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PLAN  OP  tHE  WORK. 


jf^O  give  an  immediate,  full,  and  accximtn 
account  of  every  important  Dedifion  in  the 
feveral  Courts  at  Weftminfter  is  the  primary 
objed  of  this  Publication;  the  utility  of 
which  to  every  one  who  pra<flifes  the  Law, 
and  ftill  more  to  thole  who  adminifter  it,  is 
too  obvious  to  be  enlarged  upon.  To  the 
Student  alfo  it  wiH  be  found  a  fourCe  of  ne- 
ceffary  knowledge,  and  to  the  Private  Gen- 
tleman a  fuxid  of  ufefyl  information. 

In  the  courfe  of  the  Work,  every  impor- 
tant objed  depending  before  the  Legiflature 
will  be  conftantly  noticed ;  and  a  particular 
account  will  be  given  of  all  Trials,  Criminal 
or  Civil,  which  involve  any  important  Law 
point,  or  materially  engage  the  public  at- 
tention. 

A  Publication  of  this  kiiid  feems  peculiarly 
proper*  at  this  time,  when^  the  Newfpapers  are 
daily  giving  undigefted  aiid  erroneous  accounts 
of  Law  Cafes,  which  Canrtot  fail  to  peitplex 
and  miflead  the  Praditioner  and  the  Smdent  -, 
and  to  betray  the  people,  as  circumftances 
may  arife  in  their  own  concerns,  into  mif-- 
taken  hopes  and  fears  from  the  juftice  of  the 
country* 

It  remains  only  to  add,  that  this  Work  will 
be  continued  Monthly,  and  no  paifls  or  dili- 
gence (hall  be  wanting  to  render  it  acceptable 
to  the  Profeffion,  inftrudive  to  the  Student, 
and  ufefol  to  that  moft  honourable  and  bene- 
ficial of  all  publit  charadets,  the  Count?.y 


^      i  A  i 


■■--.•■'■         '  •    ■      ■  •; 


,C  O  N  t  E  NTS* 


Trial  of  George  Barrington,  (felony  Page  i 
Roe  V.  Lowe,  (Copyhold — ^Bjedment  17 
Rex  V.  Inhabitants  of  Leigh,  (Rating  Town- 

fhip  —  —  •  —  ,       29 

Inhabitants  of  Grantham,  (Settlement 

32 

— Inhabitants  of  Catherington,  (Ditto  34 

Inhabitants  of  Piddletrenthide,    (Set- 

tlem.  Dairy  '  —  '  —  —  35 
Juftices  of  Yorkfhire,  (Appeal — ^Man- 


•  damns)  '  — — •   —  37 

Flarty  v.  Oldham  ..    (Lord's  Ad  39 

Lift  of  the  New  Parliament,  —  49 

Alphabetical  Index  of  Ditto,  —       65 

.Tableof  all  the  Statutes  palled  laft  Seffions,  69 
•Rex^v.  Jacobs,  — -•  (Evidence  74 

r^ — :  Wboldridge,    (Counterfeit  Money  75 
^-i--t-  Sharj^efs,  (Legal  Poffeflion  77 

't*"  "    Dodd,     \       —  (Evidence  78 

^^u^  '    J^iddle^  ,'  (Evidence— -Conf piracy  80 
c^iA^.Ialii^itants  of  Erifwell,        (Order  of 

*  Rftfn6val~i3[earfay  Evidence        —       8 1 
t5aod  ▼•  BMiot,         :  — .  (Wager  100 


-vi.  CO  N  T  E  N  T  S. 

fkymcty  v.  Partington,        (Validity  of  ]L?ws 

pailed  in  America  during  the  Troubles  1 1 3 

Ogden  V.  FolHot,        (American  Confifcation 

Ads  invalid  — r  —  1 20 

Trial  of  FrstociiS  Foftton,  (Forgery  125 

'  Judgment  delivered  by  Sir  William  Scott  in 

the  Cafe  of  Augufta  Evans  v.  Thomas 

Evans,         (Hufband  and  Wife  138,  161 

A  General  Rule  of  Court,  —  198 

Rex  y.  Stobbs,  (Marfhalfea  Writs  ibid. 

Jones  V.  Concannon,  (Nonfuit  200 

Smith  V.  Bdxvrcr,  (Statiite  of  Limitations  201 

Church  v.  Perkinsv  (Witnefs  refreshing  Mc^ 

mcry  —  202 

Fcen  V.  Harrifon,         (Bill  of  Exchange  205 

Erring  r.  Fetrrs^y  (Executor  210 

Trial  of  Jobbins  and  Lrowe,  (Arfon  217 

:  Jphn  Sheppswrd's  Cafe,  (Forgery  23^8 

Joim  Hevcy's  Cafe,        — ■        (Forgery  239 

Home  V.  Earl  Camdeuy     (Prize  Money  241 

■  'Rnk*  of '  Coutt,  — T         —  2^6 

Ex  parte  Smithy  (Bill  of  Exchange  257,  262 

'  Earl  0f  Lonfd^le  y.  phurch^  (Office,  Intereft 

-  Fettiplaee  v.  Gorges  (Femme  Covert  262 
JoUrffe  V.  Eaft,  r—  (Legacy  263 

Grofs  V.  Hudfon,  r—  (Power  merged  ibid. 
Poole  T.  Rudd,  —  (Audion  265 

'  Andirews  v.  Partington,  (Children  266 

Hocrfcley  v.  Mawbey,  (Remainder  267 

VaiighapL  v,  E^rilem,  (Heir  Looms  269 

!&rcfwrre  V.  Southopfe,  (Intereft  270 

I   Carey  v.  Goodinge,  (Executors  27 1 

F^  of  Abingdon  Vir  Butler,  (Fraud  27  a 

frowc  V.  Ballard,  -r-         (Frayd  ibid. 


CONTENTS  v% 

]^jp«rfee  Mortis^  •^  «-«        vj4^ 

Co^r  V,  Thornton,        —      (Legacy  ibid. 
Countcfs  0f  Shrewfl^oty  ir*  Loid  Sl^ewfbury^ 

-  ^^y 

Weft  V.  Primate  of  Ireland,        (Legaey  aSt 
Fi^  V.  Lofti  Camelford,  (Le^cy  289 

T»wney  v.  CroWthcx,     —      (Gontrad  ibidw 
Lowt^iian  v.  Hafel,  —  .  283 

lildfefWofth  V.  Molefworthi^     (Legacy  ibtid« 
ftead  V.  Defray  nes,  (BKeetitor  28$ 

Muflel  V.  Morgan,    (Gontiilgent  Riemainder 

ibid. 
Trinity  Houfe  V.  Sorbiere,  (D\ity  a88 

liOvelock  Vi  Doncafter,  — r  289 

Kinloch  v.  Craig,  -—  ---         290 

Thrale  v.Bifhopof  London,  (Prefentation  292 
Rex  V.  Newkfld,  —         (Fojfgery  297 

Spalding,        -r-  (Arfoij  299 

JEkcem^,  —        (BlsckAd  306 

Pedley,  — ,  (Arfon  301 

.- .  Parr,  —  (Forgery.  304. 

Hughes,  — ^        (Burglary  307 

■■  Brftj&ier,         —  (Evidence  309 

■*■        Ruflon,  — .         (ibid,  310 

*  Qtiy,  —        (Stolen  Goods  31 1 

^ Gribble,  (Private  Stealing  312 

Curious  Anecdotes  of  Lord  Chancellor  Hard- 
:  wicke,     .  ,  —  — .  313 

Rule  of  Court,  —  —  336 

Trial  of  Reawick  Williams,   (Mifdemeanofs 

337 
Ad  for  granting  additional  Dpties  on  Malt 

353 
Aft 


m 


Gr<>iWTf::^-N:TOs::> 


A^for  granting  axlditiohal  Duties  -oil  Ifee  af-- 
•i-- (ciftia  laies.  —  —      ■•:-;-!.        360 
R^k  v/lnfeibitaiits  of  Ct»yhydon  (Settlement 
\-/-  366 

J^oSfifxfQH  y.  JBann,  .-  '-^-^  v  ^ '-  (Wkger  369 
Re*  v;  Inhabitants  of  Yarpole,  (jilftices  ibid, 
rtofeifon  V.  Todd,  -  (Commoner  370 

Rex;  V.  Proffer,  (P^r^^t®'  373 

Baigihaw  Y-'Bofley,'  (Refig^atioh  Bond  375 
Rex  V.  'Donally,  —  .  (Felony  377 

Hammond,    (Threatening  Letter  382 
— :  (Bankrupt  385 

—  ■  .'  (Forgery  387" 
(Counterfeit  Stahips  388 
•  —  (Larceny  391 

~-  (Fraud  392 

(Bill  of  Exchange  393 
(Barratry  397 


Pedlev, 
^-'^^ — .-Sp©}ilonby, 
4~ —  Palmer; 
''  ■  ■ '      Martin, 
'  '.  ■  ■    jfbhes,' 
Itfefed  V.  Yo\j*ig, 


R^  v;Himter, 

Shipman  v.  Hcrfrbert,-  (Adion  on  Penal  Sta- 
■  tyxte^  —    •  —  '  401- 

Willis  V.  Martin,      (Remainder,  Fraud  406 


Btandford  v.  Applin, 
Begzley  V.  Wqbdhoufe, 
tfeXieage  V.  Heneagc, 
Mftfdley  V.  Pierfon, 
Williams  V.  Pritctiard, 
E4d4ngton  v.  Borman, 
fritjcerfall  v:  Briggs, 
tfetifley  V.  Guftance^ 


Rex  V.  JVCayoc  of  London, 
Trial  of  Lord  Dungarvan, 


(Dfevife  420 

c  (Ibidem  423' 

—  -  426" 

(Market  Toll  430 

(Land  Tax  432 

(Poor's  Rate  434' 

(Paving  Rate  435 

(Infant.  Evidence  439 


(Poor  Rate  441 

—        446 

;-    (Forgery  457 

Rex 


CONTENTS.  ir 

Rex  V.  Elliott,  —  (Forgery  458 

Ridgeley,  —  (Coining  461 

Jones,  —  (Forgery  463 

Auriel  V.  Mills,  in  Error,  (I/eafe  465 

Tubb  V-  Harrifon,  (Femme  Covert,     Main- 
tenance —  —  471 
De  Morando  v.  Dunkin,           (Sheriff.     Bai- 
liff.                 —                —                472 
Nutt  V.  Verney,          (Arrefl.     Infanity  473 
Bennet  v.  Nicholls,           (Bail  in  Error  ibid. 
Minet  andFedor  v.Gibfon  and  Johnfon,  (Bill 
of  Exchange,             —             —          474 
JM^r.  Erfkine's  Speech  in  the  Cafe  of  the  Dean 
of  St.  Afaph  on  the  Rights  of  Juries.  513, 

545 
Rex  V.  Topham,  —  (Libel  572 

Brown  v.  Harraden,     (PromifTory  Notes  575 

Rex  V.  Inhabitants  of  Eatington,  (Settlement 

580 

Leftley  v.  Mills,  (Bills  of  Exchange,  Time  of 
Payment  —  583 

Rex  V.  the  Inhabitants  of  St.  Petrox,  (Settle- 
ment, —  587 

The  Inhabitants  of  CollingboumDucis, 

(Order  of  Removal  —  590 

^ James  Harris,      —     (Qjiarantine  591 

Lynn  Corporation  v.  London,  (Exemption 
from  Toll  —  593 

BoUeflon  V.  Smith  (Sale  of  Ship  603 


TABLE 


(    Xi    ) 


JSO^PHABETICAL  TABLE  of  CASES- 


A. 


jBrowo  V.  Southoufe 
970 


a 


Andrews  v.  Parting- 
ton, Page  a66 
JBarl  of  Abingdon  v. 

Butler,  272    Carey    v.  Goodinge, 

Auriol  V.  Mills,    465  271 

Church  V.Perkins,  202 

Cooper  V.  Thornton, 

«  274 

*»•  Crofs  V.  Hudfon,  263 

Crowe  V.  Ballard,  272 

Bagfliaw   V*    Bofley, 

375  D- 

Bennet   v.    NichoUs, 

+73 
Bcczley     v.     Wood- 

houfe,  423  De  Moranda  v.  Dun- 

Blandford   v.    Aplin,        kin,  472 

420  Deriflcy  v.  Cviftwicfe^ 

V    V.   Haradan,  \'>f: 

575  "^^^ 


xii    Alphabetical  -XaBjLE  of  Cases. 

'     '  home  V.  Earl  of  Cam- 
den 241 


E. 


T,^'  •  ' ' 


Eckerfall    v.    Briggs, 

43'S  -      ■'• 
Eddington  V.  Borman^    Johnfon  v.  Bann,  369 

434  JollifFe  V.  Eaft,  263 
Erxjqig  v.Peters",  219  Jones  v.  Concannon, 
Evans  •  V.  t vans/'  1 3^  200 

Ferin  V.  Harrifon,  205  , 

Fettiplace  v.  Gorges, 

262 
Flarty  v.  Ofilam,     39  K. 


•.:.-,  uG,. 


•Kinloch -v.  Craig,  290 


J      X 


Good  y:  Elliott,  - 106 


H.  Leftley  v.  Mills,  583 

Lonffiale  v,    Church, 
...  ^5^ 

'"  Lotbin  y.  Hafel,    283 

Heneage  v.  Heneage,  *  Lovelock  v.Doncafter, 

426        *  .    289 

Hobfon  V.  Tod4,  37P  'Lynff  Corporation  v. 
Hockley  v.  Mawbcy,        Lpndon  Grtrporati- 

267        on,  in  errori      59^ 


AlphXbis^ical  Table  OF  CASEJii   Wi 
:::,/.        -  -    Pbmeroy  v.  Partingr 

•     ,  ,  - ,  Poole- V.  Rudd,      265 

.    M.*  '  .      _ 


Mead  V.  Young,   393 

Minet  and  Fedor  v. 

Gibfon  and  John- 

fon,  474 

Molefworth  v.  Molef- 

worth,  283 

Morris  ex  parte,    274 

Mofelcy    v.  Pearfpn, 

430 
Muffcl    V.    Morgan, 

.  ' :-.  285 


Nutt  V.  Veraey,    473 


R. 


Reid  v.Devaynes,  28$ 
Rex    v.    Barrmglon, 


..  r 


o. 


Ogden  V.  FoUiot,  120 


Rex  V.  "Bi-eeme,  300 
Brazier,  369 
Dodd,  '~:~78 

' -^Dbnelly,  577 

— ' — -  LordDungar- 
vah,  ~"4^ 

^Elliott    "458 

-n  Fpnton,'  if2c 

~- Guy,        31 1 

^  Gribble,  312 

-Hug^s,     367 

— — ^  Hervey,    239 
'  ■  Hammond^  ~ 

382 

-^—  Harris,      591 

Inhabitants  of 


.^^■^fcttv.  Lord  Camel- 


Collingboum    Du- 
cis,     ;  ^  5^0 

.Leigh,        29 

— ; —  Grantham,  3^2 
*"  '     * Catheringtojfi, 

Rex 


of 

37 
82 

217 
391 


Rex  V.  Inhabitants  of 

Piddletrenthide,  55 

Eirifwcl,     8! 

»         Clayhydon, 

.     366 
.       Yarpolc,  369 

■  '  Batington, 

— —  Juflices 
Yorkihirc, 
.     Jacobs, 
— — ^ —  Jobbins, 

Jonw, 

Martin, 

■  '  Mayor    pt 

Xicbdon,  441 

Newland,297 

. — ' —  Priddle,     80 

^ r.  PedJey,    301 

-^ r-  Parr,     *  304 

Proffer,    372 

Pcdley,    385 

- — —Palmer,    388 

■  '  Rufton,    3 1  o 
■      *"■  Ridf eley ,  46 1 

Sharplcfs,  77 

— —  Stpbbs^     1 98 
— —  Sbephard,  238 
'^        Spalding,  299 
— —  Sponfonbjr, 

Topham,  572 

'■■■'    •' '  Tuftj      457 


'tiutt  Of  Cases. 

Wooldridge, 

'7$ 
">•  Williams,  337 

iLoe  V.Lowe,  17 

RoUeflon    v.    Smith, 

603 

Ro(s,  V.  Hunter^  397 


S. 


Shipman  v.  Hcrbart, 
401 
ShrcTidbury  v.Sbfsewf- 
bury^  277 

Smith  V.  Bower^  201 
Smith  .ex  parte,  257 
Ibidem,  270 

T. 


Tawney  v.  Crowther^ 

282^ 

Thrale  v.  Bifbop  of 

London,  292 

Trinity  Houfe  v.  Sor- 

biare,  28^ 

T^ibb  V.  Harrifon,  47 1 


VaiigK-r 


ALfBAISTICAL  TaBLB  OF  CaSBS.     XV 


V. 


W. 


Weft  V.  Primate  of 

Ireland,  281 

Vau^mn  v.  Burflem,   Willis  v.  Martin,  406 

260   Williams  v.Pntehard, 

43a 


For  Indbx  op  Principal  Matter  fee 
the  End  of  the  Volvmb. 


;■■  -i  .V 


-*^,T 


T  HK 


L  A  W  Y  E  R'S 


AND 


MAGISTRATE'S  MAGAZINE, 

For  SEPTEMBER,    1790. 


Old  Bailey,  September  17,  1790. 

The  trial  of  GEORGE  BARRINGTON% 
for  ftealing,  on  the  firft  of  September,  a  Gold 
Watch,  with  Chain  and  Seals,  the  Property  of 
Henry  Hare  Townsend,  Efq. 


WHEN  the  prifoner  was  arraigned,  he  addrcffed  the 
Courr,  and  complained  that  his  money  was  taken 
from  him  at  the  time  he  was  apprehended,  though  his  ac- 
cufcf  did  not  pretend  to  have  loft  any  money. 

Hefiry  Hare  Townfend,  1^.— My  Lord,  I  am  the  profe- 
cutor  in  this  cafe.  When  the  prifoner  was  apprehended, 
the  money  was  fealed  up  which  was  taken  from  him,  toge- 
ther wieh  afnuff-box,  and  a  metal  watch,  which  were  alfo 
found  on  him.  This  was  done  under  the  idea,  that  thefe 
»nide«  might  belong  to  fomebody  or  other,  who  might  af- 
terwards d  aim  [hem. 

The  Conftable  prbduced  the  articles  above-mentioned, 
*lih  a  filk  purfe,  and  twenty  guineas,  which  were  taken 
from  the  prifoner  at  the  time  he  was  taken  into  cuftody. 

MK  Recsrdfr, ~^Mr.  Harrington,  I  (hall  order  your  money 
10  be  returned  to  you ;  and  the  twenty  guineas  were  accord* 
iofly  handed  over  to  the  prifoner,  who,  after  co\itvUTV^\\itxci^ 
^  it4  My  Lord^  I  thank  you. 


4  T  R  I  A  L    O  F 

way  conduSed  him  the  reft  of  the  way  it  the  booth.  I  was 
walking  by;  T  know  no  more  of  the  bufinefs  only  I  favi- 
him  fafe  \n  th^  booth»  and  as  he  was  going  over  the  booth, 
there  was  a  little  man  with  i  ftick  (truck  him  over  the 
head  once  or  twice ;  I  was  rather  in  a  difagreeable  fituation  ; 
I  did  not  like  to  fee  the  man  beat  when  both  his  hands 
were  confined,  and  I  defircd  him  to  defift,  and  he  did  not : 
and  I  was  obliged  to  tell  him  if  he  did  not  I  would  knock 
him  dowHj  and  I  thought  I  (hould  have  all  parties  againft 
me. 

Onfs-examnei  by  Mr.  Garrow,  Prtfbner^s  Council 

^  You  was  dreffcd.  pretty  much  as  you  are  now  > 

A>  Pretty  much;  I  had  nearly  the  fame  doaths  on. 

Si.  Does  that  include  that  your  coat  was  in  the  ftate  It  is 
now,  buttoned? 

A.  Exaaiy, 

Sl^  The  fenfation  that  the  man  in  the  white  coat  occafioned 
to  you  at  firft  was  that  of  a  man  pufhing  rudely  againft  the 
proprietor  of  a.horfe  that  had  won? 

A.  Yet  it  was. 

§,  No  other  fenfation  had  been  occafioned  in  your  mind 
'  till  Mr.  Blades  fpoke  to  you  ? 

if.  None  whatever. 

^  From  the  period  of  weighing  your  jockey,  till  the 
time  Harrington  was  fecured  by  you,  how  much  time  had 
elapfed  ? 

yf .  Very  near  half  an  hour. 

^  I  apprehend  that  the  moment  of  the  conclufion  of  the 
heat  is  a  very  anxious  one? 

if.  Yes,  Sir,  it  is. 

§^  And  thofe  who  have  bets  on  the  preceding  heat,  or 
have  bets  to  make,  naturally  wtfti  to  fee  the  horfe  on 
coming  in  ? 

A  Certainly. 

^  Thofe  who  have  large  bets,  wi(h  to  fee  whether  the 
jockey  has  any  make-weight,  and  crowd  to  the  winning  poft  ? 

if.  I  fuppofcthcy  do. 

^.  The  firft  fenfation  you  felt  was,  that  it  was  a  natural 
preflure? 

A.  I  did  not  think  it  was  natural;  I  ftiouid  not  have  run 
againft  a  gentleman  fo. 

J^  I  do  not  know' whether  you  exped  the  manners  eF  a 
drawing  room  on  a  race  ground  } 

J.  ThtrcM  a^  kind  of  etiquette  that  is  obferved. 
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^  There  are  deoorums  that  are  better  obferved  certainly  ; 
but  an  unpoliihed  man  and  an  ignorant  one,  might  run 
^gainft  the  proprietor  of  a  borle.  You  did  not  know  the 
perfon  of  Mr.  Barrington  before  ? 

A,  No. 

^  Your  havii^  ioft  your  wat^h,  wa$  not  a  profound 
fccrct  ? 

JL  Four  or  five  afked  roe  if  I  had. 

Court.  Whatroight  be  the  depth  of  that  waiftcoat  pocket  ? 

if.  About  three  inches;  a  welted  pocket;  the  watch  and 
chain  iireie  (covered. 

Buxton  KendrUk /worn. 

When  the  prifoner  was  firtt  brought  up  to  the  booth 
hs  cufiody,  I  was  very  near  him :  I  heard  fomething  rattle 
from  behind  him;  Ilooked  that  way  imn>ediately,  and  I 
faw  the  watch  dropping^  falling  on  the  ground  in  about  half 
a  minute  after  be  faipe  into  the  booth ;  1  immediately  (looped 
lo  pick  it  up,  h  fell  down  on  the  ground  diredly  by  the 
prifoner.  I  was  (landing  to  the  right  of  him  with  my  face 
towards  him^  I  was  next  to  him,  and  the  watch  dropped  al- 
snoft  be<ween  his  legs;  I  could  not  fee  either  of  his  hand$« 
ibey  were  both  behind,  they  were  fet  at  liberty.  I  do  not 
recoiled  who  brought  him  into  the  booth;  there  was  a 
^eat  number  of  people  laid  hold  of  him,  and  fomebody 
pulUd  him  and  pufhed  him.  There  were  fome  ladies  in  the 
other  booth  on  his  left  hand  ;  there  was  a  partition,  bread 
hi^,  between  the  two  booths;  there  was  nobody  between 
)itm  and  the  partition,  nor  nobody  behind  him  but  the 
boards  and  a  caq>et  nailed  over  them,  he  was  at  the  end  pi 
the  booth  almod  in  the  comer;  Mr.  Townfend's  coach- 
rnan  was  next  to  me,  we  were  the  neareft  to  him,  there  wa.> 
nobody  eife  pear  for  the  watch  to  have  fallen  from  them; 
tl^e  booth  is  oppofite  the  ending  poft  where  rhey  cume  in. 

Coi/ri  to  Mr,  Town/end. — Had  you  been  in  that  booth  ? 

Jl'  Yes,  that  was  the  booth  that  I  came  out  of. 

^  Had  you  been  in  that  corner? 

^,  No ;  I  do  not  think  I  had,  indeed  I  am  pretty  fure  i 
had  not  been  in  ihat  corner,  becaufe  1  kept  as  near  as  pof- 
iibJe,  and  Hood  up  on  a  form  all  the  time  that  my  horlc 
was  rtinnmg;  there  was  a  row  of  ladies  clofc  to  the  edge 
of  the  booth*  antll  flood  up  behind  them. 

Gwrf  /<?  Mr,  Kcndrickn — Was  there  any  form  behind 
the  prifoner  ? 

A*  No ;  no  form  at  all ; — a  circumftance  I  forgot,   the 
Blfoner  attempted  to  kick  the  watch  behind*,  a\mo&  aX  tV 
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iiift*«Iwttitto  ^rckit  uj^,  ht  Mttcmpt^d  juft  to 
Vick  afekin  with  hiik  hhh], 

Oiuri  to  Mr.  I'dwttfend. — ^Was  tfiie  watch  yotJ  fa^ 
gentleman's  poffcflion  that  Wy,  the  wSlch  you  loft  ? 

^:  It  certainly  was. 

Mr.  G arrow  to  Mr.  Keridnck.'^t>\d  you  take  fuel 
of  the  watch  in  the  booth  as  to  know  it  again  ? 

4'  I  took  notice  of   it  by  ihfr  h&rids ;  there  wen 
hands. 
•    ^  That  in  sracc  fcburft  is  of  great  importance  ? 

yl.  Yes,   and  1  obferved  a  gold  link  chain/  and 
feal. 

^  The  next  booth  was  a  common  fix  penny  boot 

Jl  Tfes,  and  feparated  by  a  partition  elbow' high. 

^  Not  breaft  high  ? 

tNb,  hot  fo  high. 
How  long  hao  tfic  ru'rriour  of  Mr.  Towhfehd 
ing  loft  his  watch,  reached  you  before  ^the  prifoner  > 
ciir^d  ? 

J.  It  was!  believe  half  an  hour. 

^  And  there  was  another  riimour  1  believe  nearly 
vith  it,  namtfy,  that  Harrington  was  on  the  courfe? 

^.  Yes,  there  was;  but  I  did  not  hear  it  before 
he  haci  taken  Mr.  Townfend*s  watch.     1  faw  Mr.  E 
ton  fearched  at "  the  Angel,  he  had  twenty-two  an( 
guineas  about  him. 

yohi  Wdlduckfvoorn. 
.  i  am  coachman  to  Mr.  Townfend ;  I  knew  not 
the  nriatter  till  I  helped  to  take  the  prifoner  to*  the  tc 
had  one  hand  on  his  collar,  and  the  other  hold  of  h 
hand,  u  hich  was  open.  He  could  have  nothing  i 
fjis  right  ha  '.  I  uas  left  in  care  of  him.  I  put 
the  back  of  tilc  booth,  and  there  was  a  carpet  nailec 
hack  of  that.  Air.  Kendrick  was  on  one  fide  of  him 
on  the  other;  the  ladies  were  lolling  over  the  ad 
booth  on  the  fide  I  was,  which  was  about  three  fool 
half,  or  four  foot  high  ;  I  faw  the  watch  drop  betwc 
Barrington  and  the  carper,  it  apparently  fell  on  the  1 
of  hi:n  behind  him,  I  faw  it  as  it  jingled  down,  be 
reached  the  ground.     1  did  not  notice  any  motion  l 

fjrifoner  made  at  the  time,  bur  his  arms  hung  downx 
ide  of  him,  I  did  not  particularly  fee  his  hands.  Mr. 
rick  picked  up  the  watch ;  I  know  it  to  be  my  maft 
fetched  it  from  London  a  few  days  beiore;  I  ido  no 
uho  Mr.  keildrick  gave  it  to. 
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Mir.^Gdrrdtv.'— Upon  your  oath  did  not  yott  fty  before 
the  magiftrate,  when  the  watch  wa&  (hewn  you^  that  yoa 
could  neither  tell  whether  it  was  your  mailer's  watch  or  the 
watch  that  was  taken  off  the  ground? 

Jl.  i  anri  pofitive  I  did  not. 

^  If  Mr.  Barrington  had  put  bU  hands  in  his  pocket  you 
would  have  prevented  him  ? 

if .  1  do  not  know  I  was  fo  curious  as  that. 

Q^  Upon  your  oatfa»  did  be  put  his  hand  in  either  pocket, 
or  attempt  any  fuch  thing? 

A*  Not  to  my  knowledge. 

^  Do  not  you  know  he  did  not? 

4'  Noi  I  do  not, 

TChomas  Kempton  fw^rn. 

On  Wednefday  the  ift  of  September,  on  Enfield  race* 
ground  I  met  Mr.  Townfend ;  I  a&ed  him  whether  he  had 
notion  his  watch?  and  told  him  Barrington  was  on  th« 
CQurfe,  near  the  di (lance  pod.  I  went  down  there,  and 
Mr.  Townfefid  had  got  hold  of  Bafrington:  then  I  went  to 
fee  the  dccifion  of  the  plate,  and  when  I  returned  I  faw  the 
watch  in  Mr  Kendrick's  hand.    , 

Mr,  Blades  f worn. 

On  the  lit  of  September  I  was  at  Enfield- races,  clofe  to 
the  fiand :  I  then  faw  the  prifoner,  and  I  told  a  friend  of 
mine  it  was  Barringron.  No,  fays  he,  it  cannot  be  Bar- 
rinfrton  along  with  Mr,  Townfend,  for  he  was  as  clofe  to 
Mr.  Townfend  as  he  poflibly  could  be.  I  then  went  to 
Mr.  Townfend  to  be  perfeftly  fatisfied,  and  afkcd  him  if 
he  recolleSed  a  tall  thin  gent'eman  in  light  cloaths?  He 
ftU,  I  do  remember  feeing  fuch  a  perfon,  but  he  was  no 
acqiiai ntance  of  mine.  Mr.  Townfend  then  afked  me  uhy 
I  alked  that  quedion  ?  Why,  fays  I,  I  have  an  opinion  it 
Was  Earripgion;  he  immediately  felt  in  his  pocket;  ra)s 
'he,  I  have  Icfft  my  watch,  and  he  begged  me  to  walk  up 
and  down  the  courfe  to  (hew  him  the  perfon,  and  in  20 
mmuics  tifnc  I  faw  the  priloner;  I  faid,  I  fee  the  perfon 
now  %  fay^  Mr.  Townfend  that  is  him,  is  it  not  ?  He  went 
ind  took  hoM  of  him  and  fays,  "  Sir,  your  name  is  Bar- 
rington ?  D — nme,  Sir,"  fays  he,  *'  you  hare  robbed  me 
©f  my  watth/*  and"!  aiTifted  and  took  faft  hold  of  him. 
Qomg  alon^,   he  did  not  try   to  get  away  himfelf,  other 

ople  (eetned  lo  be  trying. 

Cmru  He  could  not  hcJp  what  other  pcopVe  d\6. 

Mr.  Blades. 
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Mr.  Blades.  I  faw  him  in  the  booth,  I  did  not  fee  the 
watch. 

Mr.  Gtfrrow.— Did  not  the  prifoner  fay,  "  You  arc 
right  Sir,  as  to  my  name,  but  I  have  not  your  watch  ? 

A*  I  heard  him  fay  nothing  about  his  name. 

George  Lawy  the  Conftable,  produced  the  watch  which 
he  received  of  Mr.  Townfend,  which  was  depofed  to  by 
Mr.  Townfeod  to  be  his  watch  which  he  loft  on  the  courfe 
that  day ;  it  was  alfo  depofed  lo  by  the  coachman,  as  the 
watch  that  was  picked  up  in  the  booth.  ' 

Mary  Dandy  fiuarn. 
I  was  in  the  next  booth  to  that  in  which  the  prifoner  was 
brought  in,  I  was  but  a  very  little  way  off  him,  thei-e  was 
nobody  between  hifti  and  me,'n6th)ng  biit  the  partition;  I 
was  next  the  partition ;  the  prifoner  was  fidewdys  to  me 
when  he  dropped  the  watch  oh  hfsfide;  he  dropped  the 
watch  from  hi^  hand ;  t  told  him  of  it  at  the  tiiVie ;  I  can- 
not recoiled  which  hand;  his  hand' was  by  the  fide  of  him 
at  the  time  I  'fa>^  it  drop  frohA  him,  and  I  mentioned  it  t9 
him  at  the  time.  .  -       -  . 

Crofs' examined  by  Mr.  Garrow. 

^  Was  it  the  fide  neareft  to  you,  or  fartheft  from  you  ? 

yf.  Nearcft  tome.  •'     '   ■    ' 

^  There  were  many  perfons  in^  the  fame  booth  with 
you  ? 

A.  Yes. 

^  You  paid  for  your  admiflion  ? 

^.  Yes. 

^  Did  you  go  before  the  magiftrate  ? 

^.  No. 

^  So  this  is  the  firft  time  you  have  been  examined  on  the 
fubjed?  '    '        '    " 

A.  Yes. 

^  How  was  you  found  out  ? 

A.  I  do  not  know ;  a  gentleman  that  went  with  me  to 
the  races  told  Mr.  Townfend. 

^  Pray  where  do  you  live  ? 

A.  At  Ponder's-End. 

J^  A  married  or  fingle  lady  ?    ' 

A.  Single. 

^  Do  you  know  where  the  prifoner  got  the  watch  from  ? 

A.  I  cannot  fay. 

^  You  did  not  fee  him  take  it  from  under  his  bat  ? 

^.No. 
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^  If  it  had  dropped  behind,  and  be  had  attempt^  to 
kick  it  yea  muft  have  fecn  thai  ? 

A.  I  did  not  pay  any  attention  to  that. 

^  If  be  had  got  before  and  attempted  to  have  kicked  with 
his  heel  backward,  yqu  could  have  feen  him  ? 

A.  I  looked  in  his  face,  and  I  was.puHed  away ;  fonsebody 
clfe  crowded  to  the  parti tion.- 

§1^  Did  this  gentleman  live  in  London  that  was  with 
you? 

if .  I  do  not  know  where  he  lives  ;  you  do  not  mean  the 
gentleman  in  the  carriage? 

^  Yes,  I  do. 

A.  Oh,  I  forget  his  name;  Mr.  Townfend  I  believe  knows 
him ;  he  was  not  in  the  booth  with  me. 

§^  Are  you  an  acquaintance  of  Mr.  Townfend^s  ? 

^.  No! 

$.  \yheredid  you  find  that  gentleman  ?. 

A  H^  is  an  acquaintance  of  my  father's. 

^  Who  wasentrufted  by  your  father  tocarry  hisdaughtet 
to  the  races  in  a  one-horfe  chaife  ?      ^ 

il.  Yes. 

^.  How  long  has  he  been  acquainted  with  your  father? 

A.  I  do  not  know^  he  is  my  ftep-father;  does  any  body 
here  know  his  name  ? 

S^  Do  ijot  a(k  any  body  clfc. 

%  I  never  was  in  his  company  but  that  one  time. 

^  Did'heconie  fronri  London? 

^  I  dd  not  know  w|iere  his  comes  from ;  I  believe  he 
comes  out  of  the  country  ;  he  Called  at  my  father's,  and  as 
he  was  going  down,  my  father  afked  him  to  carry  me  to  the 
races.  ,••••.' 

^  Did  he  bring  you  back  again? 

A.  No ;    I  came  home  in  another  gentleman's  chaifo 
m     cart:  . 

I  ^.  What  was  that  gentleman's  name? 

\  A^  \  donotknow  him. 

^^    ^  What  part  of  Pondcrs'-End  do  you  live  in? 
^B^  A^  I  livejuft  by  the  two-Brewers. 
^^^  ^  Do  you  ufualiy  take  ihefe  cxcurfions. 
K,        A.  I  was  with  more  company,  and  it  rained  very  hard. 
■  ^  What  company  was  you  in? 

I  jf.  1  was  with  my  fifters. 

I  S.  Try  and  recoiled  the  name  of  one  of  thofe  gentle-* 

fc         A*  I  do  not  know  cither  of  their  names  •,    I  T\eve.T  \^ni 
^Wic  gcntlemaji  ihsLt  called  in  the  morning  btfott  or  C\tvc^. 
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.    ^  Then  tie  did  dot  come  to  yoii  with  a  itieflTage  from' 
Mr.  Townfcnd? 

j1.  No,  Sir ;  Mr.  Townfcnd  came  to  me  hirtifelfc 

^  h  th'»  a  young  gentlenlan? 

A.  No,  he  U  an  elderly  gentleman;  he  is  a  farmer  in  the 
country. 

^  Should  you  know  his  name  if  you  was  to  hear  it  ? 

if .  I  do  n<>t  know. 

^  Was  it  Stonefter  ? 

J.  I  do  not  fhtnk  it  was)  I  do  not  know. 

^  Was  it  Bifhop? 

>f.  I  cannot  fwear  to  his  name, 
i  Mr.  Townfrhd.^^l  think. the  young  wdman's  charafter  is 
in  fome  meafure  at  flake;  therefore  I  with  to  dear  up  this 
matter :  that  young  woman's  father-in-law  is  a  farmer,  who 
has  lived  a  long  time  in  my  neighbourhood,  and  is  much  re- 
fpeded  ;  the  gefitleman  to  whoTe  care  flie  was  intruded,  is 
an  elderly  man,  who!e  name  is  Chafe  ;  be  was  going  (6  the 
faces  ift  his  one-horfe  chaife  ;  he  told  me  of  this  circnm- 
ilance ;  and  my  coachman  faid  that  when  Barrington  faid^, 
**  Did  any  body  fee  me  drop  the  watch?"  a  young  woman 
rn  the  next  booth  f^id,  "  Yes ;  I  ditll"  I  related  this  td  Mr. 
Smith,  the  Attorney  to  the  In^a  Company,  and  he  &id  this 
was  a  very  material  witnefs. 

Mr,  Garrow.-^  fubmit  Mr,  Townfcnd  cannot  tell  the 
converfj^ioirj. 

Coitrt^-Ai  does  not  go  further  than  reftoring  the  Credit  of 
the  wkrieft ;  thtrefoire  it  '\%  as  fit  as  that  all  mamrer  of  circum- 
Aanees  that  do  feeiii  to  bear  againft  the  credit  of  a  witncfe 
ftlould  be  reJ*ro<l, 

Mr,  Towjif'nd.--Mr.  Smith  faid,  That  will  be  a  very  ma- 
terial witnefs;  I  never  could  learii  apy  thing  about  her,  till 
on  S:ttnrday  laft  I  went  by  accident  to  Mr.  Chafe,  wlio  had 
been  a  long  time  a  fcrvant  to  my  fither,  and  owed  a  fmraU 
rent  of  5  guineas  or  5I.  Hfe  aftcd  me  about  lofmg  my  uatch, 
and  he  faid  "  A  young  woman,  I  carried  to  the  races  in  my 
chaife,  fav;  him  drop  the  watch. 

Court, — The  circumftances  were  certainly  fuch  as  made  it 
the  duty  of  the  Council  to  go  into  the  examination ;  but  it 
was  alfo  equally  fit  to  hear  every  thing  that  could  be  faid  to 
ellablilh  the  credit  of  tile  witnefs,  y/^ho  certainly  feemed  to 
have  gone  to  the  races  in  a  way  that  did  not  appear  proper  ; 
ihere  is  no  wriy  of  findiog  out  the  truth  buc  by  examining 
into  all  the  circumftances. 

r    "Court  ^  Prifoner.^^  Priftmer,  you  have  heard  the  whole  of 
thceytieace  ibai  is  i^hift  ybn ;.  yott  are  to  (bte  the  naftir 

of 
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6f  fsd  to  the  Jury  ymirfetf,  vt^ith  the  obfervaitldns  on  the 
evidence  on  the  part  of  the  prortcation :  iirid  by  way  of  in-^ 
trodu^bn  to  yoar  own  evidence,  if  you  have  any  yourfcif ; 
your  counfel  are  only  permitted  to  crofs  exaniihe  the  wit* 
nefleson  the  part  of  the  profecuiion.  This  is  the  time  fee 
yba  to  make  your  defence. 

Prifoner*s  Defence. 

May  it  pleafe  your  Lordlhip,  and  you  Gentlemen  of  the 
Jury,  to  favour  roe  with  your  attention  for  a  little  time. 
The  iitua^on  of  every  perfon  who  has  the  misfortune  to 
flaitd  here  is  extremely  diftrefling  and  aukward ;  mine  is  fb 
in  a  peculiiar  degree :  if  I  am  totally  filent,  it  may  be  con* 
fidered  perhaps  as  a  proof  of  guilt,  and  if  I  prefume  to  offer 
thofe.  arguments  which  prefent  themfelves  to  my  mind,  in 
my  defence,  they  may  not  perhaps  be  favoured  with  that  at*- 
tention  which  they  might  deferve ;  yet-  I  by  no  means 
iitflri^ft  the  candour  and  benevolence  of  the  Jnry,  and  there* 
fore  I  will  beg  leave  to  proceed  to  (late  the  circumCUnces  of 
the  cafe  as  they  occur  to  me,  not  doubting  but  they  will 
meet  with  (bme  degree  of  credit,  notwithflanding  the  vn* 
hiippy  fituation  I  am  in.  Gentlemen,  I  was  on  the  Race* 
ground  at  Enfield,  obferving  the  race  on  the  day  that  the  In* 
didment  mentions,  where  I  found  myfcif  furrounded  by 
Mr.  Townfend  and  numbers  of  others.  Mr.  Townfcnd  (aid^ 
*.*  Your  name  is  Barrington,  and  you  have  taken  my  watch  I" 
I  told  him  he  was  right  as  to  my  name,  but  he  accufed  me 
Dnjoftly :  however  I  would  go  any  where  with  him;  I  waa 
removed  from  thence  to  a  ft  and,  from  whence  the  races 
were  viewed ;  it  confifted  of  two  Booths,  and  they  were  fepa- 
rated  from  each  other  with  only  a  railing  elbow  high;  and  it 
is  a  great  misfortune  to  me.  Gentlemen  of  the  Jury,  that 
you  were  hot  able  to  obferve  the  fituation  of  thofe  BoorFa; 
for  if  you  had,  you  would  have  found  it  nearly  impoifible 
that  fomectrcumftances  which  have  come  from  the  witnefles 
£ou1d  be  true.  I  was  clofe  to  the  railing  that  feparated  the 
two  Booths,  and  fome  perfon  faid,  "  Here  is  a  watch  1" 

.  This  watch  Mr.  Townfend  claimed,  and  faid  it  was  his.  I 
^ms  removed  from  thence  to  the  Angel  at  Edmonton,  where 
the  examination  took  place ;  and  I  am  very  forry  to  be  under 
the  oecefiity  of  obferving,  that  a  very  material  difference 
Im  taken  place  in  the  depofitions  delivered  that  day  before 

'  the wagiftrate  in  various  refpeds.  A  witnefs,  the  coach- 
pofitively  declared  that  he  did  not  fee  this  watch  in  my 
dut  he  did  not  fee  me  take  it  from  my  {ockftX>  ibaX 
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lie  did  not  fee  it  drop  from  the  perron ;  but  that  he  faw  it  on 
the  ground^  and  he  might  have  gone  fo  f^r  as  to  fay  he  faw 
it  fail ;  I  took  the  liberty  of  aikinghim  one  queftion^  Whe- 
ther he  had  feen  this  watch  in  my  hand,  whether  he  had 
feen  it  fall  from  me  ?  He  declared  he  did  not.  I  then  aiked 
him,  whether  he  could  take  upon  himfelf  to  fwear,  from  the 
Situation  he  Aood  in  at  the  adjoining  booth^  that  this  watch 
might  not  have  dropped  from  fome  other  perfon:  he  declared 
he  could  not  obljervc  any  fuch  thing.  Gentlemen,  with  re- 
fpeS  to  the  evidence  of  Kendrick,  he  made  the  fame  declara- 
tion then.  Mr.  Townfend  has  brought  me  here,  under  the 
charge  of  having  committed  felony  ;  he  has  toldyou.  Gen* 
tiemen  of  the  Jury,  that  he  loft  a  watch  out  of  his  pockety 
and  that  pocket  is  a  waiftcoat-pocket ;  that  he  was  in  a  very 
extraordinary  fltuation;  that  he  was  on  the  Race  Ground, 
where  certainly  the  greateft  decorum  is  not  alway&obferved  ; 
and  he  was  aifo  in  a  fituation  which  exppfed  him  more  to 
the  preflure  he  complained  of,  than  any  other  perfon;  for, 
inflcad  of  his  horle  being  in  the  poffeflTion  of  his  jockey  or 
groom,  he  attended  it  himfelf;  and  I  muft  beg  leave  to  ob« 
Jcrve,  Gentlemen  of  the  Jury,  that  it  isa  cuftom  where  peo- 
ple bet  money  at  Races,  to  wifh  to  fee  the  horfe  immediately 
after  the  heat  is  over,  fo  that  the  preflure  which  Mr  Town- 
fend  had,  or  what  he  thought  he  had  from  me,  could  not 
appear  very  extraordinary,  and  I  am  under  the  necelTity  of 
faying,  his  fancy  has  rather  been  improved  on  the  occafion. 
With  refpe«a.  Gentlemen,  to  the  laft  Vv'ilnefs  that  has  ap- 
peared, I  will  not  fay  any  thing  on  the  occafion  ;  that  will 
1  eft  entirely  upon  you.  h  was  a  circumftance,  however,  of 
:i  mort  extraordinary  nature,  that  this  perfon  fhould  never 
come  forward  till  the  prefcnt  moment ;  and  whether  the 
contradiftions  and  ftrange  accounts  (he  has  given  of  herfelf 
are  fuch  as  to  entitle  her  ro  any  credit,  particularly  in  a  fitu- 
jition  where  the  life  or  liberty  of  another  is  at  ftake,  is  no; 
for  me  to  obfcn-'e  upon.     Gentlemen  of  ihe   Jury,  it  may 

^  perhaps  be  cxpeQed  by  many  perfons  in  this  place,  ihat  it 
ihould  fay  a  great  dv*nl  aboiit  prepofieifion  and  newfpaper  re- 
ports, and  if  I  had  the  ability  to  do  it,  perhaps  I  ihould  not 
be  blamed ;  for  he  who  has  been  the  unhappy  objeft  of 
much  defamation,  has  furely  a  rit:ht  to  deprecate  its  baneful 
eflFeQs ; — where  much  pains  have  been  t alien  to  defame,  fomQ 
pains  may  be  furely  allowed  to  abate  that  defamation.  Gen« 
flemen,  that  it  has  been  the  hard  lot  of  fome  unhappy  per- 
fons, to  have  been  convided  of  crimes  they  did  really  nol 
commit,  lets  through  evidetice  than  ill-natured  repoft,  i3 

r/onhflefs certain ;  and  doubtlefs  there  are  many  refpeQable 
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pcrfons  now  in  Court,  fully  convinced  of  the  trmh  of  that 
obfcrvation.  Such  times,  it  is  to  be  hoped,  ate  part;  I 
dread  not  fuch  a  conviaion  in  my  own  perfon :  I  am  well 
convinced  of  the  noble  nature  of  a  Brirtfb  Court  of  juH-lce  ; 
the  dignified  and  "bentgn  principles  of  its  Judges ;  and  the 
liberal  and  candid  fpirit  of  its  Jurors. 

Gentlemen,  life  is  the  gift  of  God,  and  liberty  its  greateft 
bleffing;  the  power  of  difpofingof  both,  or  either,  is  the 
greateft  man  can  enjoy.  It  is  alfo  advantageous  that,  great  as 
that  power  is,  it  cannot  be  better  plactd  than  in  tb<j  hands 
of  an  EngliOi  jury;  for  they  will  not  cxcrqifi:  it  like  tyrants, 
who  delight  in  blood;  but  like  gcT.erous  and  brave  men, 
who  delight  to  fpaie  raiher  than  to  deftroy ;   and  who,  not 
forgcttinjT  they  are  men  therofelves,  lean,  when  they  can, 
to  the  fide  of  compaffion.     It  may  be  thought,  Genrlemcn 
of  the  Jury,  that  I  am  applying  to  your  pnilions,  and  if  I  had 
the  power  to  do  it,  I  would  not  fail  to  employ  it;   the  paf- 
(lons  an'unate  the  heart,  and  to  the  pafTions  we  are  indebted 
for  the  nobleft  aSions ;  and   to  the  paflions  we  owe  our 
dearcft  and  fined  feelings ;  and  when  it  is  confidered,  the 
mighty  power  you  now  poflfefs,  whatever  leads  to  a  cautious 
and  tender  difchargeof  it,  muft  be  thought  of  great  confc- 
quence;  as  long  as  the  paflions  condud  us  on  the  fide  of 
benevolence  they  arc  our  beft,  our  rafert,  and  our  mod 
friendly  guides.     Gentlemen  of  the  Jury,  Mr.  Townfcnd 
has  depofed  that  he  loft  his  watch,  but  how  I  truft  is  by  no 
means  clear ;  I  tnift,  Gentlemen,  you  will  confider  the  great, 
the  almoft  impolTibility,  that  having  had  the   watch  in  my 
pofTeftion  for  fo  long  a  time,  time  fufficicnt  to  have  concealed 
it  in  a  variety  of  places,  to  have  conveyed   it  to  to  an,  ic 
fhould  ftill  be  in  my  po(Teiljon.     Yon  have  heard  from  Mr. 
Townfend,  that  there  was  an  interval  of  ar^  leaft  half  an 
hour  between  the  time  of  lofing  the  watch  and   my  being 
taken  into  cuftody:  there  is  fomething,  Gentlemen,  im 
poffible  in  the  circumftance:  and,  on  the  other  hand,  it  has 
•     fometimes  happened,  that  rcmorfe,  a  generous  remorfc,  has 
'    flruck  the  minds  of  perfons  in  fuch  a  manner,  as  to  have  in- 
duced them  to  furrcnder  themfelves  into  the  hands  of  [uf. 
jv'         tice,  rather  than  an  innocent  per fon  (liould  IuO'ct.     li  is 
51^        not  thcrdbre,  I  fuppofe,  improbable,  that  if  Mr.  Townfend 
'^        loft  Ins  watch  by  an  aft  of  felony,  the  pc-r'bn  who  had  the 
-  'wmtch  in  his  poffeiTion,  feeling  ^^^  ^he  fituaiion  of  an  un- 
:.  tt^pyjnan,  might  be  induced  to  plactd  that   watch  on  the 
"^^       '^i'hllrtd.    But  it  is  by  no  means  certain  hov/  Rir.  Tow  t\C<^x\4 
■i^^^-^Wl'M^watch,  whether  b/  stn  z^  cf  t^lcr.v  or  vv\\c\W.t  \\n- 
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tccidenf;  U  might  have  fallen  into  the  haads  of  fome  othfir 
perfoiiy  and  that  perfon  ieefing  for  my  unhappy  (ituatioDy 
might  have  been  induced  to  reSore  it.     I  humbly  hope  that 
the  circumftances  of  the  c^fe  are  fuch  as  may  induce  a  fcrur 
pulous  Jury  to  make  a  favoqrable  decifio.1 ;  and  I  am  very 
well  convinced  that  you  yf/Wl  not  be  led  by  any  other  cir- 
cumfiances  than  thofe  of  the  prefeitt  cafe;  either  from  re- 
.  ports  of  former  misfortunes,  or  by  the  fear  of  my  falling 
into  fimilar  ones.     I  am  now  jufl  thirty-two  years  oF  age, 
(iniZl^hefo  next  month);  it  is  nearly  half  the  life  of  manj 
it  is  not  wCr?h  while  being  impatient  to  provide  for  thq 
other  half>  fo  far  as  tC^  do  any  thing  unworthy.  Gentlemen, 
in  the  courfc  of  my  life  I  have  f^^cd  much  diftrefs ;  I  have 
felt  fomething  of  the  viciffitudesof  forcii::?;  Z?A  now,  frxuQ 
oUfervation,  I  am  convinced^  upon  the  whole,  there  is  np 
joy  but  what  arit'cs  from  the  pradice  of  virtue,  and  confide 
in  the  felicity  of  a  tranquil  mind  and  a  benevolent  heart ; 
fources  of  cpnfolation  which  the  mod  profperous  circum* 
fiances  do  not  always  furniih,  and  which  may  be  felt  under 
the  mod  indigent.  It  will  be  my  fludy.  Gentlemen,  to  pofr 
Icfs  them  ;  nor  will  the  heavieA  afHi^ion  of  poverty,  pain, 
or  difgrace,  caufc  me  to  part  with  refolutions  founded  on 
the  detipeft  refle&ion,  and  which  will  end  bul  with  life  :  I 
ivill  periib  on  the  pavement  before  I  will  deviate  from  them. 
For  my  own  part,  whatever  your  verdiS  may  be,  I  truft  I 
iliall  be  enali)led  to  meet  it  with  a  firmnels  of  mind  ;  he,  In- 
deed, has  little  to  fear  from  death,  whofe  fame  istarnifhed, 
and  who  has  endured  the  ceaftlcfs  abufe  of  unfeeling  minds; 
ivhen  Heaven  accepts  contrition,  it  receives  into  favour  whea 
it  pardons;  but  man^  niorc  cru^l  than  his  Maker,  purfues 
his  offending  brother  with  unrelenting  fcverity,  and  marks 
a  deviation  from  rcSitude  with  a  i^ever  dying  infamy,  and 
M'hh  unceafing  fufpicipn  and  reproach,  which  feem  to  ex« 
elude  him  from  the  pale  of  virtue.     Gentlemen  of  the  Jury^ 
the  thought  of  death  may  ai^pal   the   rich   and  profper- 
ous, but  on  the  other  hand  the  unfortunate  cannor  have 
much  to  fear  from  it ;  yet  the  tendernefs  of  nature  cannot  be 
quite  fubdued  by  the  utmod  degree  of  human   refolution, 
and  1  cannot  be  infenfible  to  the  woes  which  mud  be  felt 
by  an  afrcftionatc  companion,  anvl  an  infant  offspring ;  and 
there  is,  befides,  a  principle  in  human  nature,  dronger  even 
than. the  fear  of  death,  and  which  can  hardly  fail  to  operate 
fome  time  or  other  in  life;  I  mean  the  ckfne  of  good  fame, 
under  that  laudable  influence.     Gentlemen,    if  I  am  ac- 
^uitted,  I  will  quickly  retire  to  fome  didantland,  where  my 
na/ne  and  wis  fortunes  will  be  alike  unknown-,  where  harm- 
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\tU  manners  (bail  fhleld  me  from  ihe  imputfttion  of  guilt; 
and  where  prtjudice  will  not  b^  liablci  to  mifceprefpnt^iipn ; 
and  1  do  now  affurc  you.  Gentlemen  of  the  Jury,  that  I 
feci  a  cheering  hope,  even  at  this  awfiil  moment,  that  tbp 
Te&  of  my  lite  will  be  fo  condu£led,  fis  to  make  ipe  as  much 
ap  objed  of  efteefn  and  applaufe,  fis  1  urn  now  the  unhappy 
qbje£tof  cenfure  and  fMfpicion. 

Jiir.  Townprid-^yAy  Lqrd,  permit  ipe  to  fay  a  word* 
G^r/.— Uy  nc  Trteans  i"  thcworldj  not  a  woxd.  •    . 

Cdtirl  tQ  prifinfr^-^Utst  you  any  witncffes? 
if.»^No  my  lord. 

Lord  Chief  BAROH.-^*<xentkmen  of  the  Jury,  this  pri- 
foner,  Gicorge  Barrington,  Hands  indided  for  ftealing  agold 
vatch,  a  gold  chain,  three  cornelian  Deals,  let  in  gold,  and  a 
iDctal  key,  the  property  of  Henry  Hare  Townfend,  Efq.  and 
this  being  the  whole  of  the  indidment,  1  need  not  ftate  to 
you  that  it  is  not  a  capital  offence,  but  it  is  a  charge  of  fingle 
fek>oy.  Mr.  Townfend  tells  your^Here  thi  learned  Juigt 
jammed  up  i^  evidence ^  and  then  added:) 

Tfats  is  the  whole  of  the  evidence ;  you  fee  what  is  the  re« 
iilUof  it.     The  rcfult  is,  that  Mr.  Townfend  having  fome* 
I^ow  or  other  loft  his  watch,  he  not  able  of  his  own  know-* 
lfKi^«  tp  defcribe  the  circumftances  of  having  lod  it,  con-^ 
dudes  that  his  pocket  was  picked  of  itfomewhere,  not  that 
he  dropped  it :  then  the  circumdances  that  go  to  (ix  the  guilt 
on  the  prifoner  are  thefe :  that  he  was  feen  clofe  to  Mr. 
T^ownfend  in  a  way  that  alarmed  him,  and  heexprefled  fur- 
prifc  that  he  (hould  be  pufhtduponjn  the  way  he  was,  and 
in  a  fituation  that  might  afford  an  opportunity  to  a  man  who 
wasdifpofed  to  make  ufe  of  it,  to  have  taken  his  watch:  that 
feundiition  being  laid,  they  go  further,  and  they  endeavour 
to  falisfy  you   that  this  wa»ch  was  in  fad  in  the  pr.foner's 
cofliody,  for  all  the  circuniftances  iciative  to  the  d  cppingof 
the  watch,  go  to  that,  and  that  he  endeavoured  to  get  it  out 
of  iiis  cuilody  for  fear  the  pofTefricn  of  it  (hould  ^as  it  cer- 
tainty would)  be  a  very  evident  proof  of  his  having  taken  it : 
to  be  fure,  if  a  gcr.rlennan  lofes  his  watch  in  the  crowd  of  a 
-,        finee  ground,  and  it  is  found  afterwards  on  a  man  who  does 
ytf     JBOt.gtve  a  good  account  of  it,  and  on  whom  ary  fu^picion 
PS    cao  fallen,  it  calls  upon  him  to  anfwer  for  fuch  pofTelHon  ; 
■  'Vr'fcat  it  certainly  is  liable  undoubtedly  to  all  kirn!  of  expla- 
XMCion^  becfiufe  if  a  watch   was  found  on  a   man   of  fuch 
4y .     okvllAcr  as  Mr.  Townfend,  the  profecutor,  who  would  con- 
,.^'-**    Tioceail  the  world  that  he  would  not  commit  fuch  a  crinrie^ 
t^!«    '::OBd3fieawaaio  fty  he  foiund  it,  the  cafe  wou\d  b^  txutrc\^Vj 
^C.;r<4iAiiijr;  but  they  do  not  prove  fimp^y  that  lVv«  w^iicVv  vi«i 


i6'  Trial  op 

found  there,  but  that  it  was  feen  in  the  i6l  of  falling;  and 
that  would  have  left  it  open  to  the  pbflibiliry  of  its  being 
thrown  down,  or  falling  from  fome  other  pcrfon  :  but  if  it  be 
true  that  it  was  in  his  pofleffion,  then  it  is  neceflary  for 
him  to  give  you  a  fatisfaSory  account  how  he  came  by  it. 
He  has  addreflird  himfcif  to  you,  by  way  of  defence,  and  he 
has  added  every  thing  that  could  intereft  you  in  his  favour; 
in  the  general  item  oi  hisdiflrefs  to  you  he  has  alfo  made  all 
the  cbfervations  that  I  think  could  be  made,  on  his  part  in 
his  favour,  and  you  have  heard  them  with  attention,  and  yOu 
will  do  him  the  juftice  to  give  them  all  the  weight  they  de- 
ferve ;  but  you  will  give  them  no  more  weight  than  they  de- 
fervei  and  you  will  therefore  judge,  now  whether  to  you  it 
appears  with  fuflicient  certainty,  that  that  watch  fell  from 
the  prifoner,  when  he  was  in  the  booth ;  and  if  it  did,  whe- 
ther that,  together  with  the  other  cifcumftances,  of  his  being 
feen  at  firft  by  Mr.  Townfcnd  in  the  way  he  defcribes,  do  not 
convince  you  that  he  muft  have  been  either  the  perfon  that 
took  this  watch;  or  conneQed  with  ihofethat  did.  In  either 
cafe  you  will  find  him  Guilty:  on  the  other  hand^  if  you  on 
the  obfervations  he  has  made  to  you,  or  on  others  that  occur 
to  yourfeWes,  fee  any  rcafon  to  believe,  that  the  charge  does 
not  conclude  againfl  him,  with  fufficient  certainty  that  he 
wai  the  man,  then  you  will  acquit  him. 

The  Jury  inftintly  found  him  GUILTY. 

After  the  verdiA  was  pronounced^  the  Lord  Chief  BarOa 
thus  addreffed  the  Prifoner : 

Mr.  Harrington,  Hiihertol  haveconduSed  myfelf  towards 
you  on  this  tryal,  as  if  I  had  never  feen  you  before ;  but 
now,  when  nothing  which  1  can  fay  can  prejudice  the  Jury, 
1  muft  fay  that  you  have  been  treated  with  much  more  favour 
than  you  deferve.  This  ought  to  have  been  a  capital  indtd- 
ment,  and  it  ought  to  have  reached  yoUr  life:  and  public 
j\iftice  very  much  calls  for  fuch  a  facrifice ;  for  if  ever  there 
was  a  man  in  the  world  that  abufed  and  proftituted  his 
talents  to  the  moft  unworthy  and  (hameful  purpofes,  yoa 
are  that  man ;  and  you  have  done  it  againft  all  warning, 
againft  the  example  of  yonr  own  cafe,  and  of  a  thoufanci 
oTher  cafes  that  have  occurred ;  and  I  am  afraid,  that  now,  as 
•he  puniihmcnt  does  not  reach  your  life,  I  cannot  entertain 
the  leaft  hope  that  you  will  in  any  manner  reform;  but  that 
the  end  of  it  will  be,  that  you  muft  be  a  (hameful  fpedacie 
at  your  latter  end. 

He  was  afterwards  fentenced  to  be  tranfpoited  for  Seven 
*  Years. 
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Adjudged  Cases  In  the  Court  of  Commo^i  Pleas^ 
'  in  the  laft  Term. 

Roe  Off  thedemifi  of  l£.^%YLKLVand others^  alfo  on  the  Demife 
of  Ann  Weston,  and  afo  on  the  Demrfe  of  Mart 
Weston  Harper,  v.  Lowe,  Towel,  ^i/Davies, 
ckimifig  hy  diJilnB  titles. 

This  was  a  Cafe  rcfcrvcd  at  the  lad  Warwick  AfliT^s  for 
tfieopiniori  of  this  CoQtt;  upon  the  trial  of  the  ejedment 
there,  a  verdid  having  been  found  for  the  ieflbrs  of  the 
plaintiflF,  fubjed  thereto. 

CASE. 

John  Smith  of  Sherborne,  in  the  county  of  Warwick, 
ckrk,  deceafed,  being  feifed  in  fee  of  the  premifes  mentioned 
in  the  declaration,  by  his  will  of  the  24th  of  December, 
1625,  after  reciting,  that  on  the  2i(tdayof  December  then 
paft,  he  had  furrend^red  a  copyhold  mefluage  and  cottage 
with  the  appurtenances,  fituate  in  Knowle  in  the  faid  county, 
then  in  the  occupation  of  Robert  Wefton,  being  of  the  value 
of  1 1  /.  per  annum,  into  the  hands  of  the  loid  of  the  manor 
of  Knowle,  by  t>»o  cuftomary  tenants,  according  to  the  cu(- 
torn  there,  to  fuch  ul'es  as  were  and  (bould  be  contained  in 
that  his  will,  did  bequeath,  and  his  will  and  deiire  was, 
that  the  inheritance  of  the  faid  copyhold  lands  (hould  l)e 
granted  tinto  Rowley  Ward,  Efq.  Thomas  Cowper,  and 
John  Savage,  o;-  to  fuch  two  of  them  as  the  faid  Rowley 
Ward  flioutd  think  fit,  .and  their  heirs ;  and  he  did,  as  much 
as  ID  him  was,  grant  and  dired  the  faid  copyholds  to  them 
Aid  their  heirs,  and  the  rents,  ifTues,  and  profits  tlVereof,  to 
.  4lie  ufcs,  tniems,  and  purpofes,  t hereinafter exprefled;  that  Is 
lb  fey,  from  and  after  the  deccafc  of  the  faid  John  Smith, 
hii  will  and  defire  was,  that  Sufannah  his  wife  (hould  hold 
Md  enjoy  the  fame,  and  take  the  rents  and  profits  thereof 
^  ,   Ar  jher  life,  and  that,  from  and  after  thedeceafeof  him  the 

rfitd  John  and  Sufannah  his  wife,  then  his  will  was,  that 
the  iaid  Rowley  Ward,  Thomas  Cowper,  and  John  Savage, 
or  fuch  as  (hould  be  new  takers  thereof  as  aforefaid,  and 
their  heirs  fhould  for  ever  ftand  and  be  feifed  thereof;  and 
[hit  the  rents,  iflues,  and  profits  thereof,  (hould  for  ever 
»  iftcrwanU  be  employed  and  difpofed  of  in  t\\eb\iy\t\^  ^tvJl 
making  up  ten  gowns  )  early,  againft  the  feaft  ot  CWvft.iMft» 
-^7L.  JL  C  Iw 
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for  ten  poor  men  of  the  pai'lmof  Saint  Mary,  in  Warwick,, 
fuch  as  chc  faid  Rowley  Watd  whild  he  lived,  and  after  bis 
death  foch  ^s  the  faid  Tlltfrtlas-  CoWp^r^  arid  John  ^vage, 
and  others  fucceeding.them  in  tHe  tniil  concerning  the  faid 
copyhold  lands,  fliould  think  fit ;  and  bis  will  was,  that  the 
faerdfman  of  St/Mary's  for  .the  time  being  ihould  be  one; 
alfo  his  will  tfnd  dbfire  was,  that  the  rent  of  th  faid  copyhold 
land*  J  being  i  il,  per  annum,  Jbouh^t  never  he  improved  or  raifedf, 
but  fiould  continue  at  1 1  /.  per  annum  \  mi  thU  the  faid  Robert 
IVeflon^  who  was  then  tenant,  and  his  children  andpojleritywhick 
Jbouldfueceedfjbould  never  bepufforli^  or  from  tie  fame  ^  but  al" 
'Ways  continue  thepojfejpon  of  tAefatd^afyholdpremifes^  paying 
the  fame  yearly  rent  duly  from  time  to  time,  and  to  and  for 
the  purpofes  aforefaid,  and  not  otherwife ;  and  bia  mind  and 
will  was,  that  all  chief  rents  and  other  payments,  in  refpeS 
of  the  faid  lands,  (hould  be  from  time  to  time  faiisfied  and 
difcharged  out  of  the  rents,  iffues,  and  profits  thereof  re- 
fpe£lively  ;  anddireded,  that  there  fiiould  be,,  from  time  to 
tkne,  two  perfons  truftees  at  le^ReJlated  and  interefled  in  fee 
of,  and  in  his  aforefaid  copyhold  lands,  to  and  for  the  pur- 
pafes  aforefaid.;  and  that  after  the  death  of  Rowley  Ward, 
Efq.  and  either  Cowper  or  Savage,  the  bailiff  of  the  town  of 
Warwick  for  the  time  being  (houldy  within  one  month,  no* 
minate  another  truflce  of  the  aforefaid  lands,  with  the  fur«> 
yivor  of  the  aforefaid  Rowley  Ward>  Thomas  Cowper,  and 
John  Savage. 

That  the  fatd  John  Smith  died  without  revoking  his  faid 
will ;  that  Robert  Wefton,  by  virtue  of  the  faid  will,  enjoyed 
all  the  faid  premifes  during  his  hfe,  and  paid  the  faid  yearly 
rent  of  iiL  unto  the  faid  truftees  named  in  the  (aid  will, 
and  to  the  perfons  claiming  upder  them  as  truftees  for  the 
time  being;  and,  after  the  deceafeof  thefaid  Robert  Weftont 
Thomas  Wefton,  his  only  child,  enjoyed  the  fame  during 
his  life,  and  paid  the  faid  yearly  rent  of  1 1/.  unto  the  truf- 
tees named  in  the  faid  will,  and  to  the  perfons  claiming  un*. 
der  them  as  truftees  for  the  tinae  being ;  and  after  the  deceafc 
of  the  faid  1  homas,  Sarah,  the  only  daughter  of  the  faid 
Thomas,  who  intermarried  with  Francis  Harper,  and  he 
the  (aid  Francis  Harper,  in  like  manner,  held  and  enjoyed 
the  fame  during  iheir  lives,  and  paid  the  faid  yearly  rent 
of  TlA  unto  the  faid  trtiftees  named  in  the  faid  will  of  the 
laid  John  Smith,  dtceated,  and  the  perfons  claiming  under 
them  as  truftees  for  the  time  being ;  and  after  the  death  of 
the  furvivor  of  them,  the  faid  Francis  Harper  and  Sarah  his 
wife^  Thomas  Wefton  Harper,  their  only  child,  held  and 
K^njoyed  the  fame  during  his  life,  and  paid  the  fame  rent  of 
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It  L  unto  the  faid  truftees  named  in  the  faid  will,  and  the 
perfem  ctaimiog  under  thenn  as  trufiees  for  the  time  being  ; 
that,  fome  time  in  or  about  the  year  1 7379  the  faid  Thomas 
WeSon  Harper  built  a  fmall  houfe  and  (hop  on  part  of  the 
faid  premifes,  and  duly  made  and  executed  his  will  bearing 
date  the  4th  day  of  March,  1 738,  and  did  thereby  will  and 
devire,  and,  as  far  as  in  him  lay,  give,  and  devife,  all  and 
lingular  the  faid  premifes  devifed  by  Smith's  will,  and  all  his 
eilaie,  right,  title,  and  intereft  therein,  or  thereto,  (except 
the  faid  houfe,  (bop,  &c.)»  unto  his  eldeft  Ton  Thomas  Wef- 
tonHarper>  his  heirs  oraffigns,  for  ever,  he  and  they  paying 
out  of  the  fame  the  faid  yearly  rent  of  1 1  /.  according  to  the 
will  of  the  faid  Smith,  and  thereby  as  far  as  he  could  for 
cm  di(burthening  the  faid  houfe,  (hop,  &c.  from  the  pay* 
ment  of  the  fame,  or  any  part  thereof,  to  the  end  that  that 
part  of  the  premifes  might  be  held  and  enjoyed  free  from 
the  payment  of  any  rent  whatfoever ;  and  as  to  the  faid 
hoafe,  (hop,  &c.  being  then  in  the  tenure  of  the  fecond  fon^ 
Joho  We(lon  Harper,  he  devifed  the  fame  and  all  his  cfiate, 
nghr,  title,  and  intereft  therein,  and  thereto,  di(burthened 
n  afercfaid,  unto  his  faid  fon  John  Wefton  Harper,  his 
heirs  and  adigns  for  ever :  hq  alfo  gave  feveral  pecuniary  le- 
gacies to  his  other  children,  and  bequeathed  the  refidue  of 
bis  perfonal  eftate  unto  his  fon  Thomas  Wefton  Harper, 
tnd  appointed  him  his  executor :  that  the  faid  (irft-named 
Thomas  Wefton  Harper  died  in  the  year  1 741,  leaving  ifTue 
ihrec  fens,  viz.  Thomas  Wefton  Harper,  his  eldeft  fon,  John 
Wefton  Harper,  his  fecond  fon,  and  William  Wefton  Har- 
per, his  youngeft  fon,  and  without  having  altered  his  will ; 
that, upon  the  death  of  the  faid  Thomas  Wefton  Harper,  the 
father,  John  Wefton  Harper,  his  fecond  fon,  entered  upon 
foch  part  of  the  faid  premifes  as  was  devifed  to  him  by  his 
Ud  father's  will  as  aforefaid,  and  enjoyed  the  fame  during 
luslife,  and  died  fome  time  in  the  year  1 748,  leaving  Eliza- 
kth.hia  widow,  and  tw6  daughters*  Mary  and  Elizabeth, 
^only  children :  that  after  his  death  the  faid  Elizabeth  his 
*idow  entered  upon  and  enjoyed  the  premifes  laft  men- 
^MNicd  during  her  life ;  and  after  her  deceafe  the  faid  Eliza- 
VA|  the  daughter  who  intermarried  with  Thomas  Parkes, 
^Mcied  upon  and  enjoyed  the  faid  laft-mentioned  premifes : 
Attbj  an  indenture  bearing  date  the  30th  day  of  December, 
1I779  and  made  between  John  Bracknell  and  Mary  his 
^k,  (which  Mary  was  one  of  the  two  daughters  and  co* 
Wndfea  pf  the  faid  John  Wefton  Harper  the  devifee  in 
2l3ll^)».ThoBUiS  Parkes  the  your^er,  the  eldeft  foxv  vcv^ 
m^ib^fMid  Thomas  Parkes,  by  Elizabeth  Vusw\?e\^vril^ 
C  i2  dec^^XeA, 
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deccafcd,  (n-ho  was  the  other  daughter  and  co-Reircfs  of 
thefaid  John  Wttlon  Harper)  of  the  one  parr,  and  Rd  war  J*' 
Lockman  of  the  other  part,  for  barring  all  eftates  taiT\n  the 
prcmifcs  fofl:  rnentioned,  and  for  limiting  the  inheritance 
thereof  to  the  ufc5  thereinafter  expreffcd,  ir  was  agreed,  that 
the  faid  John  Bracknetl,  and  ^fa^y  his  wife,  Thonnas  Parke* 
rheclder;  and  Thomas  Parkes' the  younger,  (hould  levy  » 
fiiitjur  contifancfy  &c.  of  ail*  that  melfuage  or  tenement,  &c. 
ice.  at  Katherine  a  Barne's  Heath,  in  the  parilh  of  Hampton 
in  Arden,  which  premifes  werethentofore  in  ilie  occttpation 
of  the  faid  John  Wefton  Harper,  and  fince  of  Elizabeth 
Wefton  Harper  hii  widow,  and  then  of  the  faid  Thomas 
Parkcs  fenior,  and  of  all  other  the  meflfuage,  lands,  tene- 
ments, and'hereditaments,  of  them  the  faid  John  BracRnell^ 
and  Mary  his  wife,  'hhomas  Parkes  the  elder,  and  Thoma* 
Parkes  the  younger,  amr,  or  either  of  them,  in  the  pariflr 
of  Hampton  in  Ardcn  aforefaid,  ijohichivt-re  infa^  thofe  dc- 
^iiedto  John  Wejion  Harper  by  thefiudivillofihejirjlnamett 
Thomas  Wefion  Hnrpfr  in  I  738,  and  part  of  th'^  premifes  de- 
vtfed  or  mentioned  to  be  dcvifed  in  and  by  the  ivili  of  the /aid 
John  Smith  t  and  defer i bed  to  be  in  the  occupation  of  the  faid  Ro- 
iert^fyeffbn\  the  ufes  of  fuch  fine  were  declared,  as  to  one 
moiery  of  the  premifes,^  to  fuch  ufes  as  they  the  faid  Johir 
Brackneir  and  Mary  hrs  wife  {ho\Hd,  during  th^ir  joint  lives, 
by  any  deed  or  writing  under  their  hands  and  feals  executed 
in  the  prefence  of  twoor  more  witneffes,  dire€i,  Hmit,  and 
appoint,  and  for  want  of  fuch  appointment  to  the  ufeof  the 
faid  John  Bracknell  and  Mary  his  wife  for  their  f^^veral 
fives,  with  remainder  to  the  faid  Mary  in  fee ;  and,  as  to  the 
other  morety  thereof,,  to  the  ufeof  the  faid  Thomas  Parkes 
the  elder,  and  Thomas  Pafkes  the  younger,  in  fee  as  joint- 
tenants. 

That  in  Trinity  Term,  18  Geo.  JIT.  a  fine  was  duly  levied 
v/irh  proclamation  in  conlequence  of  the  la(l -mentioned  deed. 
That  by  indenture  of  ie^fe,  and  releafc  of  the  1 8th,  and  rpth 
of  May,  1778,  between  the  fiid  John  Bracknell  and  Mary 
his  wife  of  the  one  part,  and  the  laid  Thomas  Parkes  the 
elder,  and  Thomas  Parkes  the  younger,  of  the  other  part* 
they  the  faid  John  Fracknell  and  nis  wife,  in  confideration 
of  10/.  10/.  to  them  pa>d  by  the  faid  Thomas  Parkes  the 
elder,  and  Thomas  Parkes  the  younger,  did  (in  purfuaiice 
of  the  tail  abftiaded  indenture  J  grant,  &c.  unto  the  faid 
Thomas  Parkes  the  elder,  and  J  homas  Parkes  the  younger* 
an  undivided  moiety  of  all  the  laft-mentiontd  piremifes,  to 
hold  unto  and  to  the  ufe  of  the  faid  I'homas  Parkes  the  el- 
dcr,  and  Iboxms  Parkes  the  younger,  Va fee  a^  ioinMcnantr. 
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The  cafe  then  Tet  forth  fcvcral  con veyances  of  the  undivided 
moiety  of  Parkes  the  elder  and  younger  to  Davis  the  defen- 
dant in  fee.  It  then  dated,  that  the  premifes  devifed  to  John 
Wcfton  Harper  by  his  father  the  firft-mcntioned  Thomas 
Wedon  Hsirper,  aforefaid,  were  wholly  in  the  pari(h  of 
Hampton  in  Arden,  but  not  within  the  manor  of  Knowle, 
and  were  part  of  the  premifes  devifed,  or  mentioned  to  be  de- 
vifed, in  and  by  thefaid  will  of  the  faid  John  Smith,  and 
ticfcribed  to  be  in  the  occupation  of  the  faid  Robert  Wefton ; 
and  that  it  did  not  appear  that  they  were  held  of  any  other 
manor:  that  the  Defendant  Davis,  was  in  poiTeilton  of  the 
faid  prenufes  under  thefaid  conveyances  above  mentioned ; 
and  that  he  and  thofe  under  whom  he  derived  his  title  to  the  ^ 
fame  by  virtueof  the  willcfthefirft-named  Thomas  Wefton 
Harper,  and  the  conveyances  above  mentioned,  have  quietly 
and*  uninterruptedly  enjoyed  the  fame,  without  contributing 
to  any  part  oJFitbe  faid  rent  of  -11  /.  and  without  any  entry 
or  claim  made ^y  theleflbrsof  the  plaintiff,  or  any  of  them, 
or  any  perfon^  or  perfons  under  whom  they  or  any  of  them, 
derive  their,  his,  or  hertitle,  from  the  year  1741,  until  the 
prefent  ejcfiment  brought :  that  Thomas  Wefton  Harper, 
theeldeft  fon  of  thefaid  teftator,  the  faid  (irft- named  Thomas 
Wefton  Harper,  entered  upon  rhc  premifes  in  the  parifh  of 
Hampton  in  Arden  aforefaid,  devifed  to  him  by  the  (aid  6rft- 
named  Tliomas  Wefton  Harper  in  the  year  17411  which 
were  part  of  the  faid  premifes  devifed,  or  mentioned  to  be 
devifed,  in  and  by  thefaid  w^ill  of  the  faid  John  Smith,  and 
deferibed  to  be  in  the  occupation  of  the  faid  Robert  Wefton, 
and  enjoyed  the  fame  during  his  life,  and  died  leaving  a 
daughter  Martha,  his  only  ch'rid;  and  by  his  will  bearing  date 
the  lotfa  of  June,  1 74a,  gave  to  his  faid  daughter  and  only 
child  Martha  100  /.  and  feveral  other  legacies  to  his  wife  and 
othe;^  relations;  and  in  cafe  his  perfonal  eftate  ftiotsid  not  be 
(iiXcient  to  pay  bis  legacies,  he  charged  the  farm,  land,  and 
pemifea,  devifed  to  him  by  the  faid  firft-named  Tliomas 
Wefton  Harper  with  the  payment  thereof;  and  fiAjed  therc- 
tohe  alfo  gave,  devifed,  and  bequeathed,  all  and  fingular  the 
faid  premifes  unto  his  brother  Wiliiiim  Wefton  Harper,  in 
fee,  to  whom  he  alfo  bequeathed  the  reftdup  oF  his  perfonal 
.cAflte,  and  appointed  him  fole  executor  of  his  will  >  that  the  . 
fud  Thomas  Wefton  Harper  the  fon  died  fton  after  making  . 
lav  villi  s"d  upon  his  death  William  Weftcn  Harperhis  . 
tinitiier  and  devifee,  entered  upon  and  enjoyed  the  premifes 
'  4i|tifU'to  him  as  aforefaid  during  his  life,  and  by  his  will 
Mriflgdate  the  19th  of  September,  1 772,  devifed  lo  Yv\^(oTi 
;  We/foii  Harper,  ^  in  fee,  all  the  prenufes  dt^'itadrxo 
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bim  the^faid  William  Weflon  Harper,  by  the  ^iW  of  hts 
(aid  brother  the  faid  Thomas  WeAon  Harper  dectafed  as 
ftlbcefaid;  he  alfo  gave  the  ufe  of  a  room  in  the  dwelling- 
houfe  UTitp  hi^  wife  Ann  Wfsflon  for  her  Ufe,  if  fhe  con- 
ttniMKi  unmarried;  «nd.gaye.4o  his  two  daugbt€^r$  Maxj  and 
Sarah  40  /.  >a-picfce,  &c.  &c.  That  the  faid  Willian^  AA/efion 
H^fier  died  foon  <s^(€r  making  his  will  lieaving  it\c  (ai4 
Tboraas  WeAon  Harper  his.etdeft  and  only  fon^  and  two 
daughters  Mary  and  Sarah,  which  Sarah  was  his  youngeft 
daughter,  but  wlio  afterwards  died.  That  the  laft-named 
Thomas  WeAon  Harper  entered  qpon  the  pr^emiffss  detvifed  to 
^irn  by  bis  father's  wit!  as  afprefaid,  and  being  in  thepoflef- 
lion  thereof  by  leafe  and  r^sleafe,  and  a  fine^r  coni^aHce  4fi 
droit y  come  feo,  &c.  conveyed  to  th^  defendant  L^we  in  kc 
four^rlofes  of  land  containing  about  thirteen  ^rcs,  fituat^  iq 
ike  pariih  of  Hampton  in  Arden  aforefaid,  part  of  the  pre- 
fnifes  devifed  or  mentioned  to  be  devifed  in  and  by  the  wilt 
pf  the  faid  John  Smith,  and  defcribed  to  be  in  the  occupation 
pf  Robert  Wefton.  That  Lowe  has  quietly  enjoyed  ibe  fai4 
premifes  under  the  faid  leafe,  releafe,  and  fine,  and  .that  no 
ad.ual  entry  hath  been  itoade  by  the  lefTors  of  the  P4aintifF,  or 
any  of  them,  and  tha^  the  faid  premifes  and  no  part  thereof 
are  within  the  manor  of  Knowie,  but  are  part  of  the  lands 
and  tenenients  devifed  or  mentioned  to  be  devifed  in  and  by 
the  will  of  the  faid  John  Smith,  and  defcribed  to  be  in  fhe 
occupation  of  the  (aid  Robert  Wefton  in  manner  aforefaid : 
and  ijt  did  not  appear  that  they  were  held  of  any  other  manon 
That  the  Defendant  Jofeph  Powell,  who  was  in  pofleffion'of, 
and  claimed  title  to,  the  premifes  after-mentioned  fituate  \^ 
the  manor  pf  Knowie,  and  parifli  of  Sotihuli  (arKl  which 
vf^fc  the  remaining  part  of  the  premifes  devifed  by  Thomas 
^'efton  Harper  the  teftator,  fn  i742>  to  Williani  Wefton 
Iiarf>er  as  aforefaid,  and  by  the  fame  William  devifed  to.bis 
(en  Thomas  WeAon  Harper),  derived  his  tittle  thereto  in 
manner  ^ftermentioned  (that  is  to  (ay),  by  indenture  of  iVAf 
^  3th  of  April »  1 17  7  5,  between  the  faid  Thomas  Wefton  Har- 
fer,  the  devifee  in  the  will  of  the  faid  William  Wefton  Har- 
ptTj  of  the  one  part,  and  the  faid  Powell  the  Defendant,  of 
the  other  part,  whereby  the  fiiid  laft- named  Thomas  Wefton 
Hamper  in  confideration  of  the  tents,  &c.  demifed  to  Powell» 
aU  Ifhe  premifes  devifed  by  the  faid  will  then  in  his  occapar 
tipn,  eonfifting  of  a  farm- houfe,  buildings,  garden^  and  up- 
wards of  thirty  acres  of  land  from  Lady*day  .theu  laft  for 
Iwenty-one  years,  under  the  yearly  rent  pf  3p7.  with  the 
fiitial  covenants;  and  it  was  it  thereby  agreed,  hy  the  faid 
ThfiBMS  W^Ooii  Haipeci  Uiftt  his  mother  itbe  laid  Ann  Wef- 
ton 
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ton  (hould  have  one  room  in  the  dwelling^houfe  (if  (he 
thought  proper  to  demand  it)  during  the  terra>  in  cale  Ihe 
fo  long  Hvcd  i  and  the  faid  Thomas  Wcfton  HaiTper  alfo 
agreed  during  the  term  to  attmdtkefaid  Jofeph  PoweU  yearly 
fo  Warivick  Ufee  the  iiL  a^year  paid  to  the  corporationbefoTp 
the  rent  of  30/.  ftouM  be  demanded.  By  indenture  between 
the laid  Aon  Wefton  Harper  {the  widow)  and  the  faid  Tho- 
mas Wefton  Happer  the  fonof  the  faid  William  Wefton  Har- 
per deceafed,  of  the  one  part ;  and  the  faid  Jofeph  Powell  (the 
Defendant)  of  the  other  part ;  in  confideration  of  85/.  to 
the  raid  Ann  Wefton  Harpcfr  and  Thomas  Wefton  Harper 
paid  fcy  *he  faid  Jofeph  Powell,  they  the  faid  Ann  Wefton 
Harper  and  Thomas  Wefton  Harper  did  demife,  grant,  bar- 
gain, fell,  and  aflign,  tinto  the  faid  Jofeph  PowdH,  his  exe- 
cutors, adminiftrators,  and  aftigns,  all  the  meffuage  or  tene* 
ment*  btlildings,  lands,  and  premifes,  demifed  by  the  bft- 
tnentioned  deed,  and  which  were  then  in  the  tenure  of  the 
faid  Jofeph  Powell,  to  hold  unto  the  faid  Jofeph  Powell,  his 
executors,  adminiftrators,  and  aiTjgns,  from  the  date  thereof^ 
f or  ihe  term  of  zooo  years,  fans  waftetChsLTgtd  with  thepaymet^ 
pf  iiL  a-year  to  fuch  perfons,  and  to  and  for  fuch  ufes,  in- 
tents, and  pHrpofes,  as  were  hy  the  wtll  of  the  faid  John 
Smith  for  that  purpofe  mentioned  and  appointed,  and  under 
the  rent  of  a  peppercorn  payable  to  the  faid  Ann  Wefton 
Harper  and  Thomas  Weftbn  Harper  at  Michaelmas  yearly; 
^ith  the  ufoal  covenan  ts,and  thcr^y  Powell  covenanted  to  pay  the 
faid  rent  or  charge  of  iiL  a- year,  pnrfuant  to  the  vjill  of  the faii 
fohn  Smith,  and  all  taxes,  &c.  that  the  confideration  mc^iey  m 
the  faid  laft-mentioned  indenture  was  duly  paid;  that  Robert 
Wefton  and  thofe  deriving  title  under  him,  were  not,  nor 
were  any  or  either  of  them,  ever  admitted  tenants  of  the  faid 
copyhold  of  ihe  faid  manor  of  Knovole  J  of  or  for  any  part  of  the 
efiate,  -emdpremifesy  devifed  by  the  will  of  the  faid  John  Smith, 
fwrever  made  any  furrender  of  ^ny  part  thereof  to  thiufeofany 
will  or  other  inftrumettt.  That  on  the  24th  of  Ofltober,  ^  744^ 
at  a  court  leet,  and  court  baron,  held  for  the  manor  of 
Knowle,  it  was  prefented  by  Charles  Petit  as  copjhplder^ 
And  aUowed  by  the  homage,  that  Henry  Mander,  of 
Warwick,  gent,  one  of  .the  aldermen  of  the  borough  of 
Warwick  aforefaid,  did  out  of  eourt,  on  the  23d  day  of 
Odober  then  inftant,  furrender  by  the  hands  of  the  faid 
Petit,  his  attorney,  all  the  right,  intereft,  and  eftate,  of  hi/n 
the  faid  Henry  Mander,  of,  in,  and  to  all  that  mefluage  or 
tenement,  drc.  &c.  fituate  in  the  faid  manor  near  a  place 
called  Catherine  a  Same's  Heath  then  in  the  tenure  of 
■     ■■         Harper^  (which  prcmifes  were  formerly  the  eftate 
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of  John  Smitby  clerk,  deceafed,  who  furrendered  the 
fame  to,  for^  and  upon  the  feveral  ufes  and  trufts  in  hi' 
lad  will  mentioned :)  to  the  ufe  of  John  Stanton,  Kfq* 
John  Richardfon,  Edward  Croft,  John  Dadiey,  Ifaac 
Twycrofs,  John  White,  William  Collins,  and  Nicholas 
Roth  well,  of  the  faid  borough,  aldermen  (purfuant  to  the 
diredions  and  appointment  of  Robert  Hands,  gent,  mayor 
of  the  faid  borough)  and  to  their  heirs,  and  afligns,  never- 
thelefs  to,  for,  upon,  and  under  the  feveral  ufes,  truds,  an4 
limitations,  contained  in  the  faid  will  of  the  faid  Smith,  ac- 
cording to  the  ciiflom  of  the  faid  manor :  and  to  this  court 
came  the  faid  Stanton,  Richardfon,  White,  and  Collins, 
and  were  admitted,  and  paid  20/.  for  a  fine,  but  Dadley  and 
Rothweil  were  not  admitted  ;  tAat  tAe  admittance  of  Ward  and 
the  other  trujlecs  in  Smithes  willy  and  thofe  who  fuccecdedfrom_ 
Hi  death  until  1 744,  do  not  appear  by  the  rolls  of  the  manor  of, 
Knoivle*^  That  on  the  30tb  January  1779,  Ifaac  Twycrois 
the  funiving  truftee  in  the  copy  of  the  court-roll  of  the  24tl> 
Odcbcr  1744,  furrendered  out  of  court  according  to  the 
cuftcm  of  the  manor  of  Knowie,  all  the  right,  title,  and 
cllate,  of  him  the  faid  Ifaac  Twycrofs,  of,  in,  and  to,  all  that 
meffuagc  or  tenement,  &c.  &c,  fituate,  lying,  and  being 
ipvlihin  the  faid  m:incr  of  Knowie,  at  or  near  a  certain  place 
called  Catherine  a  Same's  Heath,  theretofore  in  the  tenure 
of  Harper,  his  ailigns,  or  under-tenants,  and  chen  of  the 
Defendant  Jofeph  Powell ;  all  which  premifes  were  formerly 
the  eftate  of  the  faid  John  Smith,  clerk,  long  (ince  deccafed, 
who  furrendered  the  fame  to,  and  for,  and  upon,  feveral  ufes 
snd  trufts  in  his  lad  will  mentioned  and  contained,  or  in 
^vhatfoever  other  manner  the  fame  premifes  could  or  might 
be  better  known  or  defcribed,  to  the  ufe  of  Jofeph  Eberall, 
efq;  mayor  of  the  borough  of  Warwick  aforefaid,  and  the 
faid  Ifaac  Twycrofs,  and  of  George  Fberall,  John  Hands, 
Robert  Moore,  George  Cattell,  John  Sharp,  William  Roc, 
Francis  Hiorne,  Charles  Francis  Greville,  Charles  Ppiicr 
Pack  wood,  John  Michel!,  and  Bernard  Geary,  of  the  fame 
borough,  aldermen,  purfuant  to  the  diredions  of  the  faid 
Jofeph  Eberall  the  mayor,  and  to  their  heirs  and  ailigns, 
neverthelefs  to,  for,  and  upon,  the  feveral  ufes,  trufts^^  and 
limitations,  mentioned  and  contained  in  the  will  of  the  faid 
John  Smith;  and  at  a  court  Icet,  and  court  baron,  held  for 
the  faid  manor,  on  the  5th  of  OSober  1781,  the  faid  John 
Mitchell,  the  then  mayor,  and  Jofeph  Eberall  and  the  other 
furrenderees,  the  aldermen  above  mentioned,  were  admitted 
by  Thomas  Grecnway,  a  perfon  appointed  by  their  letter  of 
aitorre^  tor  that  purpofe :    that  Ifaac  Twycrofs,  George 
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Eberallt  John  Hands,  anJ  William  Roe,  are  fiiicc  dead  : 
that  the  Icffors  of  the  Plannlff  (except  Ann  Wcflon  and 
Mar/  Wefton  Harper)  arc  the  furvivors  of  the  faid  iriiiUcs 
\i  ho  were  admitted  in  1 78 1.  That  the  faid  rent  of  11/.  per 
annum  was  regularly  paid  by  the  family  of  VVetlon  unto  tiie 
trufiees  for  the  time  being,  claiming  under  the  faid  wiil  of 
the  faid  John  Smith  deceafed,  until  the  conveyance  made 
by  the  faid  laft-named  Thomas  We  don  Harper  to  the  de- 
fendant Powell  above  mentioned,  who  hath  fince  regularly 
pMd  the  {%mtdown  to  Michaelmas,  1787,  unto  the  faid  truf- 
iees for  the  time  being,  claiming  under  the  faid  will  of  the 
faid  John  Smith,  and  Y\2X\\Jince  du^y  tctidcred  the  fame  to  the 
faid  John  bharp,  one  of  the  faid  trufiees,  to  Michaelmas  lad : 
that  the  defendant  John  Lowe  has  never  contributed  td  the  pay* 
ment  of  the  faid  rent,  of  any  part  thereof.  1  hat  on  the  3 1  ll  of 
March  1  788,  notices  were  given  to  the  defendant  Powell  and 
to  the  refpedive  tenants  of  the  premifes  claiming  under  the 
defendants  Lowe  and  Davtes,  figned  by  all  the  trufiees 
aforefaid,  except  the  faid  John  Mitchell,  on  behalf  of  them- 
felves  and  him  the  faid  John  Mitchell,  to  quit  the  premifes  inr 
the  refpedive  occupations  of  fuch  tenants,  and  which  are 
exprefled  in  tbefeveral  notices  to  be  fituate  in  the  manor  of 
Knowie,  at  Michaelmas  then  next  following,  old  flile,  being 
I  he  end  of  the  year,  and  the  time  when  the  faid  annual  rent 
of  11/.  became  due:  that  Ann  Weflon,  one  of  the  lefTors  of 
the  plaintiflF,  is  the  widow  of  the  faid  VVilliam  Weflon  Har- 
per ;  ihat  Mary  Wefton  Harper,  another  of  the  lefTors  of  the 
plaintiff,  b  thefifterand  heir  at  law  to  the  lad- named  Iho- 
masWefton  Harper,  and  heir  of  the  faid  Robert  Weflon, 
according  to  the  cuflom  of  the  faid  Manor  of  Knowie, 
lA  hich  is  Borough  Englifli,  but  not  being  defcended  from 
the  elded  fon  of  the  grandfather,  Thomas  Weilon  Harper, 
ihe  is  not  the  heir  of  the  faid  Robert  Weflon  according  to 
the  common  law  of  defcents :  that,  by  the  cuflom  of  tlie 
faid  manor,  lands  and  tenements  may  be  intailed,  and  the 
youngeft  fon  of  the  perfon  lafl  felfed  of  any  copyhold  eflates 
therein,  whether  in  fee  fimple,  or  lail,  is  the  cuflomary 
heir;  and,  if  no  fon,  the  youngcfl daughter  is  the  cuflomaiy 
heir,  aind  that  the  fame  cuflom  extends  to  collateral  heir?; 
and  by  the  cuflom  of  the  faid  manor  eflates  are  pafTcd  from 
cnt  to  another  by  furrender^  and  admittance^  by  wi/l  and  fur- 
'  render  10  the  ufe  of  it,  or  by  defcent ;  and  by  no  other  means 
^uAaifiroer  ;  and  eflates  tail  of  lards  or  tenements  are  barred 
hjfirf€nd€rj  and  admittance,  and  by  m  other  means  whaffevtr. 
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It  was  admitted  that  the  freehold  eftate  pafled  by  the  fine ; 
the  main  queftion  therefore  wa$»  whether  the  leflbrs  of  the 
plaintiff  were  intilled  to  the  copyhold  lands  in  pofleilion  of 
Powell? 

LoRDLouGHBOROUGHyChJ.— On  this  cafe  it  is  clear 
that  the  verdid:  mud  be  entered  for  the  defendants  Lowe  and 
DavieSy  as  to  the  premifes  in  their  refpeStve  occupations  ; 
£t&,  becaufe  no  title  is  ihewn  in  any  of  the  leflbrs  of  the 
plaintiff  to  the  freehold  lands ;  fecondly,  becaufe  the  fine  in 
one  cafe^  and  the  length  of  adverfe  poffefiion  in  the  other, 
would  bar  an  ejedment. 

With  regard  to  the  copyhold  lands,  the  iirfl  queftion  is, 
Whether  the  Icffors  of  the  plaintiff  in  the  (irft  demife  have 
fliewn  a  title  ?  It  is  fairly  objeded,  that  they  do  not  derive  a 
title  by  diftind  furrenders  from  the  perfons  named  in  the 
will  of  Smith.  But  they  (hew  a  title  by  furrender  froni  a 
fur.vLving  truftee  in  1744.  It  may  then  be  prefumed,  that 
antecedent  to  that  furrender  the  eftate  had  been  duly  con- 
veyed, and  it  is  not  competent  to  the  defendant  Powell,  who 
has  conftantly  paid  the  rent  of  1 1/.  to  the  truflees,  toobjed; 
to  their  title  10  receive  it ;  and  they  could  have  no  other  title 
but  as  under  the  appointment  of  that  will.  The  next  ob-* 
je&ion  is,  that  they  are  meretruftees  with  refped  tothe  eftate, 
and  ftiall  not  recover  the  pofleilion  from  the  ceflni  que  trufi, 
while  the  rent  of  11/.  is  duly  paid;  on  which  the  following 
points  arife.  ift.  Whether  any,  and  what  eflate  is  given  by 
the  will  of  Smith  to  Robert  Wefton  ?  2d.  In  whom  the  right 
of  Kobert  Wefton  is  now  vefted  ?  3d.  Whether  this  is  a 
cafe  in  which  a  court  of  law  can  ftop  the  cffcGt  of  a  legal  title 
to  obtain  poffeffion  ?  The  will  of  Smith,  with  refpecl  toRo* 
bert  Wtflon,  is  argued  to  import  a  mere  recommendation  of 
htm  and  his  family  to  be  continued  tenants;  and  it  is  faid 
that  a  diredion  not  to  raife  the  rent  would  be  void,  as  re- 
pugnant to  the  eftate  given;  to  fupport  which  pofition  two 
cafes  from  2  Vern.  596.  &  746,  wereciied.  But  thofe  cafes 
are  not  applicable,  in  the  one,  the  truftees  of  an  eftate  given 
to  a  charity  had  thought  fit  to  impofe  fuch  a  condition ;  in 
the  other,  the  Chancellor  had  eftabiiftied  it  on  a  propofal 
for  the  benefit  of  the  truft  eftate.  In  both,  the  a£l  was  done 
without  due  authority.  But  a  teftator  in  giving  his  eftate 
may  impofe  any  terms  confiftent  with  the  rules  of  law,  and 
it  can  only  be  a  queftion  on  the  intention,  when  bequefts 
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feexo  to  encounter  each  other.  In  the  prelent  cafe,  the  de« 
vifees  take  00  benefit,  they  are  niere  truftees.  The  objed; 
of  the  charity  b  limited,  and  the  fum  defined.  The  direc- 
tion -to  continue  the  poiTeflion  of  Wefton,  and  his  children, 
and  pofterity,  paying  that  fum,  is  as  pofitive  as  the  direfiioni 
to  lay  out  the  1 1/.  and  to  diftribute  the  gowm  bought  with 
it  to  ten  poor  men.  The  truAees  are  as  much  bound  to 
fupport  one  bequeft.as  the  other.  But  akhough  it  is  clear 
that  the  Wefton  family  are  the  jobjeds  of  a  truft  in  this  will^ 
it  is  far  froiii  being  clear  in  what  manner  the  bequeft  ia 
their  favour  is  to  take  efiFed.  It  is  not  a  neceffary  conclur 
fion^  thatyoigi^  eftatemuftpafs  to  them  hy. the  will.  Itmuft 
be  allowed,  that  a  condition  to  pay  a  rent  for  ever  will  create 
an  eftate  in  fee,  as  in  the  cafes  cited  from  3  Bulflr.  194^ 
and  that  "  pofterity"  may  be  a  word  of  limitatiouy  as  in  the 
cafes  cited  in  the  fir  ft  argument.  But  all  thefe  cafes  are  upon 
words  annexed  to  an  ezprefs  devife  of  an  eftate.  In  this 
will  there  is  no  eiprefs  devrfe  to  Robert  Wefton.  It  is  only^ 
that  *^  he  who  was  then  tenant^  and  his  children  and  pof- 
**  tertty,  ftK)uld  never  be  put  forth  but  continue  the  pofTef- 
'^  fion.'*  The  idea  of  theteftator  feems  to  have  been  a  per- 
petual tenancy  at  a  fixed  rent.  Thinking  the  bequeft  imper- 
rative  to  the  truftees,  I  do  not  know  but  that  truft  might 
have  been  well  executed  by  granting  leafes  for  yean  renew- 
able. I  am  not  fure  that  it  would  be  a  breach  of  truft  to 
follow  either  the  courfe  of  fucceflion  to  perfonal  eftate,  on 
the  legll  courfe  of  defcent  in  continuing  the  poffijfion  to  the 
pofterity  of  Robert  Wefton.  But  fuppofing  that  the 
truft  is  executed  in  the  truftees,  and  that  an  eftate  pafled 
to  Robert  Wefton,  the  words,  <*  to  his  children  and 
pofterity  who  fiiould  fuqceed,"  muft  confine  it  to  an 
ffiaU  tail.  An  eftate  to  a  man  and  his  ciildren,  if  he  has 
Booeborn,  is  an  eftate  tail  according  to  WUd's  Cafe,  6  Co. 
|6.  b.  Pofterity  goes  ftill  further.  It  is  an  exclufion  of  col- 
lateral heirs,  and  muft  cut  off  the  fee-fimple  by  neceflary 
impUcation..  If  then  any  eftate  pafled  to  Robert  Wefton,  it 
was  an  equitable  eftate  tail  of  a  copyhold,  defcendible  by  the 
^ilpm  in  Borough  Englifti,  and  the  leflbr  of  the  plaintiff 
Mary  Wefton  Harper  is  heir  in  tail  unleis  it  were  barred. 
This  brings  it  to  the  qucftion,  Whether  the  eftate  tail  is 
tarred  ?  It  was  argued,  that  it  was  barred  by  the  will  of  Tbo« 
mas  Wcilon  Harper.  Now,  though  it  is  true,  that.thede- 
flk  of  an  equity  in  a  copyhold  requires  no  furrender,  yet 
thtt  is  wiiere  the  teftator  has  a  devifable  eftate.  The  entail 
mud  firil  be  barred.    The  party  muft  have  done  fom^  %tw 
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tecedent  aQ  to  enable  him  to  devifc.  Here  no  fuch  thing 
was  done.  And  the  will  of  Thomas  Wefton  Harper  did  not 
operate  long  :  there  was  no  length  of  pofleffion  againft  the 
entail  on  which  to  prefume  a  furrender.  But  it  is  faid,  that  the 
entail  was  barred  by  the  deed  of  the  younger  Thomas  Wef- 
ton Harper.  But  it  would  require  a  good  deal  of  argument 
to  prove  that  a  leafe,  made  by  the  equitable  tenant  in  tail  cf 
a  copyhold,  (houid  be  a  bar  of  ihe  entail.  It  is  not  clear 
tten  that  the  eftate  tail  was  defa^o  barred  by  any  aft  of  the 
tenant ;  it  not,  then  Mary  WcOon  Harper  is  intitled  as  heir 
in  tail.  But  fuppofing  it  to  have  been  barred,  and  that 
William  Wefton  Harper  was  tenant  in  fee,  then  (he  is  in- 
tiiled  as  cuftomary  heir  at  law.  Yet  on  that  fuppofition  is 
h  clear  that  Powell  is  intitled  to  hold  againft  the  plaintiffs 
for  the  term  of  aooo  years?  He  takes  a  Icafc  for  21  years 
at  the  yearly  rent  of  30  A  A  few  weeks  after  this  he  ha*?  a 
conveyance  of  the  fame  premifes  for  2000  years  in  confi- 
deration  of  85  /.  But  this  confideration  was  grofsly  inade- 
quate; it  was  not  five  years  purchafe.  It  muft  therefore 
have  been  either  a  mortgage  to  fecure  the  fum  of  85  /.  or  a 
purchafe  evidently  fraudulent,  and  only  obtained  by  fome 
impcfition  of  an  ignorant  man.  If  it  were  a  mortgage,  the 
rnortgagee  had  no  right  of  poffeflion  as  long  as  the  money 
-was  paid.  If  it  were  a  fraudulent  purchafe,  there  could  be 
no  equitable  title.  Then  the  third  queftion  is,  whether 
there  is  fuch  an  equity,  as  cAji  obftruS  the  clear  legal  title 
of  the  Plaintiffs  in  the  firft  demife  to  obtain  pofleflion  ? 
Now  the  rule  is,  that,  unlefs  in  the  cafe  of  a  clear  truft, 
the  equitable  title  of  ccjlui  que  trufi  (hall  not  be  fet  up 
asainft  the  legal  title  o(  the  truftee  ;  and  in  the  prefent 
cife  it  is  not  clear  who  is  the  cejiui  que  truji.  If  the  trufts 
ate  not  clearly  executed  in  favour  of  any  one,  it  is  fit  that 
tlic  iruftees  (houldhe  in  poflTcflion,  and,  if  any  remedy  \%  rer 
quired,  it  muft  be  fought  in  another  place.      ^ 

We  are  therefore  of  opinion  that  a  verdifl  muft  be  en- 
tered for  the  lefTors  of  the  Plaintiff  in  the  firft  demife  as  tq 
i\\t  premifes  in  the  occu  ^tionof  Powell. 


Adjudged 


(    ^9    ) 


Adjudged  Cafes  in  the  Court  of  KiNrc's-BEprcii,  \ 
in  the  lad  Term,  1 790. 

7'iirKiNG  V.  iAe ItiAabiianij d/LziGH, 

The  overfecrs  of  Leigh  in  StaSbrdniire  rated  to  tbc  poor 
an  iphabitant  of  the  townfhip  of  Field  within  the  fame 
parifii^  which  townfhip  had  for  many  years  maintained  its 
own  poor,  independent  of  the  reft  of  the  parifh.  This 
inhabitant  therefore  appealed  againft  the  rate,  and  the  Seflions 
quaQied  the  rate,  fubjed  to  the  opinion  of  tbii»  Court. 


CASE. 


The  parifh  of  Leigh  is  five  miles  in  length,  and 
four  and  a  half  in  breadth.  It  confifls  of  eight  town- 
(hips.  The  townfhip  of  Field  (one  of  the  eight)  is  within 
fhe  faid  parifh,  and  confifls  of  fix  farm^houfes,  with  farms 
thereunto  belonging,  containing  700  acres  of  land,  and  3  or 
4  fmall  houfes.  The  town  of  Field  for  60  or  70  years 
^  (and  before  for  any  thing  that  appears  to  the  contrary)  l\as 
had  feparate  overfeers,  and  feparately  maintained  its  own 
poor.  Two  overfeers  have  been  appointed  for  the  townfhtp 
of  Field,  and  two  for  the  rcfl  of  the  parifh  of  Leigh.  A 
confhible  has  regularly  been  appointed  for  the  townfhip  0^ 
held,  and  another  for  the  refl  of  the  parifh.  In  1 764  a  pauper 
was  ren»ovcd  by  an  order  of  twojuflices  from  the  parifh  of 
Leigh  to  the  townfhip  of  Field  within  the  faid  parifh,  from 

[^hich  it  dues  not  appear  that  there  was  any  appeal. 
LoKD  Ken  YON,  Ch.  J.  I  cannot  help  regretting  that 
tlii!^  queflion  ihould  ever  have  been  flarted,  becaufe  it  tends 
to  dillurb  tne  quiet  of  this  place  where  the  poor  have  been 
fo  iong  provided  for  in  a  particular  way.  It  is  of  fome  import- 
ance lo  out. '3  own  mind,  though  it  cannot  indeed  afFeQ  the 
deciilon  of  this  cafe,  that  the  gentlemen  of  this  county  have 
confidcred  this  as  an  attempt  which  ought  not  to  have  beert 
inade,  a^  being  an  innovation  on  the  old  fettled  mode  of 
maintatnirg  the  poor  in  this  diflrift.  There  is  no  doubt  but 
that  this  Cife  is  wirhin  the  1 3  y  1 4  Car.  II.  r.  1 2.  In  fome 
nfthe  cafes  it  has  been  made  a  queiVion  wV\elV\^i  VV\^  Y^u\« 
ttihr  dlRriO.  were  or  were  not  a  viU  or  to^ivft^A?  '•  ^^^  ^^ 
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fuch  difficulty  occurs  in  this  Cafcy  becaufe  it  is  (lated  as  a 
fad  that  Field  is  a  townfnip.  Then  thequeftion  is,  whether 
at  the  time  of  pafliiig  the  ftatute  of  Car,  II.  this  diflrid  was 
ir»  a  fituatton  to  receive  the  benefit  of  the 43  f/Vz.  c.  2.  ?  for 
if  the  pari(h  wore  property  divided  at  that  time,  nothing 
which  has  happened  fmce  will  induce  us  to  make  any  inno- 
vationt  In  the  Cafes  cited,  Peart  v.  Wejlgarth^  (3  Bur- 
roughs^ i^ro.)>  and  K.  v.  ^he  Jujlicesof  Mid^fcx^  {Bott,  1 7. 
2 1 },  it  was  dated  that^  from  the  time  of  Elizabeth  down  to  the 
reign  oi  George  the  Firfl,  thofe  pariihes  had  in  fad  reaped  the 
benefit  of  the  ftatute  of  Elizabeth :  whereas  here  for  60  or  70 
years,  and  perhaps  for  a  longer  period  for  any  thing  that  ap* 
pears  to  the  contrary,  this  parlfli  has  been  fubdivided.  and 
has  not  had  the  benefit  of  that  (latute.  This  therefore  is  like 
the  Cafe  of  The  King  v.  Sir  Watts  Horton,  ( i  Term  Rep.  3  74.) 
It  has  been  doubted  by  country  gentlemen  whether  the  poor 
are  better  maintained  in  large  or  fmall  diftrids,  though  the 
former  has  been  judicially  faid  in  this  Court.  In  fmall  divi* 
fions  the  officers  are  more  attentive  to  their  duty,  and  in  the 
part  of  the  country  with  which  I  am  acqua'uited  the  poor  are 
better  provided  for  in  the  fmall  didrids.  Therefore  as  the 
ufage  in  this  Cafe  coincides  with  our  ideas  on  the  policy, 
and  as  we  are  warranted  by  the  adjudged  Cafes  on  this  point, 
we  think  it  highly  proper  that  the  divifion  of  this  parifh, 
which  has  fubfifted  fo  long,  (hould  continue ;  and  confe- 
quently  that  the  order  of  SeiTioils  (hould  be  affirmed. 

AsHHURST,  J.  Wherever  it  appears  that  for  any  length 
of  time  the  pariih  has  had  the  benefit  of  the  4.-}  of  Elizabeth^ 
it  muft  be  ihewn  that  from  theincreafe  of  population,  or  fome 
oilier  caufe,  it  is  impoifible  that  they  can  continue  to  reap 
the  benefit  of  that  (latute.  But  that  is  net  the  cafe  here :  and 
nothing  can  beftronger  to  (hew  that  this  pariAi  cannot  have 
the  benefit  of  43d  ot  Elizabeth^  than  that  in  faS;  they  have 
not  had  it  as  far  back  as  any  memory  goes. 

BuLLER,  J.  Before  a  parifh  can  be  fub-divided  into 
fmaller  dillrids  for  the  maintenance  of  their  poor,  it  muft 
appear  that  they  cannot  have  the  benefit  of  the  43d  of 
Eliz,  But  it  is  material  to  confider  the  meaning  ot  the  • 
phrafe,  that  a  pari(h  cannot  reap  the  benefit  of  that  ftatute. 
It  does  not  mean  that  it  i^  abfolutely  impofpble  for  them  to 
tnaintiun  their  own  poor,  as  a  parifi^  f(»r  that  would  not  be 
the  cafe  even  if  the  parifh  were  100  miles  in  circumference, 
but  that  it  is  iffcmfenient  for  them  fo  to  do.  Now  m  judging 
on  a  queftion  of  convenience  there  can  be  no  doubt  on  the 
fa^o£  this  Cafe ;  for  it  is  ftated  that  for  60  or  70  years  pa((y 

and 
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and  perhaps  for  all  preceding  times,  this  parifli  have  not 
maintained  their  own  poor  jointly.  And  the  (trongefl  in- 
(lance  of  their  having  been  fub-divided  for  a  long  period  is 
the  circumftance  of  the  pat i(h  at  large  having  removed  a 
pauper  into  this  particular  diftrid,  as  a  place  liable  to  main- 
tain its  own  poor  feparately.  1  entirely  agree  with  my  Lord 
Ch.  J.  that  greater  care  is  taken  of  the  poor  in  fmall  than  in 
lai^e  diftriSts.  And  if  in  any  Cafe  we  were  to  find  that  it 
was  formerly  inconvenient  to  the  pari(h  at  large  to  maintain 
thmr  own  poor  jointly^  though  it  were  convenient  for  them 
to  do  fo  now,  we  would  not  ai&ft  them  in  overturning  the 
old  praftice ;  for  that  would  operate  as  a  difcouragement  to 
the  efforts  of  individuals  to  reduce  the  poor  rates,  which 
have  fuccecded  in  many  fmall  diftrias.  I  even  go  further; 
for  though  it  ihall  appear  that  a  parifb  had  enjoyed  the  be- 
nefit of  the  43  Eiiz.f  yet  if  they  could  not  nowconvenientlj 
inatntain  their  own  poor  jointly,  we  would  permit  them  to 
divide  themfelves,  provided  there  be  fuch  legal  divifions 
in  the  parifli  as  are  capable  of  fupporting  their  own  poor 
feparately  under  (^  provifions  of  the  flatute  of  Charles  the 
Second. 

Grose,  J.    In  determining  this  queftion,  I  fliall  not  pro- 
ceed on  any  fpeculation  of  my  own ;  for  the  Ad  of  Parlia« 
raent  itfelf.has  fuppofed^rhat  the  largenefs  of  a  parifli  may 
be  a  good  reafon  for  dividing  it.     Though  if  I  were  to  give 
my  own  opinion  of  the  policy  of  the  law,  1  fliould  not  hefi- 
tale  to  (ay,    that  from  my  own  experience  I  have  found 
that  the  poor  are  better  provided  for  in  fmall  than  in  large 
difirifis.     The  queflioo  here  is,  whether  it  does  not  appear 
that  the  pari(b  cannot  have  the  benefit  of  the  ftatute  ofEIiz.  > 
and  I  am  clearly  of  an  opinion,  that  on  thefe  fads  they  can- 
not.  For,  in  the  firft  place,  it  does  not  appear  that  the  parifli 
have  ever  as  a  parijb  maintained  their  own  poor.     And,  in 
tiicneit  place,  it  is  flated,  that  in  1 764,  a  pauper  was  adually 
venoved  from  the  pari(h  at  large  to  this  very  townfliip,  which 
'  iitn  admifTion  on  their  part  that  they  had  no  right  to  call  on 
dm  diftria  to  contribute  to  the  general  poor  rate  of  the 

i»'.     far  curiam.  Order  of  Seflioiis  affirmed. 


•i'    ■  n^ 


i 
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I'hc  King  t;.  the  Inhaiitants  o/Grantham. 
CASE. 


WilUam  Read  was  hired  a  forlriigh't  after  Martinmas  1 784, 
by  N,  Leadenham  of  Allington,  farmer,  to  ferve  him  for  W 
year,  at  the  wages  of  6/.  io/.»  and  entered  upon  his  feiVice, 
and  continued  therein  about  ftx  weeks,  when,  with  his 
mailer's  permiflion,  he  went  to  aiTifl  his  father  who  then  was 
ill  in  the  faid  parilh  of  Allington,  and  wirh  whom  he  ftayed 
thirteen  >iveeks ;  at  the  expiration  of  which  time  he  returned, 
in  Gonfequence  of  a  warrant  having  been  obtained  agarhft- 
him  at  theinftance  of  his  mafter,  into  his  fervice  under  the 
original  contra£i,  and  continued  with  his  faid  mafter  until 
Sunday  evening,  three  days  before  the  expiration  of  the  year ; 
uhen  his  mailer  came  home  in  liquor,  abufed  the  pauper^ 
tiirew  him  down,  and  afterwards  turned  him  oui  of  doors.  The 
pauper  flept  at  his  father's  that  night  in  Allington,  and  the 
next  morning  his  matter  would  have  had  him  return  to  his 
fervice,  and  (lay  the  remainder  of  the  year;  but  the  pauper 
rtfufcd  going  into  his  matter's  fervice  again,  and  threatened' 
that,  unlefs  he  paid  him  the  whole  of  his  wages,  he  would 
complain  of  the  illulage  he  lud  received  to  a  magittrate. 
The  matter  then  agreed  to  pay  iiim  hit  full  year's  wages, 
deducing  for  the  thirteen  weeks  he  was  with  his  father  in 
his  illnefs,  which  the  pauper  took,  and  then  left  his  matter's 
fervice  contrary  to  the  exprefs  requeji  of  his  maficr. 

Two  Juftices  having  removed  the  faid  IVilliarn  Read  and 
his  family  out  of  the  parifhof  Allington,  the  Seflions  upon 
appeal  confirmed  the  order,  fubjed  to  tite  opinion  of  this 
Court. 

Lord  Kenyon,  Ch.  J.  The circumftanpc  ftated  inihc 
Cafe,  il.at  this  tranfaclion  happened  only  three  days  before 
tiie  tr\i\  ot  (he  year,  might  have  leJ  us  at  firtt  to  fuppofe  that 
there  was  fome  fraud  tntcnJcd  on  the  part  of  the  mattei  : 
but  nune  ib  ttatcd.  ii  has  been  laid,  and  righdy  fo,  that  an 
a^ual krw'icc  is  not  r.eccttary,  for  that  a  co.:Jlru^ive  fervice  is 
fufEcient:  but  the  queilion  here  is,  wheiher  we  can  fay  that 
there  was  a  conttrudive  fervice  for  the  whole  year ;  and  whe- 
ther the  relation  of  matter  and  fervant  ri^bfifted  during  that 
time  '  '/"the  abfcncc  be  for  a  reason jbU-  caufe,  it  is  imma- 
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terial  whether  that  abfence  be  at  the  beginning,  the  middle, 
or  the  end,  of  the  year.  And  it  has  been  argued  that  this 
vfM  an  abfence  for  a  reafonable  caufe^  on  account  of  the  ill 
treatment  of  the  matter.  But  here  there  was  no  animus  re- 
vertenii^  which  diftinguiflies  the  prefent  from  the  clafs  of 
Cafes  alluded  to  (/2.  v.  Grejbam  and  R.  v.  CAriJlchurch). 
When  the  fervant  was  ill-ufed,  though  he  could  not  have 
kft  the  (ervice  without  his  matter's  confent,  or  without  ap- 
plying  to  a  magittrate  to  be  difcharged  on  that  account,  yet 
the  matter  did  confent  to  the  fervant's  leaving  him,  and  both 
parties  agreed  to  put  an  end  to  the  contrad.  If  the  matter 
had  afterwards  complained  of  the  pauper's  not  ferving  bitA 
for  thofe  three  days,  the  latter  might  have  anfwered  by  faying 
that  the  contrad  was  diflblved.  And  if  its  being  abfolutely 
put  an  end  to  only  three  days  before  the  expiration  of  the 
year  will  not  defeat  the  fettlement,  what  line  can  be  drawn 
with  refped  to  the  time  of  the  fervice  which  is  neceflary  to 
give  a  fettlement?  if  one  day,  or  thieedays,  may  bedifpenfed 
with,  any  other  time  may  be  equally  fo.  In  fome  cafes  in- 
deed, where  it  has  been  equivocal  what  the  tranfa&ion  really 
was,  and  the  fervant  has  paUfed  and  conGdered  whether  he 
would  abfolutely  quit  the  fervice  or  not,  other  circumftances 
have  beeo  admitted  to  explain  the  abfence:  but  here  was 
no  fufpenfe,  no  locus  pmitentia ;  for  both  the  matter  and  the 
ferrant  agreed  to  put  an  end  to  the  fervice.  The  matter 
wiflied  to  turn  away  the  fervant,  though  unwarrantably ; 
and  though  the  latter  was  not  bound  by  fuch  ill  treatment, 
he  afterwards  confented  todittblve  the  cOntrad^ 

AsHHURST,  J.  If  there  be  any  interruption  in  the  fervice, 
however  fmall,  it  will  prevent  the  fervant  gaining  a  fettle- 
ment. And  though  ai:  abfence  does  not  neceflsirily  defeat  a 
fettlement,  yet,  to  prevent  that,  it  mutt  be  either  with  the 
matter's  confent,  or  be  fuch  as  the  law  will  warrant.  But 
this  was  neither;  for  both  the  mafter  and  fervant  agreed  to 
pat  an  end  to  the  fervice:  and  though  the  former  at  length 
coafented  to  give  the  latter  the  whole  wages,  that  was  not 
intended  to  operate  as  a  difpenfation  with  the  remainder 
qI  (he  fervice,  but  as  a  redemption  of  his  credit. 

Both  orders  confirmed. 


[      'Vol.  If,  D  10^^^ 
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ktt,  «&.  JfJbbitantt  of  CATfttRiisrGTO^N. 

The  S^ffionslTavingconfirrHcd  an  cfder  of  JufticSis,  "i^- 
fhbvrn^  W.  Brookes  frohi  Corbpton,  in  Suffex,  to  CatHc- 
rrngtdn,  in  ^ants,  a  Cafe  wks  refe^^ed  for  the  opinion  of 
Afe  Cdart. 

CASE. 

The  "paup^r  wtis  fettled  tn  Catberragton  before  Michael- 
liMs  1 7699  by  reftding  upon  a  freehold- eftate,  belonging 
to'his'wife.  He  was  alfcinritled  to  the  equity  of  redeiup- 
tibn  6f  n  freehbid-eftate  in  Comptoft,  confiftiogof  fever*! 
dwtllitig-houfes,  of  the  annual  value  of  13/.  $/.  which  had 
b^eti'hiDi^gaged  by  hrs  father  to  Elizabeth  Morey,  which 
IHbrigBg»e>i?a8  afterwards  ai%n^d  to  one  Ayles.  fn  MichiKU 
fnsis  Tei*m,  1 786,  Aytes  dielivercd  declarations  in  ejcStm^Pik 
tO*the|Xiuper  as  landlbrd,  and  to  the  feveral  tenants  inpof-^ 
feAion  of  the  eflate  in  Confipton ;  and  thereiipon'the  tenants 
iittomed  to  Ayles.  About  Michaelmas,  1789,  the  pauper 
aiked  perttiiflion  of -Mr.  Newhnd,  the  agent  atid  folicitbr  for 
Aylcfs,  to  inhabit  one  of  the  houfes,  part  of  the  mongagcd 
edat'e)  and  which  wa&  then  untenanted, /or /^f /tir/i^^ 
§tfrhdkingfome  repairr,  which  be  propored  to  do  upon  tile 
eftate  With  an  intention  to  fell  the  &me,  and  pay  thembrt^ 
gage^riiotfey*  In  cohfequefice  of  foch  perftiiffion  be  Went 
into  one  of  the  hbufes,  and  inhabited  thb  fame  for apwandl 
of  three  months,  when  he  was  removed  by  the  pfefifrntortler. 
ll^e  pauper  ttid  nor,'iluring  fuch  refidence,  do  any  thing 
towards  the  i^pairsof  any  of  the  houfes,  or  towards  a  fate 
of  the  eftate.  No  agreemeat  waismade  between  the  pauper 
and  Mr.  Newtatid  with  reiped  to  atiy  retit  to  be  paid  by  the 
pauper  for  fuch'houfe. 

Lord  Kei^Yok,  Ch.  J. — It  has  been  long  eftablifllcd 
that  an  equitable  title  is  fufficient  to  give  a  fettlem^nt.  But 
in  the  cafe  alluded  to  the  mortgagor  was  in  pofTeflion.  *Sc^ 
by  the  a3  for  regulating  votes  of  coimty  eledions,  either 
the  mortgagor  or  mortgagee  in  poflTedlon  may  vote.  But  in 
this  cafe  the  party  had  Tttiihcr  jus  in  re  or  ad  rem, 

Bui.LER,  J.— In  the  cafe  of  R.  v.  St.  Michael's  Bath  it 
was  faid  that  either  a  mortgagor  or  mortgagee  might  gain  a' 
fettlement  according  10  circnmftances;  one  of  thofecircum- 
ftances  is  pojj'ejpm:  and  upon  poffeffion  all  the  queftioni 
have  turned, 
JW  Curiam.  BoJh  orders  confirmed. 


TRiNirr  3}B&ii»  J}0'(%0i  III;  :g^ 

RtX  V.  Tie  InMitaritj  0/ J^iDDLETREkTHiDl;, 


Upon  an  ^tjiptil  :ihe  •  Sefltonsiamfinnecl  ah  oriitr  <ff  rtwb 
Jofitces,  removii^  John  BeliK  and  famUv  ifbom  (CUUtoii 
^--t  to f  Mdktraitbide  ih.Doifit. 


•C   -A    '6   5E- 


•For^«rob4r'thi«e7bir8,>whHe'the^ifpf7  lived  in  i]re;p«- 
f{({i<0FX}hiMmi2Hcrriiig,  be'nented  in  thatpari<h«d«tpyof 
♦hirty<ow»,^ft»niie .at'5/.  ra/.mnd  'Others  «t  sLfiircowr; 
with  Hteriy  CO  cat  iiirzf '  on  -Gmnge  .W«rren,  and  on  other 
paiffof  thcf  famirfor  (he  afe  of  the  deiry  oilty;«nd  a  ^errtn 
wtiltvAbbfCafor'his profit,  oalled^Qrshge  Warren,  wifhm 
AnaU tKHifeon  it  (o4seep  netsj  'hn  the  fameperifhi  of  the 
bnrnvtn,  BtioL^per<imman\  ^and  alfcfanorher  Fabbh-warrcn 
in'OieYieigilbourbood,  called  Hdworth-warren/ferthefinme 
forpdre,  til 'jfi^L per amnm,  Thecows^ere  rofeed  in  parti* 
eiifaur  grouiftb^at  particular 'fedfom  of  the  year,  -as  is  ofiial  m 
the  fettifig  of  tiairtes.  The  pauper  and  hisman  fometimes 
Sept  in  thehoufe  in  Gnmge  Warren.  Thepauper  had  tk> 
light  in  the  foildf  either  of  thefaid  \(Farfens»  except  that  df 
emeringftaponandkilling  rabbits  there;  thepvrfonsof  whoni 
he  rented  ihe  warrens  conftantly  depafturifi^  the  fame,  and 
fhNf  hing;^  fome  part  thereof. 

*Mrd*KE^NroK)  Ch.  J.— 'If  ^e  were  now  diliedtipon  for 

the  firft  time  to  make  a  decifion  on  the  (Vatute,  perhaps  'I 

'koiiM-haTe  feme  difficulty  on  the  fobje'd:    bu^  the  courts 

tens  put  a  liberal  conltrufiion  on  it.  'I  cann6t  quite  agree 

*Mi  the  deret'mination  of  R.  v.  I^ockefly  (Burroughs,-  ji  5 ;) 

^taife  ^fter  it  had  been  decided  in  fo  many  cafes  that  an  in- 

^^n^^Neal  faereditanicnt  would  give  afettlement,  I  (houid 

E*   We  thought   that  cafe  would   have  received  a  difFecent 

^Bltniuoatfon.    But  without  confidering  that  cafe,  I  think 

.     ^  ^  pauper  took  a  tenement  in  Chafdron  Herring  both 

|«  "7  vwinff  the  dairy  and  the  warren.    Lord  Coke  fays  that 

J^^tu^ra  is  a  tenement:  then  the  dairy  was  a  tenement. 

,^^^  Other  taking  was  alfo  fufficient ;  for  it  was»  if  I  may 

•  '^.ihe  ezpreffion,  a  pernancy  of  the  profits  of  the  Und  V^"] 

'  ,  D  2  x\^ 
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the  moutlis  of  the  rabbits.  A  free  warren  is  the  fubjefl  of  a 
family-fettlcmcnt ;  a  pracipe  will  lie  for  it ;  and  the  renting 
of  it  is  fpfficiein  to  give  a  fettlement.  If  this  cafe  had  been 
precifely  fimilar  to  that  of  R.  v.  Locker ly,  perhaps  I  (hould 
have  hefitated  before  I  agreed  to  overturn  that  decifion  ;  but 
as  this  is  diftinguilhabie  from  that  cafe  (though  the  diftinc- 
tion  19  nice);  I  think  that  the  pauper  gained  a  fettlennem  in 
Chaldron  Herring, 

AsHHUR8T»  J.— It  feems  difficult  to  reconcile  all  tfaccates 
on  this  fubje£t.  If  the  cafe  of  R.  v.  Lockerly  be  law»  I  do 
not  fee  how  this  pauper  can  have  gained  a  fettlement  in 
Chaldron  Herring;  but  as  there  are  authorities  both  ways,  I 
am  inclined  to  think  that  a  fettlement  was  gained  in  Chaldron 
Herring:  tl}c  criterion^  by  which' the  queftion  is  tobede- 
.cided>  being  the  ability  of  the  perfon  taking  the  tenen>ent. 
,  BU1.LER9  J. — ^In  all  doubtful  cafes  one  leading  ground  iSf 
the  ability  of  the  pauper  to  pay  the  i  ol.  per  annum.  But,  OA 
the  fads  here  dated,  I  think  this  perfon  rented  a  tenement 
within  the  conftruction  of  the  (latute  of  Charles.  I  cannot 
agree  wi(h  the  determination  of  K.  v.  Lockerly;  that  was 
confidcred^as  a  perfonal  contraS;  but  all  contra€ts  are^  in 
fome  refpe6t'',  perfonaf.  The  queftion  in  fuch  cafes  really 
ought  to  be  whether  or  not  it  be  a  contrad  to  receivc.pro- 
fits  out  of  land  ;  the  prefent  I  confider  as  fuch ;  and  fo  wi» 
that  in  K.  v.  Lockerly :  I  am  therefore  of  opinion,  that  tlie 
concUifion  drawn  in  that  cafe  was  wrong.  As  to  the  other 
point ;  I  do  not  confider  this  merely  as  a  privilege  to  kiU 
rabbits  when  the  pauper  could  find  them»  and  that  the  land- 
lord might  take  them  all  if  hecho/e  it;  but  the  warren  was 
to  be  kept  in  the  fame  (late  as  it  was  when  it  was  let ;  other- 
wife  the  contrad  between  the  landlord  and  the  tenant  would 
be  deSroyed.  In  that  refpeS  then  the  pauper  had  an  iotereft 
in  the  land.     Befides»  he  took  a  houfe  with  the  warren. 

Grose,  J. — It  is  impofTiblc  to  reconcile  all  the  cafes  on 
the  fubjeS;   and  I  do  not  underdand  the  ground  on  which  - 
that  of  R.  v.  Lockerly  was  decided.     In  thefe  cafes  I  thinks 
that  if  the  pauper  has  credit  to  rent  lol./vr  annumy  he  gainst^ 
fettlenKnt.    The  cafe  of  Kinver  v.  Stone  decides  the  prefeni — 

Bot  h  0!  ders  qualbed. 


Rsi 
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Rex  v.  Juftices  of  YoKKSHitit. 


In  an  ad  for  repairing  the  Road  from  Halifax  to  Sheffield^ 
1'7  Geo.  in.  c;  106  it  is  enaded^  that  the  Surveyors  of  the 
Highway  (hall  deliver  in  to  the  Truftees  of  the  faid  Turn-.  • 
pike  a  lift  of  the  inhabitants  liable  to  do  ftatute  duty ;  pro- 
vided always,  **  that  if  any  pcrfon  (hall  think  himfclf  aggriev- 
**  ed  by  any  thing  dooe  in  purfuance  of  this  zSt,  &c,  fuch 
"  perfon  may  appeal  tothe  juftices  of  the  peace  at  any  gene- 
**  ral  Qiiartef  Seflion  of  the  Peace,  to  be  holden  for  the 
*'  Weft  Riding  of  the  county  York,  within  fix  calendar  ■ 
^'  moBths  after  the  caufe  of  fuch  complaint  fliall  have  arif- 
^  en ;  fuch  appellant  firft  giving  ten  days  notice  at  leaft  in  . 
**  writing  of  his  intention  to  bring  fuch  appeal,  and  of  the 
*'  matter  thereof,  to  the  clerk  or  treafurer  of  the  refpedive : 
*'  truftees,  and  within  four  days  after  fuch  notice  entering 
**  ioto  a  recognizance  before  fome  juftice  of  the  peace  for 
'^  the  faid  Riding,  with  two  fufficient  fureties,  conditioned 
"  to  try  fuch  appeal,  apd  abide  the  order  of,  and  to  pay  fuch 
**  cofts  as  ihall  te  awarded  by,  the  juftices  at  fuch  quarter 
"  feifions;  and  the  faid  juftices  at  fuch  feflion,  upon  due  propf . 
•*  of  fuch  notice  being  given  as  aforefaid,  and  oiF  the  entering 
^*  into  fuch  recc^nixances,  ftiall  hear  and  finally  determine 
**  the  caufes  and  matters  of  fuch  appeal  in  a  funimary*  way» 
**  and  award  fuch  cofts  to  the  parties  appeal'uig  or  appealed 
^  igainft  as  they  the  faid  juftices  ftiall  think  proper ;  and 
^  the  determination  of  fuch  quarter  fcftion  (hall  be  final, 
"  binding,  and  conclufive  to  all  intents  and  purpofes." 

The  Surveyors,  having  been  conviSed  before  a  Juftice  for 
ootdeliveringiti  thelift  of  perfons  liable  to  ftatute-duty,  as 
^  the  ad  required,-  appealed  to  the  CJuarter  Scflions  againft 
tlieconvi&ion,  and  gave  the  proper  notice  of  appeal ;  but 
negiefied  entering  into  the  recognizance  to  try  the  fame 
rvfthinfiur  days  after  the  notice,  as  required  by  the  Statute  ; 
hit  did  it  on  the  i  xfh  day  after.  The  Juftices  in  Seflions, 
on  the  ground  that  the  recognizance  was  not  entered  into 
within  four  days  after  the  notice,  difmiflcd  the  appeal,  and 
^coDviSion  was  of  coiirfe  affirmed.  But  the  Appellants 
(t  being  fttll  within  fix  months  after  the  conviSion)  gave  a 
fccond  notice  of  appeal  to  the  enfuing;  fcflions,  and  euieted 
'^^\xtiM\krrccognizsincc.    Upon  this  appeal  the  Seffiou 
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refuied  to  proceed  on  the  ground  that  the  former  determi- 
nation was  conclufive. 

A  mandamus  was  now  applied  for,  to  compel  the  SefTions 
to  receive  the  apperi* 

Lord  Kenyon,  Ch.  J.— J  am  of  opinion,  that  themow- 
Jamui  ought  not  to  be  granted  ;  for  though  on  the  one  hand 
the  Lflgifliuiire  haveprovidfcd.thai  the  coQ^ifkiooiof  the  ma« 
gtflfaate  (faxlLnot  he  finalt  and  have  thectfore  girven  to  the 
party; convi^ed  a. power  of  appealing^  yen  on  the  other  hand 
11  cannot  be  fuppofcd.that  in  giving  him  fudi  power  thejF'^ 
menmr  va  enaUe  him  to  harraf&  bb  profecutors  and  heap  cofta 
upon  rhem,,  by  prcfersing  informal  appeiiU  wbichi  could  noft 
concitidc;  the  matter;  On  the.  contnacy,  L  am  of  opiaion 
tba^  afterthe  appeal«wa&  lodged^  and  adjudged  by-  the juftioe^ 
of  {kffvota  to:  be  informal,  rhey  vi^rcjun^i  officio,  and  could 
net  taisecogBi2iance  of  the  fecond  appeal.  The  (tat..  43  £fie. 
cap,  3.  gives  an  appeal  generally  from  anj;  &&  or  tax,,  or 
other  afit  dene  by  the  churcfa^ward^a,  &c.  Now  fuppofinp 
an  appeal  lodged  againtl  an  ^JSt  done  by  virtue  of  that  a3, 
which  isdhmiiicd  by  the  felTions  on  the  ground  of  informa- 
lity, and  the  original  ad  confirmed,,  was  it  ever  conceived 
tkntafecond  appeal  could  be  lodged  at  any  time  fubfequent, 
and  the  matter  be  again  brought  into  judicial  difcuflion  h  I 
am  clearly  of  opinion  that  it  could  not.  If  the  firft  appeal 
is  not  conclufive,  I  do  not  fee  wheie  the  line  is  to  be  drawn  ; 
ot  vthy  a  iecond  appeal  might  not  equally  He  lodged,  pro- 
vided^ it  came  within  the  fix  months,  although  the  feffiona 
had  difmifled  the  fird,  after  going  into  the  merits. 

As-RVunsT,  J.  The  Legiikture  thought  it  proper  to 
give  the-  party  corivi3ed  a  right  of  appeal ;  but  fome  confi«- 
deratioa  was  aJfo  due  .to  the  party  againft  whom  that  appeal 
was  to  be  made,  that  he  might  not  be  uhnecefTtrily  harrajled. 
The  appellant  has  no  caufe  of  complaint,  for  he  has  once 
prefeeated  his  appeal;  and  ir  was  his  duty  to  have  taken  eare 
tHat  it  was  br ought  forward  in  x  proper  form  ;  but  he  neg- 
led^d  to  do  fo,  in  confequence  of  which  the  profecuior  \m 
iAcurred  an  expence  which  he  has  not  been  reimburfad.  h 
never  could  have  been,  in  the  contempbtion  of  the  LegUl»» 
tuve  to  permit  the  party  convidaed  to  brmg  a  fecond  Sfpe^ 
OR-atccontof  his  oMm  negligence  in  the  manner  of  infiitoting 
the  fkft;  and  thereby  oblige  the  profccufcor  |0i  incufl  the 
trocble  and  expenee  of  a  fecond  litigation  before  the  fame 
trtbtinal.  There  m»ft  be  fbme  p^iod  wken  the  praceedingai 
Aoaid  be  clofed,  and  none  feems.  fo  pt opei  aa  •&  the  iidt 

But- 
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BuLLERy  J.  The  aft  r«yt  ''  that  if  any  perfon  fliall 
^  think  himrctf  Aggrieved  &c.  he  may  appeal  to  ihe  juftices 
^  at  any  general- qiiarter  feffioos  Arc.  within  fix  months," 
that  certainly  onty^  gives  a  right  of  appealing  once:  and  the 
parties  here»  having  had  one  appeal,  are  bound  by  that.  If  the 
queftiOD  had  reiled  folely  on  the  notice  of  appeal  for  the  firft 
feffiona  which  happened,  and  nothing  furthrr  had  been  done, 
Ifliould  not  have  thought  the  parties  bound  by  it ;  fo*  the 
t8t  gives  the  power  of  appealing  within  a  cf  rtatn  time  with 
thefb  two  requifites,  that  the  appelhint  muft  give  ten  days 
notice,  ^c,  and  within  four  (hys  after  enter  into  a  recogni- 
Tance  to  try  hiaappea^K  When  the  party  therefore  found  out 
his  miftake,  be  might  have  ftopped  there;  but  he  perfifted  in 
going  on  with  his.  appeal,  and  brought  it  before  the  court, 
imd  took  their  judgm^t  upon  it.  The  appeHapt  jurifdic- 
tion  was  therefore  fully  exercifed:  and  though  it  was  ori- 
ginally in  the  option  of  the  parties  wbethier  they  wovld  ap- 
peal to  the  firft  or  fecpnd  feffions  which  took  place  within 
the  fix  months,  yet,  having  made  their  elefiion' to  appeal  to 
Ihe  firft,  they  muft  abide  by  the  judgnieot  there  given, 

Qros.e,  J.  of  the  fj^me  opin'^on. 


RutediA^harse^^ 
Flarty  v.  Odlum. 


The  Defendant  was  an  infolvent  Debtor,  and,  in  order  for 
his  Difcharge  under  the  Lord's  Ad,  it  was  requifite  he  fliould 
deliver  in  a  fchedule  of  his  efFe£ls.  The  queftion  was.  Whe- 
ther his  half  pay  as  a  Lieutenant  of  foot  ihould  be  included? 
Lord  Kenyon,  Ch.  J.     I  am  clearly  of  opinion  that 
this  half-pay  could  not  be  legally  aiTigned  by  the  defendant, 
and  confequently  that  the  credi:ors  are  not  entitled   to  an 
afignroent  of  it  for  their  benefits.     ]  moluments  of  this  fort 
are  granted  for  the  dignity  of  the  State,  and  for  the  decent 
fiipport  of  thofe  perfons  who  are  eng  ged  in  the  fervice  of  it. 
.  •  It  wooid  therefore  be  highly  impolitic  to  permit  them  to  be 
:  afligntd;  for  perfons,  who  arc  liable  to  be  called  out  in  the 
.-^tftrvice  of  their  country,  ought  not  to  be  taken  From  a  (late 
'  p  •tf.DOverty.     Befides,  an  officer  has  no  certain  intereft  in  his 
'iw.  MrP^y  i  f^^  ^^^  ^^"S  ^^J  ^^  '"y  timeftrike  him  oiF  the  lift. 
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Indeed  aiCgnments  of  half-pay  have  been  frequently  made  rn 
hSt,  jl;>gt,they  cannot  be  fupported  in  law.  It  might  as  well 
be  contended  that  the  iajaries  of  the  Judges,  which  are 
granted  to  fupport  the  dignity  of  the  State  and  the  admini- 
firation  of  juftic^,  may  be  afligned. 

AsHHURsTj,  J.*^ — All  voluntary  donations  of  the  crown 
are  for  the  honoi^r  and  fervice  pf  the  State.  This  feems 
from  the  cafes  mentioned  to  have  been  ^^jt^j  ^i/^/o ;  but  on 
confidering  the  conjfequences  of  this  application,  it  feems 
more  proper  that  half  pay  fliould  not  be  affigned. 

Bu  LLER,  J.-*What  the  duty  pf  the  lifeguardfmen  men- 
tioned at  the  bar  was  originally,  we  do  not  know;  but  for 
fome  time  pad  thefe  places  have  been  held  regular-objefis 
of  fale;  and  if  an  office  may  be  fold  by  the  party  himfelf,  it 
is  aflignable  for  the  benefit  of  ^is  creditors.  But  that  is  very 
different  from  the  prefent  cafe;  for  I  know  of  no  authority 
by  which  an  officer  may  fell  his  half  pay;  and  on  principles 
of  policy  be  ought  not  to  be  permitted  to  do  it.  If  the  ^ef- 
tion  bad  been  whether  or  not  the  pay  which  w^sa^ualfy  due 
might  be  afllgned,  I  fhould  have  thought  it,  like  any  other 
exiftingdebty  aflignable;  but  that  does  not  extend  to  future 
accruing  payments. 

(jrRosE,  J.-— The  future  half-pay  could  not  have  been 
fold  by  the  defendant  himfelf;  and  therefore  his  creditors 
cannot  compel  him  to  affign  it  for  their  benefit. 


The  prifoner  was  difchargcd. 
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/^6»\Canterbury^  City, 
George  Gipps,  efq.  Sir  John  Honywood,  barL 

47.  Cardiff  Town. 
Hon.  John  Stuart. 

48.  Cardiganjbire. 
Eart  of  Liftiifne. 

*    .49<^  Catdrgan  Town* 
John  Campbell,  efq. 
I  $O.CarliJleCity. 

jfohn  Clarke  Satterthwaite,  efq.  -—  126 

Edward  Knubley^  efq.  -*«>  126 

^^-^^Curwen^  ffq.  ..  .      •—  —  394. 

'-^-^BraJyU,  ffy.  —  —  39^ 

^i.CarmarlkenJbire. 
H<Mi.  George  Tsdbot  Rice. 

5a.  CarmarihcnTown. 
'jQhn  Ce^rgt  Phillips,  cfq»  :  ■       '  ^     :   ' 
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S3-  Cdrnarvdnflfirr. 
•R;  WiUUms,  cfq. 

54.  Carnarvon  Town. 
Lord  Paget. 

55.  CaJlIe-Ri/mg,  Norfolk. 
Charles  Boone,  cfq.        Henry  Drummondj  jun.  efq. 

56.  Chejbire. 
John  Crewe,  efq.  Sir  R.  Salufbury,  Cotton,  bart.*  • 

^^.CheJter'Cify. 
T.  Grofvenor,  efq.  Vifcount  Belgrave,  "  '' 

58.  Chichejier  Gty. 
Thomas  Steele,  efq.  George  White  Thomas,  efq.- 

59  OufpetAam^  Wilts. 
James  Da wkins,  efq.  G.  Fludyet*,  efq. 

60.  Chrijbchurch^  Hampjbire. 
Hans  Sloane,  efq.  George  Rofe,  efq. 

61.  CirenceJUrf  Gloucejlerjbire. 
Lord  Apfley,  Richard  Mafter,  efq. 

62.  CUtheroe,  Lancajbire. 

Sir  John  Aubrey,  bart^        Peon  Alheton  Curzon,  efq. 

63.  Cochermouthf  Cumberland, 

John  Anftruther,  efq.  John  Bayncs  Garfortb,  cfq. 

64.  Qolchefiefy  EJfexi 

•Robert  Thornton,  cfq.               —               —  822 

George  Jackfon,  cfq.  — •  7p6 

IG^srg^  fiemeyy  Efq.  —  —  654 

65.  Corff'  Cajile^  Dorfetjbire. 
John  Boad,- Jan.  efq.  Henry  Bankcs,  efq. 

66.  Corniv all  County. 
Sir  Wiiliam  Lemon,  bart.  FraiKisGregor,  *iU\ 

67.  Coventry,  IVarivickjhlrc, 
Lof4Bardly,  .      —  ~  i^^*- 

John  W.lmot,  efq.  — •  —  i393 

mU>  irUb,  Bird,  efq.  —  —  W^Ci 
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Thomas  Eftcourt,  efq.  -^  ^^  244 

John  Walker  Heneagey -efci.  .  — ^  194 

Ssmuei  Petre^efq.  —  —  IH 

<<$9.  Cumierland. 

Sir  HeoKy  Fietcher»  hart.         Hump.  Sctihouf^,  tff^. 

70.  Dartmou^f  t>€V(mjbire. 

Edmund  JBafitid^  efq.  Rr.  Hon.  J.  C.  ViUiefSi 

Robert  Watktn  ^ynne,  -efi]. 

Rldterd  Mydtfeltoib  riq. 

Lord  G.  Cav8Ddi(b,     *    Edi^ard  Milier  Mandy^  (^(4. 

Lord  G.  A.  fi/Cs^vcndfft,  Edward  Coke^  ^fq. 

75.  De'Oizef,  Wilijbire. 
Rt.  Hon.  Henry  Addington,  Jo(hua  Smith,  efc}. 

76.  *Devonpire. 

J.  Rblle,  eiTq-  John'Pollcxfeh'Battafd,  ^fq. 

77.  borfefjiure. 

WilHam M OTMn  rPitt^  ofq.         Francis  j^nSnywAe,  efq. 

78.  T3mUfittCf  ^Btfrfttfiire. 

^H0n.  George-Darner,               -—      '         '-**  ficTj 

'^Francis  Fane,  -Efq.                 — -                 -«  1:62 

iHttfi.  Cropky  Ajhley^                 —                   **  .tp 

;79.^i!>#9rr,  £nf/. 

John  TrevartnioB,  ^eiq.  -i—  ***  .S5<^ 

Charles  Pybus,  efq.  --*  -i—  701 

yohnHenmker,  efy,  -^  —  5q^ 

80.  Downton^"WiltJbire\ 
Hon.  Bartholomew  Bouverle,         Sir  WiHiam  Scott,  kof. 

Si,  Droitwici,  Worcejlerjbire.     . 
UoB.  Andrew  Foley,  Edward  Winni^on,  f(q. 

82.  Dun- 
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}o(hoa  VtM^y  tfq.  %arn.  Barne^  lllil. 

R.  Bur4»i  fefi}*  R.  -MEilbanke,  efli. 

John  Tempcft,  efq.        William  Henry  Lambtoaf  efq.    , 

85.  Ea/l  Looe,  Cornwall 
Hob.  WiUiam  Wcdcy^dfe,  Robert  Wood,  cfq. 

Sr  Charles  Davers,  ttaft  *  iLbrt  Charles  Fit^^roy, 

87.  kpx  founfy. 
Thomas  BurneyBramfion,  efq.  jfbhn  BuUockt  efq^ 

if 8.  Everjbam,  W^TF^i^^fiire. 

SrJobnRufljOBt,  b5art.  —  —  4T« 

Thonfts'lnhompfon,  cfq,  —  —  407 

^^SulUvatif     (  —  ^  374 

S^.&leter  City. 

James Buller,  eiq.              ^—          "  •—  |io6 

John  Bering,  e(q. .       .   .     —  .    .—  5^^ 

Sir  Charles  BampfyUe,  hart.  —  550 

90.  Eye,  Suffolk.    .     , 
Richard  Burton  Phillipfoo,  efq.        Hon.  Wm.  Cornwallis. 

gi.  Flint Jbhre* 
^  Roger -Moftyn,  bart. 

92  FlintlTo^am. 

p  witkin  WiUiaras,  c(q. 

93.  Fowey,  ConhvalL 
By  one  Indenture. 

I  Shiildham,  ^^^^  — *  77 

»»t  Ralph  Payric,  .—  --.  ^ 

^Itp  Rajhieigk,  f^.  — *•  ^—  69 

5^  another  Indenture. 

Nip  Rail  J  lag  h,  C^.    «             *i,  —  75 

nfcoynt  Vallerort                  —         .  —  T^ 

'^^SkJdAam,                    —  —  18 

«  9  V  ^«^* 
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•  §ti.'Gattorh  Surrey. 
John  Ncfcitt,  «fq.  .  .    William  Currie,  efq^ 

95.  St.  Germainf^  ComwalL 
Marquis  of  Loroe»>  .  Hob;  Ed  w.  James  Eliot. 

gS.*  GkMarganJbire^ 
Thomas  iVyndham,  cfq. 

g^.GbucefterJbire.  ^ 
Hon.  Geo.  Cranfield  Berkeley,        Thomas  Mafier^  efq* 

gS.  Gleucefter  Gty. 
John  Webb,  cfq,  John  Pitt,  cfq. 

99.  Grampound,  Cornwall,  ,  , 
Thomas  Wallace  efq.             Jeremiah  Crutchley,  efq. 

100.  Grantham,  Lincohjbire. 
Francis  Cockayne  Cuft,  efq.  Geo:  Sutton,  efq. 

lOi*  Great  Grimjhy,  Lincoln/hire^ 
John  Harrifon,  efq.   .  Dudley  North,  efq. 

F02.  Eajl  Grimfieadf  Sujfex. 
Nathaniel  Dance,  efq.  William  Nelbit,  cfq. 

1 03.  Guildford^  Surrey, 
Hon.  Thomas  Onflow,  George  Sumner,  efq. 

104.  Hampjbire, 

Sir  William  Heathcote,  bart.  —  201 3 

William  Chute,  efq.                    —  .— •  .  iSpJ 

Lord  John  Rujfel^                —  —  129C 

J.C.GervoiJe^efq,                    —  —  1 232 

I  o^r  Harwich,  EJfex. 

John  Robinfon,  efq.  Rt.  Hon.  Tho.  Orde. 

106.  Hajlemere,  Surrey. 
Rt.  Hon.  W.  Gerard  Hamilton,         James  Lowthcr,  cfq. 

lOJ.  Hajlingf,  Sujfex. 
Jn.  Stanley,  cfq.     Rt.  Hon.  fir  R.  P.  Arden,  Maft.  of  Rolls. 

108.  HaverfordlVeJl,  Pembrekejbire. 
■  Lord  Kenfington. 

,!     109.  ijf 
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X09».  Helftm^  Cornwall. 

By  one  Jndentun* 

Sir  Gilbert  Etlioc^  barl.  Stephen  LufliingtOD^  efq. 

0y  amihtr  Indinture^ 
Jama  Bland  Burgas,  elV}.  Charles  Abbots  efq* 

IfXO.  Herefardjbire..  "  •  .' ■ ' 

Rt.  Hon.  TbooEUs  HMey,        Sic.  Geo.  Cornwall  bait. 

III.  Hefi4fo^d,Ciiy.    '  •  I  . 

|oiBi  Scudamore,  efq.  '  Jafltm  Widwj^a^  efq. 

_  .        1,1  z.  HertfsrJJbfn. 

William  Plainer,  efq.  —  —         1827 

Williain  Baker,  efq.     '        —  •   '  -^  1298 

113.  HertjtmJi^owru 

John  Cdvcrt,  efq.    .  -r-  —  3x9 

Nattaniel  Dimfdalc^.efq.  —  —  29X 

***«»  jBoLr,  efq^  .         —  ~        .  259 

Li«I  D»ii«U»  €lq.  Bcilby  Thoinfon,  efq. 

U5.  Heytejbyry,  Wihs. 
William  Pierce  A(he  A'Court,  efq.        Lord  Auckland. 

116.  Hicham  Eerrerr^  Northamptonjbin. 
^ifcoant  Duncannon. 

117.  HindmUf  Wilts. 

I  William  Bcckford,  efq.  *     James  Adams,  efq. 

;  fi^.  HanitMf.  DevQnJbirn 

r**Hof.  Sir  Geo.  Yongt,  barr.     •    Geo.  Tcmpler,  efq. 
i*  119.  Horfiam^  Stfjfex. 

Pn^Oihy  Shelly,  efq.  '  —  —  2$ 

^Hfen  Bradd>1,  efq.  —  •-.  24 

^^«/  mUmm  Garden,  —  —  SO 

^L  xao*  Hmtingdonjbifi. 

^frrl  LiJlo^,  Vifcount  Hincbiqbroke. 
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121.  Huntingdon  Town* 

Joh^  WiUett  Pny.ne>  cfq!        Hon.  John  0«o.  Montagu-  .. 

122.  Hytie,  Kent. 
Sir  Charles  Faraaby  RaddifiFc,  bart.     Wm.  Evelyn,  cfqr 

123.  IlcheJler,.S$merJetJbtir€. 
John  Harcourt,  cfq,  -    SaAiiiel  Long,  cfq. 

124.  Ipjwich^  Suffolk:  ' 

Sir  John  Hadlcy  DoyIcy,-bart.  i    '    —  32  J 

Charles  Alexander  Cricked,  cfq,  —  31a 

William  Middkton,  efj.         —  —              —  ^99" 

Major  Rochford,              —  --l         —  243 

'  :  : :  .— 125.  St.  Ives,  Cornwall. 

WilKam  Pracd,  efq-       -         William  Millsy .  efq. 

126.  Kent.       * 

Sif  Ed  ward  Knatchbull,  bart.  —  —        4196 

Filrtier  Honywood,  efq.  "—-*-         —         2957 
Hon.  Charles  Mdrfiam,  —  —  —         2693 

127.  Kings's  Lywty  Norfolk. 

Hon.  Horatio  Walpole,         Sir  Martin  Browiiie  Folkes. 

128.  Kingflm  upon  Hull,  Norfolk. 
Saniuel  Thornton,  efq. 

129.  Knarejborough,   Torkfbire. 
Vifcount  Duncannon>  James  Hare,  efq. 

13b.  Lancajhire. 
Thomas  Stanley,  efq.    •  ;  \  John  Blackbume,  efq. 

-     Xjt.  Lancajler  Towx.  * 

Sir  George  Warren,  ;K.  B.  _        — .-      —  1015 

John  Dent,  efq.  -      _,'       —        —  loi^  " 

titchard  Perm,  efq.        — ^  ^  —  —  45^ 

132.  Lattnceflon,  Cornwall.  j   •    ' 
Hon.  John  ftodncyi"               Sir  Henry  CKnton. 

133.  Leict^erjhirel  ^    .  . 

Sir  Thomas  Cave,  bart.  William  Pocblof  <e(S}. 
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.134.  Leicejler  Town. 

Thomas  Boothby  Parkyns^  efq.             -—        •—-  986 

Simucl  Smith,  cfq.             —             — .         *—  803 

N.B.HaOead,  efj.            —          —          —  551 

135.  Leominfter,  Herefirdjbiri. 

John  Homer,  efq.            —            —            —  303 

John  Sawyer,  efq.             —             — .             ^-^  247 

Richard  Beckford,  efy.              ^^               ^^  235 

136.  Lefieard,  CormvalL 
Hon.  Edward  James  Elioc,  Hon,  John  Eliot, 

137.  Lejlwitiiel,  Cornwall. 

Wcoimt  Valietort,                Reginald  Pole  Carei^>  efq. 

138.  Lewes,  Suffex. 

Hon.  Henry  Pelharo,            —        —            *—  154 

Thomas  Kemp,  efq.             .    —                 ^—  149 

Mr.SheUey,  jm.            —            .—              —  88 

139.  Uncokjbire. 

juries  Anderfon  Pelham,  efq.      Sir  John  Thorold^  barU 

140.  Lincoln  City. 

John  Pent  on  Cawthorne,  efq.          —          ^-*  632 

Hon.  Robert  Hobart,             —         —          —  600 

^*  Myor  Rawden,             —             •—          -—  ^.go 

141.  Litchfield  City. 

'fhomas  Gilbert,  efq.'  Thomas  Anfon,  efq. 

142.  Liverpool,  Lancajhire. 

^niftre  Tarlcton,  efq.           —         —         —  1257 

Barnljer  Gafcoyre,  efq.             —        ^-^         -^  889 

^^dpeniryn^              —          —          —          —  7^9 

143.  LovDon. 

William  Curtis,  efq.             —         ^         — .  4346 

Br^k  Watfon,  efq.             —         —         ^  4101 

S'f  Waikin  Lewes,  knt.         —        —    .    —  3747 

J^hnSawbridic,  efq.              .^          —          —  3586 

^'^t^anitl  Newnham^  efq.          —          —         *-  2-670 

^UlimPidtU.efq.         ■     ^          —          —  1 06s 

E  2  •  v^\  \9»^ 
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144.  LuSw,  Sknfpjhire. 
.  L^d  Qri^         .       Richv4  Payft«  Knight,  cf 

145.  Luggerjbtil,  Wibjbire. 
George  Aug.  SeWvyo,  c%       Hop.  Will.  Aftietor 

146*  Lyme  Regix,  Dorfefjbire. 
Hon.  Henry  Fane,-  Hon.  Thomas  Fan 

•  "  *"  '    147.  LymngfM,  Hants ^ 

Harry  Burrard,  -cftj.  Iferry  Burrard,  el 

X48.  Masdflme,  Ktnf. 
Clement  Taylor,  .«A|»  m^        -^  .      — 

Mat^h^yjr  Bl^xba^>  efq.  —        —        — 

Mr.'Pitrler:  — .  •      — ^        —         — 

149.  Malienj  BfffK. 
Jofeph  HoMcn  Strutt,  efq.        Charles  Callh  We 

1 50.  Malmeflntry^  Wiltt. 

Paul  Beofield,  efq.  Benj.  Bond  Hopkin; 

151.  Maltoftf' Tbrijbjre, 

Rt.  Hon,  Edmund  Burke,  William  We 

152.  MdrBhrou^i  Wiltf. 
Earl  of  Courtowo,  Hon.  Thomas  Bruc 

T53.  MarJ^Wi  Backs. 
Thomas  WilKams,  efq.  William  Lee  Ant 

154.  Si,  Maws,  Cornwall, 

Sir  Winiam  Young,  bart.  John  Graves  Sir 

155.  St.  Mickiel,  Cormvall. 
pavidHpweU,  efq.  Chriftopher  Hawkii 

156.  Merionethfiire, 
Evan  Lloyd  Vaughan,  efq, 

157.  Midhurjl,  SuJJex. 

Hon.  Percy  Ch.  Wyndham,.      Hon.  Ch,  Wm.  \ 

158.  Middlrfix, 
William  Marawaring,  efq.  George  Byoj 

159.  Mrlbourne-Porff  Sotnerfetfiire. 
Lprd  Mun?aficr,  William  Coles  Medlyce 

\^ 
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i6o.  Mimhitd^  Smerfitfiire. 
John  Fowncs  Lutterel^  efq.  VifcowK  Patklf • 

f6i.  Mfnmmahfhire. 
John  Morgan,  ^,  James  Rodke»  e%. 

161.  Mwmufh  TVttfs. 
Mifquis  «f  Worcrilcr. 

163.  MmtgMuryJbire, 
Waiitm  Moftyn  Oivcn,  cfi|. 

i6^»  Montgomery  T9iun^ 
Vfaitlhed  Keene,  efif. 

165.  Morpeth,  NorthttnAefkmd. 

5tf  jimcs  Erikinc  St.  Clair,  Francis  Gregg,  «fi|, 

166.  Jfewarkf  Nottingheunjhire. 
^•Cfofcic,  efq.          -^         —        —         —  ^^q| 
Job  Sutton,  efq.          —         -p-         _.         — .  386 
WilSmPaxt9n%  efy.            -^         —          —  291 

167.  N^wcajile  under  fjncy  Staffirdjhire, 

Hon.  John  Lcvefon  Gower.  —  —  383 

Sir  Archibald  MacdonaU,  knt.         —         —  309 

^f«mat  Fletcher^  tfq.  j^         -^         - —  281 

f^^^ment  Kyrmerjleyf  efq,        —         —         —  254 

168.  NewcaftU  upon  Tynt,  Nortkumberlani. 
V^  Matthew  White  Ridley,  bart.      Charles  Braiidliog,  efif. 

l(nj.  Newporty  Cornwall, 
pfSfcoimt  Fiddifjg,  Charles  Rainsford,  cfiij.      " 

17Q.  tfeivport,  Hants, 
out  Falmerfton,  Vifcount  Melbourne. 

I  7  i .  Newton,  Lancajhire. 
as  Peter  Leigh,  c<q.  Thomas  Brooke,  efq. 

1 74.  NewtoUf  Hant$:       •  '  • 
^^  BarriiTgton,  €!q,         Rt.  Hon.  Sir  Rd.  Worflej,  bart. 

173.  Norfolk.  '•*  ^  '••*•'     *  *"  ' 
p'  J^jJin  Wodtbonfe,  bart.      Thomas  William  CoVti  t.^. 
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174.  Northallertimf  Torkjbire. 
Henry  Pcirfc,  cftj.  Edward  LafcelicSi  cfq. 

175.  Uorthamptonjbire* 
Thomas  Powys,  efq.  Francis  Dickens,  efq. 

1 76.  Northampton  Tewn. 

Lord  Connpton,         —        —        — .        -*-         82a 
Hon.  Edward  Bouveric,  .  — .        _        —         599 

Colonel  Marmcrs,       '—         —         —         — -  265 

177.  Nortkumbertand. 
Sir  William  MiddletdTj,  bart.  Charles  Grey,  cfq. 

178.  Norwich  City. 

Hon.  Henry  Hobarf,,            —         -—  —            1492 

Kt.  Hon.  William  Windham,            —  —          1371 

Sir  T^homas  Bevor,  bart,             —  —                 656 

179.  Nottingham/hire.  ' 

Lord  Edward  Benttnck,  Charles  Pierrepont,  efq. 

1 80.  Nottingham  Town. 

Robert  Smith,  cfq.  —  —  443 

Daniel  Parker  Coke,  efq.  —  —  415 

Captain  Johnfon,  —  *—  —         23? 

181.  Odkhampton^  Devonjbire. 

Returned  by  the  Mayor. 

Col.  St.  Lcgcr,  —  —  —  pg 

Robert  Ladbroke,  efq.  —        -^        ..  j^g 

By  the  Portreve. 

John  Townfon,  cfq.  —  —  loa 

John  William  Anderfon,  cfq.  —        —  loi 

.182.  Orford,  Suffolk. 

Vifcount  Beauchamp,         Hon.  Wm.  Seymour  Conwjgr. 

183  Oxfordjhire. 
Vifcount  Wenman,  Marquis  of  Blandford. 

184.  Oxford  City. 
Hon.  Peregrine  Bertie,  Francis  Burton,  efq. 

185.  OxfordUmvirJky.  ' '       ;    /  ?  .r 
Sir  Willigm  Dolbcn,  bart.  Fronds  Page,  clq. 
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1 86.  PrnMufifire. 
Led  MiUbrd. 

187.  PmhroieTown. 
tlogb  Barlow^  cfq.  ... 

i88.  Ptmyn,  Cornwall.  . 
Sir  Francis  Bafiet,  bart.  R,.  Glover,  cfq. 

189.  Peterlorougi  City. 
Richard  Benyon,  cfq.  Hon.  L.  Darner. 

190.  Peterifield,  Hants. 
William  Jdiffe,  cfq.  Lord  North. 

191.  Plymouth^  Devrnifblre. 

lAtn  Gardner,  cfq.  —  —         —  qiia 

Sir  Fredericlc  Lremaa  Rogers,  bart«  — -  80 

jfoin  Macbride,  efq.         —  —  —  78 

192.  Plympton^  Devonjbire. 

Barl  of  Carhampcon,  Philip  Mctcalf,  efq. 

193.  Pontrefra^,  Tori/hire. 

3ohn  Smyth,  efq.  Wilh'am  Sotheron,  jun.  cfq. 

■194.  Poole,  Dorfetjbire. 

Benjamin  Lifter,  efq.  —  —  50 

Bon.  Charles  Stuart,  _  i—  ^j^ 

JUitAaei  Angeh  Taylor,  efq.  —      —  48 

^Captain  King/mill,  — ,  — .  —  ^j 

195.  PortfmoUth,  HanU. 
Sir  Harry  Featherftonhaugh,  -bart.         Hon.  Tho.  Erlkine. 
1-96.  Prejlon,  Lana^ire^ 
Sir  Henry  Houghton,  hart.  R^t.  Hon.  Jn.  Burgoyne. 

197.  ^eenfiorough,  Kent. 
Sibbs  Crawford,  efq.      lj^'    Richard  Hopkins,  cR[. 

198.  Radnor  County. 
rbomas  Johnes,  cfq. 

199.  New  Radnor. 
iDtrid  Murray,  cfij;      —  —         —  609 

fiwiird  L^wis^  efq^    ^     —         — ^  —  jij 

aoo.  Read- 
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200.  fieinb'ngf  BeH^Jbire. 

Francis  Anncflcy,  cfq.  —         —       .  —  394 

Richard  AWwonh  Neville,  cfq.  -^  —         315 

Lord  Barrymcref  —  —  —  20  J 

201.  Eajf  Rflford,  Notts. 

Earl  of  Lincoln^  Sir  John  Injglcbjr,  bart. 

202.  JticAmorulf  Torkjbite. 

Earl  of  Inchiquin,  Lawrence  Dundas,  efq. 

203.  Rippon^  Torkjbire. 

William  Laurence,  efq.      Sir  George  Allanrpn  Wirni,  btrtp 

204.  RocTuJlery  Kint. 

George  Beft,  efq.  —  —  —  ^$> 

Sir  Richard 3kkerton,  bart.  —  — -'  32a 

"Marquifs  of  Tiichfield,  —  —  14.3 

205.  New  Romney^  Kerf, 

Richard  Jofepb  Sulivan,  efq.  Sir  Elijah  Inapey,  knt. 

206.  Rutkmdjbire, 

Gerard  Npel  Edwards,  efq.  John  Heathcote,  efq. 

207.  Ryff  Sitjfex. 

Charles  Long,  efq.  Hon.  Robert  Banks  Jenkinfon. 

208.  Ryega*ey  Surrey. 
Hon.  John  Somers  Cocks,         Jofcph  Sydney  Yorke,  «fq. 

209.  Salop,  Shropjbire, 

Sir  Richard  Hill,  bart.  John  Kynaflon,  cfq. 

210.  Saltajh,  Cornwall.  ■   »u 
Edward  Bcarcrofr,  efq.                 Vifcount  Garlies. 

211.  Sandwich,  Kent, 

Philip  Stevens,  efq.  —  -*-  —  374 

Sir  Horace  Mann,  bart.  ^j^      '•'.     — •  391 

Vifcount  Parker  J  —  .—  —  290 

212.  New  Sarum,  Wilts. 

M 

Willia;n  Hqffey,  efq.  Hon.  Win.  Hen.  Bouverie; 

213.  OldSamm,  Wilts.  "^  ^v  ' 
George  Hardinge,  cfq.                John  Sullivan,  dq.  ^ 


•a  1 4.  Scarhrougi,  TtnrkJWrt. 

birl  of  Tjrrconnel,  Hon.  Hcnrjr  Phippt. 

.21 5«  Seafird,  Sufex. 

Jehn  Sargent,  jun.  cfq.           -  —  —  91 

Richard  Paul  Joddrell,  cfq.             —  —  90 

Sir  Godfrey  Webfter^  hart.               —  -^  48 

J^Ttaietm^  efq.  '            —              •-*  —  48 

jAiGay^  pm.efq.  —            —  —  ag 

7,i6.JJirftffiwry^  Dogfitjbire. 
Charia  Doncombe,  jaiu  eiq.      ,  Willium  Grant,  efq. 

217.  Shorebtmt  Suffix. 
Sr  Harry  Gorin^^  bart,  —      — •     ^        37^ 

J^h^'Albridge,  ef^.         —  -^         -^         j^^ 

Sir  Cecil  Bffiop,  bart.  —  —         —  320 

218.  Sbrewfiury. 
"William  Pukeney,  dq.  Johq.H^^  cfii. 

219.  SomerjHjbite. 
Sir  John  Trcyelytn,  bwt        Edirard  Phelips,  jun.  c(q. 

220.  SoutiampimTovms 
James  Amyatt,  dq.               ~               ^—  411 
Henry  Martin^  cfq.            —        —            — .  289 
0.  H,  Dawkhff  efq.                 —._..—  jgj 

221.  S'^r^RfflTJ^  B^oi^k. 
Benry  Tbornten^  e(i|.  Paiil  Le  Mc^ttrier,  ctq. 

022.  SiaffhrifUre. 

hd  Gower^ '  Sir  Edwaid  Litrletoti,  bftrt. 

223.  Stafford  Tcwn. 

n,  Edward  Monckton^               r—  —  ^64 

Itkliard  Brinfley  Sheridan,  efq.             *—         —  264 

9f9rg£  ShpfTf  rjf^         —    .     — ^         -.         —  182 

I-  B.  H^ktfis,  ffq.            _          .^  -I-  145 

m^.  5/mfirJ;  Umohjbire. 

Gcarge  Howard,  fSi.  B.  Earl  of  Caryifbrt. 

225.  Sifyningf  Sujfex. 

^Jiioea  Mftl^titi  LJoyd,  cfq,  Henry  How^tA,  tS\- 
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2a6.  Stockbridge^  Hampjbire. 

John  Ca(or»  cfq.  — -  —  —  ?8 

John  Scott,  cfq.  -7  —  —  78 

Jof.  F.  Barhamy  efq.  —  _  —  23 

X^eorge  Porter,  €jq.  _  _  —  23 

227.  Sudbury,  Suffolk. 

J,  C.  Crcfpigny,  cfq.        —  ~  —  385 

J.  C.  Hippifley,  cfq.  —  —  —  371 

tViUiam  Smith,  (/^.        —•         —         —         —  35^ 

7.  Pardoe,  efy.  _        —  —  —  3:32 

228.  Suffolk. 

Sir.  T.  C.  Bunbury,  bait.  —  —  3065 

Sir  John  Rous,  bart.       .       •—  •—  ^7S5 

Sir  Gerard  Fanneck,.  bart.  — ^  —  0047 

229.  Surrey. 

Right  Hon.  Lord  William  RuQcl,  —  1842 

Hon.  William  CloflQI^nt  Finch,  —  — •         1373 

Sir^Jofeph  Matubey,  bart.      •    •—  —  ^^34 

230.  Suffex. 

Rt.  Hon.  Thomas  Pclham,  Charles  Lenox,  cfq. 

231.  Tamworthj  Staffordjbire, 
John  Courtcnay,  cfij.  Robert  Pcclj  cfq. 

23  a.  Tavifiock,  Devonjbire. 
Rt.  Hon.  Richard  Fitzpatrick,       Hon.  Charles  Wyndhani* 

233*  Taunton,  Somerfetjbire. 

Sir  Benjamin  Hamraett,  knt.  —»        — *  .         agx 

Alexander  Popham,  efq.  —             —  257. 

Jokn  Halliday,  efq,                  —  —  23^^ 

Mr.  Morland,               —  —             —  iBj 

234.  Tewkejbury,  Ghucejlerjbire. 

Sir  William  Codrington,  bart.  James  M^rtto^  e(q. 

235.  fhetfird,  Norfolk. 

Robert  John  Buxton,  efq.         |  Jofeph  Randyll  Qtrcb»«fi|^ 

236.  Tfdrfke,  Torkfbirjt. 

Sir  Gregory  Page  Turoerj  bart.  Robert,  Yjnec*  1^    . 
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237«'  Ti^^on,  Devmfiire. 
Sir  Jdia  Dant7e»  bart.  Rt.  Hon.  Dudley  Ryder. 

238.  l^otnefsf  Dtvonjbire. 

V^illiam  Powtett  Powlctt,  cfq.       Francii  flullcr  Yard,  clq. 

239.  Tregonyy  CornwaJi 

John  Stephenfon^  efq.  Matthew  Montagu,  efq. 

240.  Trurot  CqrnwdL 
"Vfm.  Aug.  Spencer  BoTcawen,  efq^      Ja.  Gordon^  jun.  efqt 

241.  WalUn^ftrdf  Bertfiire. 

Sir  Francis  Sykes,  bart.        Nath.  Wm.  Wraxall,  efq. 

242.  IVatekamf  Dorjefjbire. 

Lord  Robert  Spencer,  Richard  Smith,  efq. 

243*,.Wiirw/Vi/iirf. 
Sr  Rob.  Lawley,  bart.    Sir  G.  Aug.  W.  Sbuckbur^,  bart. 

2^*,JVarwick  Town. 
Lord  Arden,  -^VHenry  Gage,,  efq. 

245.  JVells  City. 
Clement  Tudway,  efq.        Henry  Berkeley  Portman,  efq. 

2/^6.  Wendover^  Bucks. 
John  Barker  Church,  efq.      Hon.  Hugh  Seymour  Conway. 

247.  Jifenloci,  Skropjbirt. 
Sir  Henry  Bridgeman,  bart.  Cecil  Forefler,  efq. 

248.  Weobley^  Herefordjbire, 
Sir  John  Scott,  knt.  Vifcount  Weymouth. 

239.  Wejlbury,  Wiltjbire. 

amuel  Eftwick,  efq.  Evan  Law,  efq. 

250.  Wejt  Loo,  Cornwall 

[S^r  John  William  de  la  Pole,  bart.  John  Pardee,  efq. 

251.  WeJfminfterC'Jy. 

It.  Hon.  Charles  James  Fox,  —      — •  3^16 

^ordHood,  _  -I*  — .  3ar7 

^flAi  H^m  foolt,  5^.  — •  —  '      \6^9 
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^52.  Wtfinmhmi* 
Sir  Michael  Le  Fleming,  tMit.         Janries  Lcmth^r^  fefi|. 

2$3.  WffmnOh  and  Mtk^mhe^egii. 
Sir  James  Murrayt  ban.     Richard  Bampte  Jobnftone,  er<|. 
Andrew  Stuart,  eiq.  Thomas  Jones,  efq« 

254.  WKtchureh  Hampjbirt^ 
Viicount  Midleton^        Hon.  John  Tliomas  Townftiend. 

255.  Wigan^  Lancafbirt, 
Jbfan  Cttffssy  efli*  Orlando  Bridgem^,  efq.     ' 

%tfi.  fFifttfir,  WUffiir^. 
Lord  Herbertt  Vifcount  Fitiwilliam. 

25^-  Wihfoire. 
Ambroft  Goddardt  efq.        Sir  James  Tylnty  Lon^  fairtl 

2S8-  ff^imitfea^  Sufrx. 
Vtfbount  Bernard,  '    Richard  Barweti^  dq. 

159-  Wmckejiff  City. 
Henry  Penton,  efq.  Richard  Gamon,  ^cfq. 

260-  Wijiifiry  Berkjbire. 
Pcnyfton  Tortlock  Powney,  efq.  Earl  of  Mpmingtpa? 

261.  JVo^dfeck^QxfordJbire. 
Sir  Hen.  Watktn  Dufhwood,  bart.         Lf>i^  H.  J.  Spencer. 

262.  fVcrcefierfiirc. , 

Hon.  Edward  Foley>  William  Ly^ron^  cfq. 

263.  Worcejler  City. 

Edmund  Wigley,  efq.  —  -—■  9J2 

Fxlmund  Lcchmere,  jun.  efq.  —         —  ^9^ 

Samuel  Smithy  jun.  efq.  ~  —  69^ 

264.  H^atton-Bafett  Wihjbire. 

Vifcoant  Downe,  John  Thomas  Stanley,  efq. 

26$'  Oiipping^JFycomie,  Buckinghamjbir^. 

Earl  Wycombe,  _i  -—  34 

Sir  John  Jcnris,  K.  B^  —  --.  'US 

Mf.  Dajbwoikf,  —  ^  — .  .a* 
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266.  Tanmuikf  NsrfilL 

Rt.  Hon.  Charles  Townflicnd,             —         .<u.  ■  g^j 

Henry  Beaufoy^  cfq.                 •*-              —  263 

J.T.Sandys,  rfy.             —              —             ~  jgy 

267.  Tarmouti,  Hmpjbire. 
Thomas  Clarke  Jenroire,  efi}.      Edward  Kufhwortb^  cfq. 

268.  Torkjbiri. 

Henry  Duncooibe,  efq^  WiUUm  Wilberfoioe^  efi}. 

269.  /iri  Ci'Or. 

Richard  Slater  Milnes,  ti^    Sir  W.  Mordtunt  Miloe  inrt. 

SCOTLAND 

270.  Mirdirnjbire. 
}mt%  Fergufon,  cfq. 

271,  Mrjbirt. 
Sir  Adam  Fergufoo,  bart« 

272.  Argytljbire. 
Lord  Frederick  Campbell  * 

273.  Bamfffiire. 
Sir  Janoes  Grant,  b^ru 

274.  Berwickjbire. 
Pttrick  Home,  efq. 

275.  Quthuffjbtre. 
Sir  John  Sinclair,  bart. 

276.  Cromartyjbire, 
^Puncin  Davldfon,  efq. 

277.  Dumbartonfiire, 
Br  Archibald  Edmonilone,  bart. 

278.  Dumfr'tesjbire. 
Ir  Robert  Laurie,  bart. 

279.  Edinburghjbire. 
ert  Dundas,  efq. 

280.  Elginjbire, 
1^  Alexander  Grant,  juD.  efq« 
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tAi.  Fifejbire. 
W.  Wemp,  cfq. 

^Z2n  Po7'farJbire.  . 
David  Scott,  cfq. 

^83.  Haddingtonjbire. 
John  Hamilton,  cfq* 

•       -*   ■  •    284.  Jnverhefsjbire»  .     . 

Norman  Macleod,  clq. 

./  285.  Kincardintfijirt. 

Robert  Barclay,  dq.. 

286i  Kkerofsfiire. 
George  Graham,  cfq. 

287.  Kirtudirigb  Stewartry. 
Alexander  Stewart,  efq. 

288.  Lanerkjbire. 
Sir  James  Steiiart,  bart. 

289.  Unlit hgowjbire. 
Hon.  John  Hope. 

290.  Orkney  and  Zethndjbir&. 
John  Balfour,  efq. 

291.  Peeblesjbire, 
William  Montgomery,  efq. 

292.  Perthjbire. 
Hon.  James  Murray. 

293.  Renfrewjbire. 
John  Shaw  Stuart,  efq. 

294.  Rofsfiire, 
William  Adam,  jun.  cfq. 

295.  Roxburghjlire. 
Sir  George  Douglas,  bart. 

296.  Selkirkjbire. 
Mark  Pringle,  efq. 

297.  Stirlmgjbire. 
Sir  T.  Dundas,  bart. 
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-    298.  SutherUmdJhire. 
James  Grant,  cfq. 

295.  Wigtownjbin* 
Andrew  M'Dowall,  erq. 

ROYAL     B  O  R  O  U  G  H  S- 

300.  Edinburgh  City.  - 

Rt.  Hon.  Henry  Dundas. 

301.  Tain,  Dingwall,  Domock,  Wick,  and  Kirkwall. 
Sir  Charles  Rob,  bart. 

302.  Fortrofif  Invemefs,  Nairn,  and  Forres. 
Sir  Heaor  Monro,  K.  B.  . 

303.  Elgin,  Bamff,  CuUen,  Kintere,  and  Inverourie. 
Alexander  Brodie,  efq. 

304.  Aberdeen,  Aberbrotiock,  Montro/e,  Brecbin,  and  Invert 
hervie. 

Alexander  Callender,  efq. 

305.  Perth,  Dundee,  St.  Andrews,  Forfar,  and  Cupar. 

George  Murray,  efq. 

306.  Anjiruther  Eaft  and  Wefit   Pittewwe,  Craill,  and  KiU 

renny. 

Sir  John  Anftrutber,  bart. 

307*  Dyfort,  Kirkaldy,  Bruntijland,  and ,Kinghorn. 

Hon.  Charles  Hope. 

308.  Stirling,    Innerkthen,   Dumfarmlin,  H^ensferry,   and 
Culrofs. 

Sir  Archibald  Campbell,  K.  B. 

309*  Glafgow,  Dumbaaton,  Renfrew,  and  Ruthergkn. 

fiWi^m  Macdo wall,  efq. 

1 10.  Jidburgh,  Haddington,  Dunbar,  North  Berwick,  and 
Lauder, 

Hon*  Tbomas  Maitland. 

311  >  Peebles,  Lanark,  Linlithgow,  and  Selkirk. 

f.  Grieve,  efq. 

3\a.  Dum* 
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312.  Dumfries,    Sanquiar,  -  Kircudbrigit^    lAchmaren^    a 
Annan, 

Patrick  Miller,  jiin.  cfq. 

313.  Wigtown f  JVkitehorn,  New  Gallowaj,  and  Stanraer 
Neibit  Balfour,  efq. 

314.  Ayre,  Irvine,  Rothfay,  Inverary,  and  Cambtltown. 
Hon.  Charles  Stuart., 

Places  fir  which  Double  Returns  art  made* 

Fowej,  Helflon,  Oakhampton,  and  CafliAe. 

Members  returned  for  two  Places* 

Brifiol  amtJlbnmoufh, 
Marquifs  of  Worccftcr. 

Bath  and  Weobfy. 
Vifcount  Wcymoutlu 

Knarefborough  and  Highcm- Ferrers^ 
Vifcount  Duncannon. 

Leflwithieland  Fowey. 
Vifcount  Vallctort. 

MidhuK/l  ondTaviJlock. 
Hon.  Charics  Wyndham. 

St.  Germains  and  Ufkeard. 
Hon.  Edward  James  Eliot. 

Appleby  and  Rye.  , 

Hon.  Rob.  B.  Jenkinfon. 

Arundel  and  Steyning. 
Hon.  Henry  Howard. 

JVeJlm^reland  and  Hajlcn^re. 
James  Lowther,  efq* 
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Cave,  133 

Cavendah,  73,  74 
Cawtho^ne,  140 
ChifweU,  5 

Chate,  104 

Church,  246 

Clayton,  25 

Cleveland,  1 3 

Clinton,  132,  201 
Clive,  24,  144 

Cocks,  208 
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Coke,  74,  173. 180 
Colhoan,  ij 
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87 
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Brandling, 

168 

112 

Bridgman, 
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65 

Brooke^ 

171 

285 

Browne> 

34»77 

89 

Bruce, 

152 
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89 
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87 

187 

Bunbury^ 
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258 
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83 

188 
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Dance» 
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Down, 
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Drake, 
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Howell, 

244  Hunter, 
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6%  Jackfon> 
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141  Jervis, 

46  Jervois, 
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240  Ingleby, 

2.7  Joddrel, 

32,  33  Johnes, 

167,  222  Jones, 
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Edwards, 
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Mot, 

Elliot, 
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Bftwick, 

Evelyn, 

Eiifton, 
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280,  298 

165  Kcene, 

237    Gregor,  60  Kemp, 

Grenville,  4, 38>  39  Kenfington, 

67    Grey,  *4i  177  KnatchbuU, 

277    Grieve,  311  Knight, 

200   Grofvenor  57  Knubley, 
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95 »  13^   Hamilton,  I06,  283 
109    Hamm^t, 
19^    Hannay, 


5^ 


Pine, 

fellows, 

Fetherilonehaugh, 


233  Ladbroke, 

45  Lake» 

145  Lambton, 

123  Langfton, 

2^3  Laicelles, 

129  Laurie, 

no  Law, 

loi  Lawley, 

20  Lawrence, 

155  Lechmere, 

30  Leigh, 


68    Harbord, 
249    Harcourt, 
1 1 2    Kardinge, 
43    Hare, 
Harlcy, 
78,  S46    Harriibn» 
6    Hartley, 
Hawkins, 
195    Haynes,  ^^    -v^i^.., 

FerguiTon,  270, 27 1    Heathcote,  104, 206    Le  Mefurier, 
Fielding,  169    Heneage,  68    Lemon, 

]Pinch>         44, 229    Herbert,  256    Lenox, 

Fittwilliam,      256    Hill,  209,  218    Lethieallier^. 

Fitzpatrick,      232    Hinchinbroke,    120    Lewes, 
Fitzroy,  86   Hippeftey,         228    Lincoln, 

Fleming,  252    Hobart,     140,  178    Li(bume, 

Fletcher,  69    Hoghton,  197    Lifter, 

Fludyer,  jg    Hoine,  274    Littleton, 

Foley,         81,262   Honeywood,       46^    Lloyd, 
Folkes,  127  126   Long*  257  ia|»i 
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Orchard> 
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Fardoe, 

Parkeo 

Parkyns, 

Fayne» 

Feel, 

Pfeirfc, 
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St.  Clair,  16; 
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QP     ALL     THE 

PUB    LICK      ACTS 

PASSED  IN  THE  LAST  SESSIONS  of 

P  Aj  R  L  I  A  M  E  N  T. 

N.  B.  Thofc  marked  thas  ♦**  are  given  at  Itrgc  in 
*         thb  Work)  at  the  Pages  referred  to. 

L  Aa  Ad  for  indemnifyiog  all  pcffons  who  have  been 

,  concerned  in  advifing  or  executing  certain  Orders  of 
Council,  rel^ding  the  Importation  and  Exportation  of 
Com  and  Grak^  and  aifo  certain  Orders  iffued  by  tho 
Governor-Genenil  of  his  Majefty's  Colonies  in  America. 

n.  An  Aft  for  granting  a  Land-Tax  for  the  Service  of  1 790. 

ill.  An  A6t  Sot  granting  certain  Duties  upon  Malt^  &c. 
fcr  1790. 

IV*  An  Ad  for  taking  off  the  Duties  upon  unwrought  Tin 
exported  beyond  the  Cape  pf  Good  Hope, 

V.  An  Ad  for  continuing  an  Aft,  made  in  the  23d  Year 
of  His  Majcfty,  as  far  as  relates  to  the  rendering  the  Pay- 
ment of  Creditors  more  equal  and  expeditious  in  Scotland. 

VL  An  Ad  for  punifliing  Mutiny  and  Defertion. 

VII.  An  Ad  for  the  regulating  the  Marine  Forces  while 
on  Shore.      . 

VIIL  An  Ad  to  amend  Two  Ads,  made  in  the  28th  of 
His  prcfenr  Majefty;  the  One  intituled,  An  A3  for  re* 
lukttngthe  Trade  between  His  Majejiy*s Plantations  in  North 
America  and  the  Weft  Indies ^  and  the  United  States  of  Ame^ 
Tlc^  alfo  the  Foreign  IJlands  in  thelVeft  Indies  \  and  the 
wher  intituled.  An  A3  /•  allow  the  Importation  of  Rum  from 
^ie  Weft  Indies  into  theProvifiee  of  Quebec  ^  ^fiihout  Payment 
^fDuty, 

tt.  An  Ad  for  defraying  the  Charge  of  thq  Mi(itia  in  Eng*- 
land,  for  One  Year. 

A-  An  Ad  for  the  better  Support  of  t^e  Dignity  of  the 
Speaker  of  the  Houfe  of  Commons.  

XL  An  Ad  to  continue* the  Laws,  no w.tn  Force  for /egu- 
•stlng  the  Trade  wiih  Great  Britain  and  the  United  jStatcs 
•f  America. 
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XIL  An  Ad  to  indemnify  fuch  Perfons  as  have  omitted 
qualify  tbemfelves  for  Offices  and  Employments;  2 
Juftices  ef  the  Pence,  &ic,  who  htve  omitti^d  to  regt( 
their  Qualifications  wirhin  the  time  limited  by  Law,  ^ 

XIII.  An  Ad  for  appointiag  New  CommilTioners  of  i 
Land-Tax^  together  with  thofe  named  in  Two  fom 
ASs. 

XIV.  An  AQt  for  continuing  the  Reward  for  finding  1 
Longitude  «t  Sm. 

XV.  and  XVI.  An  AGt  for  ratfing  a  certain  Sum  by  E 
chequer  BiUs. 

XVII.  An  AGt  for  ahertng  the  Time  appointed  for  holdi 
oenatn  Seflionsand  Terms  in  Scotland. 

XVIII.  An  Ad  to  conrinae  fever»l  Laws  rtUmg  to  1 
ManufaSure  of  Leather  by  lowering  the  Duty  upon  I 
Importatiorn  t>f  Oak  'Bark ;  to  the  prohitming  the  I 
portation  of  Tools  in  tire  Irm  atid  Steel  Manufadut 
arad  to  prevent  ttie  fedocing  of  Artificers  in  thofe  M 
tiufaftures,  to  go  into  Parts  beyond  the  Seas ;  and  to  ^ 
arcertahring  the  Strength  of  Spirits  by  Clarke's  HyA 
n»cter. 

XIX.  An  Aft  for  allowing  further  Time  for  Pnrollment 
Deeds  and  Wills  made  by  Papifts,  and  for  Relief  of  Pi 
teftant  Purchafers. 

XX.  An  Aa  for  rebuilding  the  Parifh 'Church  and  Tov 
of  St.  Thomas,  within  the  City  of  firiftol. 

XXL  An  Ad  for  fupplying  the  City  of  Norwich  w 

Water. 
XXII.  An  Aa  for  the  Employment  of  the  Poor,  in  G 

neis  and  Carfford,  in  Suffolk. 
XXHI.  An  Aa  to  continue  an  A  a  to  let  to  Farm  the  I] 

tics  on  Hoifcs  let  to  hire  for  tra veiling  Pbft,  and  by  Tin 

XXIV.  An  Aa  for  enabling  His  Majefty  to  raife  tlic  Si 
of  One  Million. 

XXV.  An  Aft  (iJT  pavhig  the  Town  of  Honiton. 

XXVI.  An  Aa  to  exempt  Goods  imported  from.Yttctti 
in  Sotrtfi  Attierica,  in  Crieal  t'rirain,  from  the  Duty 
Sales,  tiTid  ^r  allowing  a  Drawback  on  <ieods  ezpori 
to  Yucatan. 

XKX^FI.  An  Aa  for  eitieouniging  new  Settlers  in  Hii  M 

jefty*s  Colonics  in  America.  .   *    ••* 

XXVill.  An  Aa  tbfifhe  Importdtibn  of  OaOievr  Guitifra 

Weft  India.  >    i ' 

XXIX.  An  Aa  for  ftltimding  an  Aa  for  allowing' liiblr 

porcaiion  and  E«^rtatiOn  of  Certain  Goods  in  JmO^ 

Greflada^  Dominica^  and  licvr  ¥ioN\i^cxy^;'        '     '^ 

TOOL 
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XXX.  An  Ad  for  granting  a  certain  Sum  to  be  raifcd  by  a 
Lottery. 

XXXI.  An  \Q.  relating  to  Che  marking  of  Silver  Wares. 
XXXH.  An  Ad  for  granting  to  His  Majefty  a  certain  Sum 

ef  Money  out  of  tlie  ConTdlidated  Fund. 
XXXIII.  An  Ad  to  amend  feveral  Ads  for  regulating  the 

carrying  Sbves  from  Africa. 
XXXiV.  An  Ad  for  giving  relief  to  fucii  Perfbns  as  have 

fuiFered  daring  the  late  Diflentions  in  America. 
»^*  XXXV.  An  Ad  to  explain  an  Ad,  pafled  in  the  20th 
Year  of  tlie  Reign  of  His  prefent  Majefty,  touching  the 
Eledion  for  Knights  of  the  Shire.     See  Vol.  I.  p.  521. 
***  XXXVI.  An  Ad  to  explain  and  amend  an  Ad  for  limit- 
ing the  Number  of  Perfons  to  be  carried  on  the  Outfide 
cf  Stage  Coaches,  or  other  Carriages.  See  Vol.  1.  p.  45 1 . 
XXXVII.  An  Ad  to  continue  Two  Ads,   made  in  the 
2^h  and  29th  Years  of  the  Reign  of  His  prefent  Ma- 
jefty,    for  difcontinuing  the  Duties  payable  in  Scotland 
upon  low  Wtnes  and  Spirits,  and  for  amending  the  fame. 
^*  XXX  VHI.  An  Ad  for  repealing  the  Duties  upon  Li- 
oeiices  for  retailing  Wine,  and  upon  Licences  for  retail- 
ing  diftilled  Spirituous  Liquors.     See  Vol.  I.  p.  523. 
XXXiX.  An  Ad  for  making  Allowances  to  Diftillers  of 

Low  Wines  in  Scotland. 
SL.  An  Ad  to  explain  and  amend  an  Ad  for  repealing 

ibe  Duties  on  Tobacco. 
XLf«  An  Ad^M-  laying  a  Duty  on  the  Importation,  from 
North'  America,    of  Seeds  ufpd  for  extrading  Oil,   and 
for  aUbwing  the  Importation  of  Rape  Cakes,  Duty-free. 
3CLIL  An  Ad  to  continne  an  Ad  for  indemnifying  all 
'Fedbns  who  have  been  concerned  in  certain  Orders  of 
Council  refpeding  the  Importation  and  Exportation  of 
Com,  and  to  authoiize  His  Majeily  to  permit  the  Ex- 
portation of  Corn,  and  to  prohibit  the  Fniportation  thereof. 
SCLKI.  An  Ad  to  authorize  the  Commiflioners  of  the  Cuf- 
MkiiH  <o  defray  Charges  on  Seizures^  out  of  His  Majefty'$ 
Share  of  Seizures  in  general. 
yAiW.  An  Ad  to  fettle  a  certain  Annuity  on  the  Rev. 
"fnmcis 'Willis,  Dodor  of  Phyfick. 

XLV.  An  Ad  for  convening  certain  Annuities,   to 

be  attended  with  the  Benefit  of  Survivotfhip  in  Clafles, 

•  irtiiiliaied  hy  an  Ad  of  the  laft  Seflion  of  Parliament^ 

Into  certain  Annuities  for  an  abfolute  Term  of  Years, 

aad  'ftur  enabling  the  Commiflioners  of  tlie  Treafury  to 

^■^'WaktmH Irifcs for  the  Shares  fo  converted. 
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XL VI.  An  ASt  for  fettling  a  certain  Annuity  for  the  Ufe  of 
the  Heirs  of  William  Penn«  efq.  for  Lofles  (uftained  in 
the  American  War." 

XLVII.  .An  AGt  for  enabling  the  Governor  of  Places,  to 
which  Felons  may  be  tranff^orted,  to  remit  the  Sentences. 

♦*•  XLVIII.  An  AQ.  for  difcontinuing  the' Judgment  which 
has  been  required  by  La\«^  to  be  given  againft  Woroea 
convided  of  cehain  Crimes,  and  fubflituting  another 
Judgment  in  lieu  thereof.     See  Vol.  I.  p.  522. 

••*  XLIX.  An  Aft  to  impowcr  Juftices  to  yifit  Parifli 
Workhoufes  or  Poor  Houfes.     See  Vol.  I.  p.  519. 

L.  An  A6t  to  Continue  and  amend  an  A^,  for  appointing 
Commiflioners  to  enquire  into  the  State  of  the  Forefti 
and  Crown  Lands. 

LI.  An  Aft  for  diveding  out  of  the  Crown  the  Reyerfion  in 
Fee  of  the  Eftate  of  Sir  Roger  Strickland,  Knt. 

LII.  An  AGt  for  extending  the  I^avigatioii  of  the  River 
Oufe,  in  Suflex. 

LIII.  An  AGt  for  putting  the  Optional  Sreets  in  Weftmin- 
(ler  under  the  M^nagemet^t  of  Parochial  Comn^ittees* 

LIV.  An  Aa  for  veiling  the  Weftminfter  Fi(h-market  in 
the  Marine  Society. 

LV.  An  A&.  to  enable  Sir  William  Hamilton  to  make  and 
provide  Qiiays,  and  other  Eredions,  within  the  Lordibip 
of  Hubberllone  and  Pill,  in  Pcmbrokeihire. 

LVl.  An  Aft  to  amend  an  Ad  for  making  a  Navi^bte  Ca- 
nal from  Cromford  Bridge  to  Langley  Bridge,  b  Derby- 
(hire. 

LVII.  An  ASt  for  making  a  navigable  Communication  be- 
tween Stowmarket  and  Ipfwich. 

LVfll.  An  Ad  for  draining  and  inclofing  Burtle  Moor,  &c. 
in  the  County  of  Somerfet. 

LIX.  An  AGt  tor  more  eficdually  embanking  Malldraetb, 
in  Anglefey. 

LX.  An  Act  for  eflfedually  carrying  into  Execution  a  Navi- 
gable Canal  from  the  Stourbridge  Navigation  to  the  Bir- 
mingham Canal. 

LXI.  AXi  AGt  for  enabling  the  Farl  of  Mount  Edgcunobe 
and  R.  P.  Carew,  Efq.  to  cftablilh  a  Ferrj  over  the  River 
Tanner,  in  Cornwall. 

LXII.  An  AGt  for  paving,  &c.  the  Borough  of  Truro. 

LXIII.  An  AGt  for  fupplying  the  Town  of  Bradford  with 
Water. 

LXIV.  An  Aa  for  caabli(hing  a  Cfiapel  at  Ramfgate. 

LXV.  An  AGt  to  vary  the  Line  of  the  Navigation  from 
Leeds  to  Liverpool. 

\X.VL  An 
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I.  An  Ad  for  paving  Peterborough. 

II.  An  Ad  fof  paving  the  City  of  Durham. 

III.  An  A£t  for  Tupplying  the  Town  of  Le«ds  with 
Iter. 

C.  An  A&  for  enlarging  the  Powers  of  an  Aft  for  re- 

Iding  the  Church  of  St.  James  at  Clerkenwell. 

.  An  ASt  to  amend  an  ad  tor  providing  an  additional 

rial  Ground  for  St.  Jam^s  Wcftminfter. 

[.  An  Act  for  rebuilding  the  Church  of  St.  John,  at 

ckney>  in  Middlefex. 

II.  An  A3  for  rebuildtiq;  the  Church  of  Banbury. 

III.  An  ASt  for  a  JunSion  between  the  Forth  and 
^de,  and  the  Monkland  Navigation. 

IV.  An  AEt  to  amend  an  Ad  for  draining  Watcrbeacb 
rcl. 

V.  An  Ad  to  improve  tlie  Navigation  of  the  Severn^ 
n  Stourport  to  Worccfter. 

VI.  An  Ad  for  forming  Streets  in  the  PariHi  of  St. 
ke,  Cbelfea. 

VII.  An  Ad  for  the  better  paving.  &c  the  City  of 
veniry. 

VIII.  ^n  Ad  to  continue  an  Ad  to  r^ulate  the  load- 
of  Coals  in  the  Ports  of  Newcaftle  and  Sunderland- 

IX.  An  Ad  (or  rebuilding  the  Church  of  Eaft  Grin- 

X.  An  Ad  for  a  Workhoufe  for  the  Poor  of  the  Pa- 
I  of  Streatham,  in  Surrey. 

XI.  An  Ad  for  providing  a  new  Poor  Houfe  for  the 
M-  of  Maochefter. 

XII.  An  Ad  for  making  a  Canal  from  Merthyr  Tid* 
;  to  Cardiff. 

!XIII.  An  Ad  for  impowering  Perfons  navigating 
Bels  in  the  River  Oufe,  Norfolk^  to  tow  with  Horfes 
the  Banks  of  t(ie  faid  iRiwtv. 

1^!  *  ■  ■  ■■  I 
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CROWN  CASES. 


R£z  V.  Jacobs  and  Others. 

Old  Bailey  February  Seflion,  17S4,  John  Jacobs^  Sa- 
muel SeUhtre,  and  Richard  Macdonald^  were  tried  ibri 
highway-robbery. 

It  appeared,  that  when  the  prifoners  were  carried  before  \ 
Juftice  of  the  Peace,  Samuel  Selfhtre  had  been  admitted  U 
give  evidence  againft  Jacobs  and  Macdonald,  and  that  the} 
bad  all  made  a  full  confeflion  of  their  guilt ;  but  neither  the 
information  of  Selfliire,  nor  the  confeifion  of  the  other  twc 
prifoners,  were  taken  down  in  writing.  The  profecutorat* 
lempted  to  give  viva  voce  tedimony  of  their  confefllons. 

The  Qerk  of  the  Arraigns  informed  the  Court  that  it  had 
been  the  conftant  praSice  of  the  Court,  that  when  the  Juf- 
tice has  negleSed  to  take  a  written  examination,  parole  tef- 
timony  of  it  may  be  admitted ;  but  that  if  he  has  reduced 
fuch  examination  into  writing,  no  other  evidence  of  it  couM 
be  received. 

Mr.  Justice  Gould  faid.  The  Lcgrflature,  by  thefta* 
tutes  I  and  z  Phil  and  Mary^  cap.  13.  ^  4;  and  2  and  3 
f%/A  and  Mary,  cap.  10,  has  ordered,  '*  That  Juftices  ot 
•*  Peace,  when  any  prifoncr  is  brought  before  them  on  a 
«'  charge  of  felony,  }fcflil  take  the  examination  of  the  faid  pri- 
'^  foner,  and  the  information  of  them  that  bring  him^  of  the 
^*  fa€k  and  circumftances  thereof;  and  the  fame,  or  as  mudi 
**  thereof  as  may  beneceflary  to  prove  the  felony,  ihall  be 
'^  put  in  writing  within  two  days  after  the  faid  examinatibn^ 
*'  and  certified  tp  the  next  general  Gaol  Delivery."  The 
(tatutes  do  not  leave  this  matter  to  the  option  of  the  Ma- 
giftrate,  but  they  fay  that  ht  Jball  do  it ;  and,  whatever  may 
})ave  crept  into  pradice,  the  diredions  of  this  law  ought  not 
to  be  difpenfcd  with.  The  rule  of  law  is  the  compafs  by 
which  the  Court  ought  to  be  guided.  What  a  prifoner  fays 
in  other  places  may  undoubtedly  be  received  upon  viva  "^oci 
tefiimony ;  but  as  the  law  requires  that  his  examination  be- 
fore the  Magiftrate  (hall  be  reduced  into  writing,  and  re* 
turned  to  the  Court,  the  particulars  of  fuch  examination 
cannot  be  given  in  evidence  viva  voce,  although  in  fafi  fuch 
^auninsulon  never  was  reduced  into  writing. 
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W6oi.BRiDG£^s  Case. 


Old  Bailej  February  Sdfion,  t784,  the  prifcmcr  was  in- 
diftcd  before  Mr  Juftices  Coufif  and  Perrjn,  on  the  Atiutc 
of  8  and  9  WHL  TH.  cap.  126,  %  6,  which  cnaSs,  ^  That 
*  whoever  thall  take,Teceiire,  pay  or  put  o/f,  any  counterfeit 
^  ninied  money,  or  any  milled  money  whatloever,  unlaw- 
^M\j  dirmniAied)  and  not  cut  in  pieces,  at  or  for  a  lower 
■•  rate  or  value  rhan  the  fame  by  its  denomination  doth  or 
**  fhaH  rmporty  or  was  coined  or  counterfeited  for,  Audi  be 
**  guilty  of  felony:** 

It  appeared  in  evidence,  that  the  prifoner  had  carried  a 
large  quantity  of  counterfeit  milled  money,  of  the  likenefs 
and  rmilitude  of  (hillings,  to  the  houfe  of  a  Mrs.  I^evey, 
which  (he  agreed  to  take  and  receive  from  bim,  and  which  he 
agreed  to  fay  and  put  off  to  ber  at  the  rate  of  twenty-nine 
flnllings  for  every  guinea.   In  purfuancc  of  this  bargain,  the 

Krifoner  laid  a  heap  pf  counterfeit  (hrliings  on  a  table  ;  and 
Irs.  Levey  proceeded  to  count  them  out  at  the  rate  be- 
fore-mentioned. She  had  counted  out  three  parcels,  con- 
tainmg  eighty- feven  counterfeit  ihillings,  for  wbicb  fhe  was 
to  pay  the  prifoner  three  guineas.  But  before  (he  had  paid 
iiimt  and  while  the  counterfeit  money  lay  thus  expofed  upon 
the  tafble,  the  officers  of  juftice  entered  the  room  and  appre- 
hended them.  Mrs  Levey  was  admitted  an  evidence  for  the 
Grown ;  and  (he  Twore  that  ihe  had  bought  the  three  par- 
ens of  Shillings,  and  w;is  going  to  pay  the  prifoner  three 
guineas  for  them  "at  the  moment  they  were  deteded. 

If  was  contended  on  the  part  of  the  prifoner,  that  the  in- 
diftfnefltf  ^purfuing  the  words  of  the  flatute,  alledged  this 
(bbftantive  fad,  that  the  prifoner  felonioirfly  did  put  off 
^  the  countcrff  it  money  to  Elixabeth  Levey,**  but  that  the 
Cridente  did  not  prove  a  putting  off^  within  the  true  intent 
Jtid  meaning  of  the  Legiflature ;  for  that  before  the  oflence 
tauUJ  h^  committeiy  it  was  neccffary  that  the  contrad  or 
agreement  to  pay  znd  put  offcn  the  one  hand,  and  to  talt 
'and  receive  on  the  other,  fhould  be  finally  completed  and 
^^ded  ;  which  in  this  cafe  had  not  taken  place,  Mrs.  Levey 
not  having:  paid  the  money  to  tbe  prifoner. 

On  the  fide  of  the  Crown  it  was  contended,  that  the  pri- 
foner havingyS/^/  and  given  Mrs.Xjtvty  poffeffion  of  the  coun- 
terfeit fbitlmgSj  it  was  on  his  part  a  complctiQivK)i^tV«.ct^ti« 
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trad;  for  he  had  thereby  done  every  thing  that  he  wsis 
enabled  to  do  in  **  paying  and  putting  off!^  and  that  it  re- 
mained intirely  with  Mrs.  Levey  to  fulfil  the  fubfequcntpart 
by  taking  and  receiving  the  counterfeit  money  which  he  had  fo 
paid  and  put  offi 

The  Court. — It  is  clear  beyond  a  doubt^  that  the  of- 
fence charged  in  this  indiSment  muik  be  meafured  by  thf 
terms  of  the  (latiite  upon  which  it  is  founded  ;  and  whatever 
progrefs  the  perfon  indided  may  have  made  iowztdsputting 
0/f  the  counterfeited  coin>  if  the  ad  of  putting  off  is  not 
Anally  completed,  it  does  not  amount  to  the  crime  exprefled. 
An  ardent  wifli  to  abolifh  an  illegal  pradice  is  certainly  laud- 
able, but  Judges  muil  take  care  that  laws,  which  afFed  the 
liberties  and  lives  of  their  fellow-fubjeds.  are  not  (Iretched 
beyond  their  true  and  legal  import.  The  county  of  York 
M^as  formerly  notorious  for  the  pradice  of  coining,  and  a  ge- 
neral  anxiety  prevailed  to  bring  every  offender  to  punish- 
ment. A  man  was  indided  at  the  Aflizes,  before  Mr.  Juf- 
lice  Gould,  for  coining  a  guinea.  The  impreflions,  both  on 
the  head  fide  of  it  and  the  reverfe,  were  perfed  and  com- 
pleat.  It  appeared,  however,  that  the  prifoner  had  delivered 
it  to  a  perfon  to  get  it  changed,  and  that,  from  fome  aukward 
Toughnefs  upon  the  edges  of  i^,  nobody  would  take  it.  The 
learned  Judge  from  this  circumflance  conceived,  that  the 
treafon,  though  brought  very  near  to  a  completion^  was  not 
quite  ccmplcied;  and  the  cafe  was  referred  to  the  confider- 
Htion  of  the  'J'wELVE  Judges,  who  were  unanimoufly  of 
opinion,  that  the  offence  was  not  committed.  In  the  pre- 
fent  cafe,  the  operative  words  of  the  Ad  of  Parliament  are, 
.**  take,  receive,  pay,  or  put  off;'*  and  thefe  words  mud  be 
conArued  according  to  their  popular  acceptation.  Now,  is 
pot  the  common  meaning  of  the  expreiTion,  •*  I  have  put  off 
fuch  a  piece  of  coin,"  that  the  party  h^s  got  rid  of  it  ?  Sup- 
pofe  a  perfon,  having  looked  out  goods  at  the  fliop  of  a 
tradefman,  is  about  to  pay  for  them,  and  while  the  goods 
lie  packed  up  upon  the  counter  the  tradefman  difcoveri 
that  the  money  his  cuftomcr  is  paying  is  counterfeit ;  is  the 
money  in  this  cafe  either  taken  or  received  by  the  tradefman* 
or  paid  or  put  off  by  the  cullomer  ?  Certainly  it  is  not.  By 
this  detcdion  the  meditated  offence  is  rendered  incomplete, 
jind  the  intention  to  pay  aod/>w/  6^ the  money  difappoinled. 
It  did  not  reach  its  efied  ;  it  was  Aopped  before  it  had  ar- 
lived  at  the  goal.  Bur  the  Legiflature  have  ihi^mfclvcs  de- 
vidcd  this  queflion  ;  fur  by  a  fubfequent  (latute  they  have 
provided  for  the  offence  which  the  evidence  in  this  cafe  has 
proved,  viz.  an  uttering  and  tendering  in  payment :   for  it  is 
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f  naclcd  by  1 5  Geo.  II.  cap.  28,  "  That  whoever  (hall  kiiow- 
"  ingly  utter  or  tender  in  payment  ainy  falfe  or  counterfeit 
"  money,  (hall  fipffcr  fix  months  imprifonmenty  and  find 
*'  fureties  for  good  behaviour  for  fix  months  more,  ts^c ." 

The  prifoner  was  acquitted  of  this  charge ;  but  he  was 
conviQed  upon  another  indidment,  of  having  put  off  % 
counterfeit  half  guinea  at  a  lower  rate  than  it  denominated: 
and  having  been  before  convided  of  a  felony,  and  allowed 
the  Benefit  of  Clergy,  the  Counfel  for  the  Crown,  on  the 
prifoner'i  pleading  that  privilege  a  fecond  time,  filed  a 
cooQter-pIea  of  record  againft  its  being  allowed;  in  confe- 
quence  of  which  the  prifoner  received  judgment  of  death  in 
the  September  SefCon  following. 


Sharpless  and  Greatrix's  Case. 


At  the  Old  Bailey,  John  Sharplefs  and  Samuel  Grcatrix 
Were  convified,  before  Mr.  Juftice  Qouldj  of  dealing  fix  pair 
of  filk  (lockings,  the  property  of  Owen  Hudfon ;  but  a 
doubt  artfing  whether  the  offence  was  not  rather  a  fraud  than 
a  felony,  the  judgment  was  refpited,  and  the  queftion  re* 
(enrcd  to  xht  confideration  of  the  Judges  upon  the  following 


CASE. 


Oathe  14th  of  March,  17729  Samuel  Greatrix,  in  the 
charader  of  fervant  to  John  Sharplefs,  left  a  note  at  the  (hop 
of  Mr.  Owen  Hudfon,  a  hofier  in  Bridge-Street,  Weftmin* 
fleff  defiring  that  he  would  fend  an  affortoient  of  filk  flock- 
logs  to  his  mafter*8  lodgings,  at  the  Red-Lamp  in  Queca- 
^  ^^aare.    The  hofier  rook  a  Variety  of  filk  flockings  accord- 
il^tothedireSion.    Greatrix  opened  the  door  to  him,  and 
introduced  him  into  a  parlour,  where  Sharplefs  was  fitting 
in  •  drefling  gown,*  his  hair  juft  dreffed,  aDd  rather  more 
'    ibmviir  all  over  hit  face  than  there  was  any  nectffity  for.   Mr. 
' ^fiodfbn  unfolded  his  wares,  and  Sharplefs  looked  out  three 
'    'jf$Sif  of  coloured  and  three  pair  of  white  filk  (lockings,  the 
Tjiifoe  of  which   Mr.  Hudfon  told  him  was  145.  a  pair. 
-  .^hprpiefs  then  defired  Fludfon  to  fetch  fome  filk  pieces  for 
-    ^fJMches,  and  fome  black  filk  flockings  with  French  clocks. 
ii^y^PMfiMi  hung  the  fix  pair  of  (lockings,  which'Shar^lds  had 
^V^QlMid'<Ait>  on  the  ^ack  of  a  chair,  aud  wetv\\xotfvtVot^^ 
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other  goods  ;  but  no  pojithc  agreement  had  taken  place  re* 
fpeding  the  (lockings.  During  Hudfon's  abfcnce.  Sharp* 
lefs  and  Greatrix  decamped  with  the  fix  pair  of  Aockings, 
which  were  proved  ,to  have  been  afterwards  pawned  by 
Sharplefs  and  one  Dunbar,  an  accomplice  in  fome  other 
tranfadions  of  the  fame  kind,  for  which  the  prifoners  were 
indidtd. 

The  Judges  were  of  opinion.  That  the  conviaion  was 
right;  for  the  whole  of  the  prifoners  conduct  manifeftedan 
original  and  pre-conceived  defign  to  obtain  a  tortious  pof- 
feflion  of  the  properly.  The  verdi£t  ot  the  Jury  imports. 
That  in  their  belief  the  evil  intention  preceded  the  leaving  of 
the  goods;  but,  independent  of  their  verdid,  there  does  not 
appear  a  fufficient  delivery  to  change  the  pofTcflion. 

Doctor  Dodd's  Case. 

At  the  Old  Baifey  in  February  ScfTion,  1777,  William' 
Dodd  was  indided  on  the  flatute  of  2  Geo,  II.  cap.  25,  for 
forging  a  certain  paper  writing,  purporting  10  be  a  bond  io 
the  penal  fum  of  8400I.  and  to  be  figncd  by  the  Earl  of 
ChcjlcrfieU  with  the  name  "  Chesterfield,"  ami  to  he 
fealed  and  delivered  by  the  faid  F.arl :  and  al&O,  forforg- 
ing  a  certain  paper  writing,  purporting  to  be  an  acquittance 
and  receipt  for  money  (to  luitj  4200 1,  and  to  be  figncd  by 
ihe  faid  Earl  of  Chejlcrficld  with  the  name  "  Chester- 
field." 

The  indiSment  confided  of  eight  counts,  charging  the 
prifoner  with  having  knowingly  uttered  and  publillied  as 
true  the  faid  paper  writings ;  and  laying  the  oflFcnce  to  have 
been  committed  with  an  iniention  totiefrHiid,^>y?,  ih^Eurl 
tf  Chef  erf eldy  and  /rfW{v,  Mr.  Thnry  Flefchcr, 

The  names  of  William  DoJrl  and  one  Lf^L'ij  Robcrtfon  were 
tibfcribed  both  to  the  bond  and  to  the  receipt,  as  attefting 
witnelTcs  of  the  fignaturc  **  Chesterfield."  Thepro- 
fiecutors  charged  them  with  being  equally  guilty  of  the  for- 
gery ;  and  from  the  evidence  which  was  given  againft  thentt 
on  th^ir  examination  before  the  MagiArate,  he  committed 
them  to  Nc^vg^te,  as  priHcipals  in  the  fame  felony ;  and 
bound  the  Marl  of  Chcflerfitld  and  other  witneffcs  in  a  re- 
cogni7,ance  to  appear  againft  and  profccutc  both  of  them  as 
principals  in  the  fame  dfgrce. 

A  Bill  of  Indi£lmcnt  \va>  preferred  before  the  Grand  Jury 
againft  JFiHiam  Podd  only;,  and  tiK  agents  for  the  profecu- 
tion  obtained  an  order  from  the  C^ak  of  the  Airaigns  al 

the 
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tlie  Old  Bailejy  direSed  to  the  Keeper  of  Newgtte,  com« 
fnandis^  him  to  carry  Lewis  Robert/on  before  the  grand  Jury 
2t  Hicks's  Half,  for  the  purpofe  ot  giving  evidence  in  fup- 
port  o£  the  indiSment  againft  William  DoJd;  and  by  virtue 
et  this  order  he  was  removed  to  Hick's  Hall,  and  examined 
before  the  Grand  Jury  accordingly.  The  bill  was  found 
"  g  true  hill'j^  acd  the  name  of  Lewis  Robert/on  indorfed 
among  others,  on  the  back  of  it»  as  a  witnefs  for  the  Crown. 
On  the  2 1  ft  of  February,  the"  Juft ices  of  Gaol  Delivery  at 
tbeOld  Bailey,  being  informed  of  the  order  which  Mr.  Dea- 
con had  made,  and  of  the  tranfaSion  which  had  taken  place 
in  confequence  of  it,  made  another  order,  declaring  that  the 
order  of  the  19th  of  February  had  been  furreptitioufly  ob- 
tained, and  that  it  was  illegal  and  void. 

DoSor  Dodd,  on  being  called  to  arraignment  on  this  in- 
diftmcm,  fubmitted  to  THE  Court,  That  as  Lewis  Robert- 
fm^u  in  cuftody  under  a  legal  warrant  of  commitment,  as 
I  principal  in  the  offence  with  which  he  was  charged,  and, 
Vitbout  having  been  admitted  a  witnefs  for  the  Crown  by 
any  legal  authority,  had  been  carried  before  and  examined  by 
the  Grand  Jury,  by  virtue  of  a  furreptitious  and  illegal  or- 
der, the  indi£kment  againft  AVm  had  been  found  upon  impro- 
per evidence,  and  therefore  he  ought  not  to  be  compelled  to 
plead  to  it. 

tt  was  however  ultimately  agreed  that  the  trial  (hould  pro- 
ceed; and,  on  the  Jury  finding  the  prifoner  Guilty,  the 
femence'was  refpited,  and  this  queftion  fubmitted  to  the 
confidcration  of  the  Twelve  Judges. 

At  the  next  Seffion,  Mr.  Justice  Aston  delivered  the 
refultof  their  conference  to  this  effed: — "  The  Judges 
have  met,  and  have  fully  confidered  the  whole  matter  of 
this  objeSion ;  and  they  are  unanimoufly  of  opinion.  That 
the  neccflity  of  fome  proper  authority  to  carry  a  witnefs, 
who  happens  to  be  in  cuftody,  before  the  Grand  Jury  to 
give  evidence,  regards  the  juftification  of  the  Gaoler  only; 
but  that  no  obje£tion  lies  upon  that  account  in  the  mouth  of 
the  party  indited ;  for,  in  refped  to  him,  the  finding  of  the 
bill  is  right  according  to  law. 

*'  Wheihcr  a  private  profecutor,  by  ufingan  accomplice 
in  or  out  of  cuftody  as  a  witnefs,  gives  fuch  a  witnefs  a  plea 
noc  to  beprofecuted,  or  can  entitle  the  profecutor  himfelf  to 
have  his  recognizance  difcharged,  is  a  matter  very  fit  for 
confidcration,  under  all  the  circumftauces  of  the  particular 
cafe  where  that  queftion  (hall  arife ;  but  it  is  a  matter  in 
which  the  party  indited  has  no  concern,  nor  can  he  make 
toy  Jegal  objeaion  to  the  producing  fucb  a  perfonas  ^,  Wu- 
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nefsy  for  the  accomplice  is  againft  him  a  legal  and  a  comihs 
tent  witneft ;  and  fo  was  Lewis  Robert/in  upon  the  bill  of  in- 
didment  found  upon  this  occafion. 

**  The  Judges  therefore  are  of  opinion.  That  the  pro- 
ceedings upon  that  indidment  were  legal,  and  that  the  pri- 
foner  was  conviSed  according  to  law." 

Sentence  of  death  was  pafled  upon  the  prifoner  on  the  lafl 
day  of  the  Seifion,  and  he  was  executed  accordingly. 


Priddle^s  Case. 

WtUiann  Priddle,  Robert  Holloway,  and  Stephen  Ste- 
phens, were  convided  at  the  Old  Bailey  in  April  Seflion 
X  787,of  CONSPIRACY ;  and  fcntencedto  pay  a  fine  of  6s.8d 
each,  and  to  be  imprifoned  in  his  Majcfty's  gaol  of  New 
gate,  viz.  William  Priddle,  for  the  term  of  two  years ;  an( 
Robert  Holloway  and  Stephen  Stephens,  for  the  term  o 
eighteen  months. 

During  the  courfe  of  their  confinement,  George  Crofsley 
againft  whom  they  had  been  convifted  of  conspiring 
was  indited  at  Hitks's  Hall  for  wilful  and  corrupt  perjury 
and  the  indidment  being  removed  into  the  Court  of  King* 
£ench«  came  on  to  be  tried  before  Mr  Justice  Buller  a 
the  fittings  at  Weftminfter  after  Trinity  Term,  i  787. 

At  the  trial,  William  Priddle  was  produced  as  a  witnef 
on  the  part  of  the  profecution ;  and  being  examined  on  th< 
voir  dircy  he  acknowledged  that  he  had  been  convifted  o 
the  CONSPIRACY  above  memioned,  and  was  then  brough 
up  under  a  Habeas  Corpus  from  his  confinement  for  that  of 
fence. 

It  was  objeSed,  that  a  cohviflion  of  confpiracy  rendered 
the  party  infamous,  anddcftroyeJ  his  competency  as  a  wii 
nefs. 

Mr.  Justice  BuLLKR.  Confpiracy  is  a  crime  of  a  blacke 
dye  than  barratry ;  and  the  teftimony  of  a  perfow  con 
vided  of  barratry  has  been  reje^ed.  It  is  now  fettled,  tha 
it  is  the  infamy  of  the  crime  which  dedroys  the  competency 
and  not  the  nature  or  mode  of  punifhment.  A  convidio 
therefore  of  any  offence  which  is  comprehended  under  th 
denomination  of  crimen  falft^  deftroys  the  competency  of  th 
perfon  convided,  as  perjury,   forgery  by  the  common  law 

The  teftimony  of  the  witnefs  was  rejeQed. 

TH! 
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MAGlSTkATE^S  MAGAZINE, 

For  OCTOBER^   1790. 


Adjudged  CaicB  in  the  Courts  at  Weftcninftec 
in  the  laft  Term. 


The  King  t7.  /if  Inhabifants  of  Ekny^ttt. 

THIS  was  a  cafe  referved  for  the  opinton  oFthis  Court  it 
the  Quarter  Seflions  of  the  County  of  SuiFdlk,  which 
fttted  aa  follows: 

,  The  pauper,  John,  Sharpe,  came  into  the  pari(h  of  Tck* 

'   'uighaai  All  Saints,  in  1767,  whei'e  he  was  employed  as  a 

^m^bourer  to  work  on  the  navigations      In  1 779  he  was 

^i^  before  the  Rev.  T.  Ball,  D.  D.  and  Clement  Tookic^ 

Merky  two  of  his  Majefty's  juftices  of  the  Peace  for  the  faij 

A^Mqtyt  by  the  Overfeers  of  the  Poor  of  the  Parifti  of  Icfc^ 

^^^Hham  All  Saints^  for  the  purpofe  of  being  examined  as  to 

^^  place  of  his  laft  legal  fettlement ;  in  confeqiienctof  whicH 

f^^  iollowing  ezaminaiioo  was  taken  upon  uath  before  thofe 

ll^^^  Juftic€6,    and  figrted  by  the  pauper;    that  is  to  fay^ 

^-  4Coanty  of  Suffolk.     The  examination  of  John  Sharped 

^  ^^M  kklingham  All  Saints  in  the  faid  county^  labourer^ 

J  ^"%«iBen  on  oath  before  us  two  of  his  Majefty's  Juftices  oT 

^  ^%hc  Peace  in  and  for  the  faid  county,  the  t9th  day  of  Fe^ 

\    -,^hMj9  17799  touching  the  place  of  bis  Uft  \t%a\  ^t\\W 
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^'  ment ;  who  faith,  that  al)Oiit  24  years  ago  he  duly  tet  him^ 
"  felf  for  a  year  to  Thomas  Pepper  or  Krifwell,  in  the  faid 
*^  county,  farmer}  but  cannot  recoiled  his  wages;  that  he 
**  duly  entered  on  his  faid  fervice,  ferved  the  year  ia  Erif- 
*^  wefl  aforefaid,  and  received  his  year's  wages ;  fince  ^idr 
''  time  he  has  done  no  aS  whereby  to  gain  a  fattlemenr 
^^  elfcwhcre,  to  the  heft  of  his  knowledge.  John  Sharpe* 
**  Taken  and  fwom  before  us  the  day  and  year  flrR  above 
•'  wrkten.^  No  proceedings  were  had  in  confequence  of 
this  examination,  until  the  order  of  removal^  wbich  is  the 
fubjeQ  of  this  appeal,  was  applied  for  and  made,  bat  not  by 
the  fame  Juftices  who  took  the  faid  examination'  The  pau*r 
per,  from  the  time  of  the  examination  being  taken,  con* 
thmed  toreiide  in  Icklingham  AH  Saints  for  about  ave  years, 
endeavouring"  to  gain  his  livelihood,  and  without  becoming 
chargeable  to  that  pari(h>  wlien  he  became  infane,  and  con« 
tinned  in  a  ftate  of  infanity  to  the  time  of  his  removal  to 
ErifweR,  as  aforefaid,  and  alfo  to  the  time  of  hearing  this 
appeal.  On  the  part  of  the  refpondents  this  examination 
was  offered  in  evidence,  and  objeded  to  on  the  part  of  the 
appellants ;  but  it  was  received  by  the  Court,  the  hand- 
writing of  the  Jufliccs,  who  took  the  fame,  being  firft 
proved ;  and  upon  that  and  other  evidence,  the  Seilions  con* 
firmed  the  order;  but  they  alfo  dated  that  in  their  opinion 
the  evrcience  produced,  exclufive  of  the  faid  examinatiofi^ 
^vr.r>  not  fiifficitnt  to  warrant  that  determination. 

The  queftion  now  before  the  Court  was.  Whether  the  ex- 
amination above  dated  ought  to  have  been  received  in  evi-  . 
«lence ;  and  the  Court  being  divided  in  ihcir  jndgment,  deli- 
vered their  opinions  at  large,  the  youngcft  Judge  beginning. 

Grose,  J. — The  queftion  is,  whether  the  information 
taken  before  the  Magidrate  is  competent  evidence  of  the 
pauper's  fetllement  in  rTilwell,  to  wairant  the  Juftices  io 
making  thfe  order  of  removal,  aud  the  Coin-t  of  Qi,iarter- 
Seflions  in  confirming  it.  7  he  h&  to  be  proved  was  a 
hiring  and  fervice  for  a  year,  namdy,  an  agreement  between 
the  pauper  and  T,  Pepper,  of  Erifwcll,  that  the  one  would 
ferVe  the  Farmer  and  the  other  retain  the  pauper  in  his  fer-  ' 
vice  for  that  period  ;  and  that  it  took  effed.  To  prove  this, 
an  examination  of  the  pauper  taken  before  two  Magidrates, 
whodfdnot  remove,  was  produced;  and  it  appeared  that 
the  pauper,  fince  his  examination,  had  become  infane,  and 
fiill  continued  in  that  date.  The  objcfiion  to  this  is,  that 
an  agreement  mud  be  proved  cither  by  the  parlies  orthe 

wit- 
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witnclTes  to  it,  and  that  the  oath  either  of  the  party  or  the 
witncfs  is  not  admiiTible  in  evidence  when  it  is  given  in  the 
abrence  of  another  who  is  to  be  aflfefieJ  by  it.  To  this  it 
is  anfwered,  (ir(l,  that  this  examination  may  be  read,  be- 
cmft  it  is  like  a  judgment  upon  which  no  execution  hat 
ilTued.  My  anfiver  is,  that  it  is  not  like  fuch  a  judgment ; 
for,  in  the  firft  place,  before  fuch  a  judgment  can  be  ob- 
(lined,  the  party  to  be  affeSed  by  it  mud  have  an  opportu- 
nity of  being  heard ;  he  mud  have  been  ferved  with  a  writ» 
or  have  had  notice  of  the  proceedings.  And,  fecondiy,  the 
jud^ent  mud  have  been  given  by  a  court  of  competent 
jurifdidion  :  but,  in  the  prefent  cafe,  I  conceive  that  thefe 
Juftices  had  not  jurifdidion  to  adminiAer  an  oath.  By  the 
»3  y  14  Car.  II.  they  are  empowered  only  to  remove ;  and 
onlefs  they  adminifler  the  oath  for  the  purpofe  of  removing, 
I  think  it  is  no  more  than  if  a  Juftice  of  another  county  ad- 
niniftered  it.  Here  there  was  no  removal,  and  I  do  not  fee 
what  power  they  had  to  adminifter  the  oath  but  for  that  pur- 
pofe. Secondly,  however,  it  is  faid  that  this  examination 
incompetent,  becaufe  it  is  as  good  evidence  as  that  of  A 
perlbn  who  had  heard  the  pauper  fay  tliat  he  had  been  hired 
for  a  year,  and  ferved  it ;  that  fuch  evidence  would  have  been 
competent,  and  therefore  that  this  is  fo.  As  to  its  being  as 
good  evidence  as  that  of  a  perfon  who  had  heard  the  pauper 
f^yhebad  been  hired,  there  is  this  material  difference,  that, 
kd  the  perfon  been  prefent,  fuch  perfon  might  have  been 
crofs  examined  as  to  all  that  pafTed  between  him  and  the 
Puper,  if  any  part  of  it  were  to  be  heard.  But  here  we 
^only  what  the  overfcers  chofe  to  examine  to,  and  what 
^he  Magiftrates  thought  (it  to  ftate.  Next  is  fuch  evidence 
^<*H>eieni  ?  It  is  what  is  commonly  called  hearfay  eviiiencc  of 
3fa£L  Now  it  is  a  general  rule  that  fuch  evidence  is  not 
•imilHbif,  except  in  fome  few  particular  cafes,  where  the 
^Weption  (for  aught  we  know]  is  as  ancicilt  as  the  rule. 
A  pedigree  may  be  proved  by  reputation :  prefcriptive  rights 
"*ybefo  proved;  and  yet  in  cafes  of  prefcription,  thofe 
^1  perfons,  who  arc  permitted  to  give  evidence  of  wha^ 
^  may  have  heard  from  dead  perfons  refpefting  the  re- 
Pvwionor  the  right,  are  not  permitted  to  Aate  faSs  of  tlie 
jwrcifcof  the  right  which  the  dcceafcd  perfons  faid  tht-y 
w  feen.  And  I  am  not  aware  of  any  principle  upon  whirji 
*Wi  evidence  is  admiflible  that  may  not  extend  to  proving 
"7  hearfay  any  agreement  whatfocver.  'No  print  iple  wa^ 
™rf  to  take  this  out  of  the  general  rule,  to  fliew  why 
"*w6j  etidcncc  of  tl-.c  acjrecmcnt  fljo-.ild  be  permitted  in 
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this  cafe  any  more  than  in  any  other.  But  cafes  have  l>ccn 
cited  both  tn  pc.vc  rhat  (hib  evidence  was  admiflible  a» 
hcarfav  evidence,  and  a«;  given  ii|X)n  oath  before  the  Ma- 
gi flrates.  In  Rfx  V.  Niitlfjf  two  queftions  were  rnadr, 
I  ft,  WhetI.er  a  fetilemcnt  were  proved  in  Bentworth;  and 
tdly.  Whether  a  fubfeqnen'  retrlemenr  were  gained  in  Ils- 
field.  The  fiibfequeni  fettlement  was  attempted  tobe  proveti 
by  Rachael  Merrati's  hearsay  evidence:  the  Court  were  of 
opinion  that  a  good  fettlement  was  e(Tabli(hcd  in  Bentworth  ; 
and  Afto/ij  J.  thought  the  Sefllons  wrong  for  rejefting  the 
evidence  of  R.  Merratt,  for  *•  the  widow*s  account  of  her 
family  ought  to  have  been  rec-ivod."  The  obje£lion  there- 
fore was  not  well  confidered,  and  for  this  reaO^n,  that,  if  it 
were  evidence,  it  did  not  prove  a  fec;lemcnr  in  Ilsfteld.  In 
Rex  V.  Cain  St.  Aldwins,  the  Court  did  not  declare  under 
v^hat  circumftances  an  examination^  upon  oath  would  be 
evidence,  but  determined  that  in  that  cafe  it  ought  not  to 
have  been  admitted  at  all :  and  the  ground  upoo  which 
Lord  Ch.  J.  Z<rr proceeded,  was,  that  the  examination  was 
laken  by  Juflices  of  another  county,  and  that  the  perfon 
was  then  alive  for  aught  that  appeared  to  thecontrary.  The 
objeSion,  that  the  two  Jufticea  wtrs  of  another  county,  was 
immaterial,  if  the  fafls  being  proved  on  oath  behind  the 
back  of  the  adverfe  p^rty  could  be  evidence,  unlefs  the 
Court  thought  the  examination  mufl  he  authorized  by  the 
ilatute ;  and,  if  it  muft,  then  the  ohjev^ion  applies  here  th«c 
the  examination  is  not  within  it,  becaufc  the  Juftices  who 
took  the  examination  did  rot  remove,  and  poffibly  they  did 
not  think  the  evidence  fuiTicicnt  to  warrant  them  in  making 
the  removal.  In  Rrx  v.  Grccmvichy  the  Court  did  not  de- 
termine whether  or  not  the  hearfay  evidence  was  compe- 
tent: the  objeflion  does  not  appear  to  have  been  taken; 
but  the  Court  faid  that  tlie  Sefljons  had  ftated  evidence,  zvA  ' 
not  facis,  and  ihe  cafe  was  fent  doan  to  be  re  ftaied.  Uo- 
dciibtedly,  however,  an  idcn  has  prevailed  that  fuch  hearfdj 
evidence  is  fufficicnt :  but  I  can  make  no  difference  between 
cvidencenecefiary  toproie  an  h'ring,  that  is,  an  agreement 
to  hire,  and  any  other  agreement ;  the  law  of  evidence  muft 
be  the  fame  at  the  Qiiarier-Seflions  as  in  the  Courts  of 
Weftminfler-Halj ;  and  no  one  ever  conceived  that  an  agree* 
incnt  could  be  proved  by  a  witntfs  fwearing  that  he  hcaril 
another  fay  that  fuch  an  agreement  was  made.  Is  the  evi- 
dence better  upon  the  ground  that  it  was  upon  oath  ad« 
miniftcred  by  two  Juflices?  Evidence,  though  upon  oath> 
to  affed  an  abreni  pcrfon,  is  incompetent,  becaufe  he  tiXk^ 
tiot  cro/s-examine ;  as  nothing  can  be  more  unjuft  than  that 
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%.  perfoB  (hould  be  bound  by  evidence  which  he  is  not 
permitted  to  hear/  Before  the  ftatute  of  Philip  li  Mary  (i 
isf  2  P.  c!f  M.  cap.  13 ;  and  2  y  3  P.  y  Af .  cap.  10),  a 
deponrioiiy  taken  before  the  Juflice  of  the  county  where  the 
murder  was  comnniitcd,  was  not  evidence,  even  though  the 
party  died,  or  was  unable  to  travel.  \\'hy  ?  becaufe,  al- 
though the  Juftice  had  jurifdi£lion  to  enquire  into  the  fad, 
the  common  law  did  not  permit  a  perfoii  accufed  to  be  af* 
fe&«d  by  an  examination  taken  in  his  abfcnce,  becaufe  he 
could  not  crofs-examine ;  and  thcretore  that  Aatute  was 
made.  To  this  point,  the  claufe  in  the  Mutiny- A6t  (which 
authorizes  the  Magiftrates  to  take  the  examinations  of  per- 
fons  inlrfting)  is  ftrong.  It  is  extremely  clear  that,  if  in 
«R  adion  by  the  executor  of  the  pauper  it  were  neceffary  to 
prove  this  agreement,  the  affidavit  of  a  witnefs  who  was 
dead,  taken  before  a  Judge  who  was  to  try  the  caufe,  would 
be  incompetent  to  be  read  after  [ris  deatli.  When  then,  and 
upon  what  principle,  could  this  man%  depofuiun  on  oath  be- 
come  evidence  after  his  death?  No  fuch  rule  of  evidence 
could  exift  before  the  13  and  14  Car.  II.  Suppofe  the  cafe 
.)iad  exlfted  the  next  year,  and  the  yearaftcr  the  pauper  had 
£OBe  before  two  JutUces  and  made  the  oath  he  did,  and  af- 
ter that,  upon  his  death,  two  other  Juilices  had  removed  his 
family  upon  that  examination,  could  this  Court  have  deter- 
.-mined  that  hearfay  evidence  of  the  hiring  was  good,  or  that 
ao  oath  v^k<in  bebre  two  M.igillrates  (not  for  the  purpofc 
of  removal,  in  the  abftncc  of  the  o:hcr  party)  would  have 

'  been  good  ?  Or  fiippofc  tiie  AQ.  of  Parliament  had  pafled 
two  yean  ago,  (hould  wc  now  fay  it  is  gocd  r  I  conceive 
iiot^  be^aule  it  would  be  againft  the  known  law  of  evi- 
idcnce;  for,  as  huarfay  evidence,  it  is  hearfay  evidence  of  a 
fadi  and  as  an  examination  upon  oath,  and  not  in  the  pre- 
fcoceof  the  oppofrte  pany,  nor  taken  with  an  inient  tore- 
iliovet  it  is  exrrtjudKial.  It  at  ihat  time  it  were  not  ad- 
VltiCble,  when  did  it  Lecome  fo?  Wilj  ihe  praQice  of  the 
Joftices  at  rhcir  private  meetings  or  at  liie  Qiuuer-Scfllons, 

jrioake  it  fo?  Suiely  it  is  too  much  to  fay  that  luchaprac- 
<tfpe  fliali  alter  the  law  of  evidence,  prevailing  throughout 
fbfi. kingdom •  in  the  Courts  abc-ve  and  at  tlie  AiTizes;  as 
at  niji prius  wc  do  nor  aficcl  to  allti-  or  make  new 
I  IP  tiDW.  then  ihall  it  bccompriont  to  Judices  of  the 
Ktado  fo.  But  even  were  we  diipofcd  to  conform  {o  a 
11^  jpf  evidence  adopted  by  fome  Juilicvs  of  the  Peace,  what 
HfewMalay  incafus  whcr-c  one  Court  of  Qyartcr-beffions, 
^fbm  ftom  another  io  their  rules?  Sp  it  is  in  this  cafe*,va 
icot|oUe&  the/  gdmit  this  evidence^  in  othecs  iViev  t&- 
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jcft  It.    \Vc  muft  fay  that  fuch  precedents  ought  not  to. 
guide  us,  but  we  roud  be  governed  by  the  known  rules  of 
evidence  which  are  to  be  found  in  our  law  books.     If  then 
the  decifions  of  the  Courts  below  cannot  alter  the  law,  when 
has  it  grown  into  law  by  the  decifion  of  the  Courts  above  ? 
I  have  comnnen ted  on  the  decifions,  which  were  cited  in  the 
argument,  (the  earlieft  of  them  being  in  I739)j  and  in  no 
one  of  them  has  the  cjueftion  fairly  and  fully  come  before 
the  Court,  or  been  decided  as  a  principal  queftion.     Upon 
what  principle  (hall  it  now  be  decided?  None  is  laid  downr. 
But  it  may  be  faid  that  it  is  in  this  cafe  wife  anddifcreet  to 
depart  from  the  general  rule  of  evidence,   and  in  this  in- 
ftance  to  admit  hearfay  evidence  of  a  fa^y  or  evidence  on 
oath  adminiftered  in  the  abfence  of  the  adverfe  party.     I 
dread  that  riiles  of  evidence  (hall  ever  depend  upon  the 
difcretion  of  Judges ;  I  wi(h  to  find  the  rule  laid  down,  and 
to  abide  by  it.     In  this  cafe  I  find  the  general  rule;  I  find 
no  decided  authority  that  forms  an  exception  to  it;  and  no^ 
thing  but  a  clear  uncontrovertible  decifion  upon  the  poiht» 
and  not  the  conce(rion  of  Counfel,  or  the  obiter  Ji^m  of  2, 
Judge,  ought  to  form  an  exception  to  a  general  rule  of  law 
framed  in  wifdom  by  our  anccdors,  and  adopted  in  every 
cafe  except  where  the  exception  is  as  ancient  as  the  rule. 
Upon  thefc  grounds  it  feems  to  me  that  upon  the  evidence 
ftated,   the  Jufliccs  below  ought  not  to  have  removed  the 
pauper,  nor  the  Court  of  Quarter-Se(nons  to  have  affirmed 
the  order;  and  confequently  that  both  the  orders  (hould  be 
quafhed. 

BuLLFR,  J. — In  this  cafe  it  appears  that  the  pauper  was 
taken  before  two  Jullices  by  the  Overfeers  of  the  Poor  of 
the  Parifli  of  Icklingham,  where  he  then  redded,  for  the 
purpofe  of  being  examined  as  to  the  place  of  his  laft  legal  fettle* 
,nent\  that  he  was  examined  onoath  before  them,  and  figncd 
his  examination.  The  pauper  afterwards  became,  and  has 
f  ver  fince  continued,  infane ;  and  the  Se(rions,  beiiig  of 
opinion  that  the  examination  was  good  evidence,  liponthe 
.luihority  of  that,  confirmed  the  order  of  removal.  The  ■ 
queftton  refcived  for  the  opinion  of  this  Court  is.  Whether 
under  thefe  circumftances  the  examination  ought  to  have 
been  read  in  evidence  ?  This  cafe  has  been  argued  on  Iwo 
^^ronnd?.  ift,  that  it  is  admi(rible,  as  an  examination  taken 
on  o.uh  by  JuAices  who  had  a  competent  authority;  2dl]r, 
that  it  is  evidence,  as  a  declaration  under  the  hanld  of  'the 
tauper.  I  am  of  opinion  that  it  is  admiflTible  evidence  in 
rach  of  thofe  lights.  Btit  before  I  (late  the  groiinds  on  which 
I  bold  it  ^(/miCibfe,  it  wi\\\)t  oTo^tr  ^o  ^remife  that  Icoo- 
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uder  the  pauper  as  dead;  be  being  in  fuch  a  (late  as  renders 
it  tmpoffible  to  examine  him :  and«  if  he  were  dead,  it  i« 
admitted  at  the  bar  that  there  are  feveral  cafes  in  which  it 
has  been  held  th^t  what  he  faid  might  be  received  in  evi- 
dence.     Of  ihofe  cafes  I  ihall  take  more  particular  notice 
when  I  come  to  the  fecond  part  of  the  cafe.      But  the  firft 
ihing  to  be  confidercd  is,  whether  this  evidence  be  admif- 
Able  as  an  examinatian  taken  en  oath  by  porfans  iaving  a  compel 
tent  auiiarity  f  It  Teemed  to  be  agreed  by  thofe  who  argued 
at   the  bar,  that  if  the  Juftices  had  made  an  order  of  re- 
moval immediately  on  tsfking  the  examination  of  the  pauper, 
xht  exanunaiion  would  then  have  been  a  judicial  ad,  and 
would  have  been  evidence^  indeed  the  fecond  fedion  of  the 
ad  calls  It  ^judgtwnt.    I  agree  that  if  the  taking  of  the  eK- 
amination  were  not  a  judicial  ad,  but  was  merely  coratn  non 
judice,  it  is  not  evidence  as  an  examination  on  oath.     The 
.queftion  then  b,  whether  this  were  a  judicial  ad  or  not  ?  It 
innft  be  fo  at  the  time  it  was  taken,  or  cannot  become  fo  at 
•II;  and  tf  an  immediate  removal  might  have  been  founded 
on  it,  in  my  judgment  it  is  a 'full  proof  that  this  wasayM« 
Jfcial  zGL     'i  he  power  of  the  }u(lices  is  founded  on  the  1 3 
^  14  Car.  n.  cap.  I2»  §  i»  which  enads.  That  it  (hall  be 
Jawtul,  upon  complaint  made  by  the  Overfeers  of  any  pa* 
Tiih,  for  any  two  Juftices  by  th<9ir  warrant  to  remove  and 
convey  any  pcrfonJikelytob^omc  chargeable  to  fuch  pariOi 
•wliere  he  was  laft  legally  fettled,  unlefs  he  give  fuiTicient  fc- 
curity  for  the  difchargeof  the  parifh,  to  l>e  allowed  by  the 
laid  JitAices.     The  ftatutedoes  not  in  wor^s-fay  any  thirc: 
fibout  the  mode  of  examination;  but  wherever  a  power  ot' 
judging  and  determining  is  given,  an  authority  to  examine 
on  oath  is  virtuaUy  and  ntctlTar-ily  included  in  4t.     What  • 
^ver  the  Juftices  do  in  piirfu&nce  of  that  ftatute,  I  conceive 
^  is  judicially  done ;  and  unlefs  the  rule  be  general,  this  ab- 
surdity would  follow,;    if  tl>c  Judiccs  are  of  opinion,  on 
theexamination,  (hat  tl>c  pauper  ought  to  be  removed,  and 
4io  remove  him,   it  is  evidence^  but  if  they  are  of  opinion 
,   'Ihat  the  feltlemcnt  is  in  the  parifh  requiring  the  exaraina* 
'Ci<Mi9  and  therefore  he  otight  not  to  be  removed,  then  it  i-. 
«iot  evidence ;    whereas  in  the  4atter  cafe,  the  reafons  are 
gmich  Aronger  why  tjie  eKamipation  fliould  be  evidence, 
4luui  in  the  former  ;  becaiife  the  purifh-ofticers  arc  prefcnt  at 
^be  examination,  and  are  parties  to  it,  being  the  complain- 
and  the  perfons  caufing  the  examination  to  be  taken. 
it  never  can  depend  on  the  judgment  which  the  Juf- 
I  fball  form  for  or  againA  the  parifh,  whether  the  exa- 
i  in  the  cafe  f^c  or  arc  not  evidence  *,  \i  mufVbe  \^ 
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ciprocal.  And  this  cxanVination,  in  my  judgaMiH,  1i  tcrjr 
fimilar  to  the  cafe  of  a  depofition  before  a  Coroner,  which 
has  been  long  lettled  to  be  good  evidence,  i  Lev.  i8o« 
Kel  55,  though  the  perfon  accufed  be  not  prefent  when  if  it 
taken,  nor  ever  heard  of  till  the  moment  it  is  produced 
againft  him.  The  Coroner  is  to  inquire  into  the  caufc  and 
circumfh&nces  of  the  death  of  the  deccared :  the  Jufticea  afc 
to  inquire  to  what  partlh  the  pauper  belongs :  both  inquiries 
nre  general,  and  no  particular  perfons  are  parties  to  them. 
Again,  v^here  depofitions  are  taken  before  Comn[iiiTioners  of 
Exctfe,  if  the  witnefs  die,  Lord  Hollt  was  of  opinion  that 
they  were  good  evidence,  Sdlk,  555.  Where  an  ad  is  ju- 
dicially done,  it  is  not  neceflfary  that  the  perfon  to  be  af* 
ic&td  by  it  fhould  be  prefent  in  order  to  make  it  evidence 
againft  him,  and  therefore  depofitions  taken  by  a  Juftice  of 
a  perfon  who  afterwards  died,  though  taken  in  the  abfencs 
ot  the  prifoner,  mud  be  read.  So  it  was  determined  by  all 
the  Judges  in  Radburne^ s  QTSty  MkL  1787.  It  is  the  faima 
ns  to  depofitions  taken  undc  r  a  commitfion  from  the  Court 
gf  Exchequer  Taoker  v.  Tke  Duke  of  Beaufort y  1  Bnrr,  146. 
JBut  an  argumen*  wi«^  drawn  f-om  the  Miuin>-Acl,  which  it 
v^ss  faid  made  the  depofitions  rv'tdcnce  in  tlie  cafe  of  foldiers; 
and  therefore  it  wab  infe:  red  from  thence,  i hat  the  depo- 
fitions were  not  evidence  in  any  other  ca(e.  I  think  that 
AS  aflfords  a  very  diffeient  intt-Kncc.  The  firft  AS,  which 
contains'any  claiife  for  examinins;  fi^ldiers  refptfting  their 
fetdements,  is  i6Gfo.  If.  wh:ch  en'f^s.  That  it  fhail  be  law* 
ful  for  two  or  more  Juftlccs  of  the  county  or  place  where 
any  foldier  Oiali  be  qu^irtertd,  in  cafe  fiich  foldier  has  eit)|.cr 
a  wife  or  child,  to  caufe  him  to  be  fummoned  to  make  oath 
of  the  place  of  his  hiil  Itgii  fcfttlement;  and  fuch  foldier  is 
thereby  direOe<i  to  obey  (uch  fummons,  and  to  make  oatli 
acco^-dingly ;  and  fuch  J nfl ices  are  required  to  give  an  at* 
fefted  copy  of  fuch  affidavit  io  the  perfon  making  the  fiune^ 
♦o  be  by  him  deliveied  ro  his  commanding  officer,  in  order 
fo  be  produced  when  require^.  Provided,  that  in  cafe  any 
foldier  Hiall  he  attain  fummoned  to  make  oath  as  aforefaidi 
then  on  fuch  atteftcd  copy  of  the  oath  by  him  formerly 
taken,  be>n^  produced,  fuch  foldier  {UaW  not  l)e  obliged  to 
take  any  other  or  further  oath  with  regard  to  his  \e^al  fcC« 
tlemenr,  but  fhall  leave  a  copy  of  fuch  attefted  copy  of  exft* 
mination,  if  required.  That  a£l  fays  nothing  about  tiio 
examination,  or  the  copy  of  it,  being  evidence,  but  mol^ 
probably  the  Legiflature  meant  or  underftood  that  they  wouM 
both 'be  fo;  for  the  objeS  was  to  prevent  the  foldier  htiug 
t:iUcd  upon  to  attend  the  Juftices  more  ihan  ouce^  aitf  m 
'  ••  ■    -  ■-  tbt 
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the  fame  time  to  fiibftitute  as  good  %  thing  ss  an  t xantn* 
at  ion  in  {ieo  of  it  fer  the  benefit  of  the  parifh.  But  in  the 
32  Gf§.  II.  or  becwccn  that  tiioe  and  the  ao  Geo.  II.  the  La- 
filature  had  under  their  confideratioa  what  wonid  be  evi- 
dcnce,  and  accordingly  they  infcrted  in  the  above  claufe  the 
ibilowing  words :  **  which  atteftedcopj  (hall  at  any  cinne  be 
^  adooitted  in  evidence,  as  to  fuch  laft  legal  fettleaient,  bt* 
^  fore  any  of  hit  Majefty's  Juftices  of  the  Peace,  or  at  any 
^  Oencrat  or  Quarter  Seffions  of  the  peace."  So  the  law 
ftands  now  ;  and  the  e$py  oaly^  and  not  xhemgmai,  is  by  the 
Aft  made  evidence;  which  could  only  be  done  on  the  idea 
that  the  9rigifud  was  evidence  before.  If  it  had  been  ne- 
ecflary  to  have  enaded  that  the  original  fliould  be  evidence, 
two  words  would  have  done  it:  and  it  is  impoflfible  to  fup- 
pofe  that  the  Legiflarure  meant  that  the  copy  fliould  be  evi- 
dmce,  when  the  original  was  not.  This  law  therefore  af- 
ffards  a  ftrong  argument  that  the  examination  is  admifliblc 
^jadence.  -  Again,  what  was  faid  by  Lord  Chief  Juftice  Z#re 
in  the  cafe  of  the  King  v.  Cotne  St.  AUtvjiifs^  is  a  very  ma- 
tetial  authority  to  prove  that  this  cYaminaiion  was  admif- 
ffile  in  evidence.  There  an  order  of  removal  of  a  baftard 
inade  in  Wilt$  was  founded  on  the  examination  of  the  mo* 
fher  in  MidHefex.  L#r,  Ch.  J.  there  faid,  ^*  the  only  ma- 
^*  terial  evidence  which  appears  to  have  been  given,  was  the 
^  exaraination  of  the  mother,  which  ought  not  to  have 
^^  been  admitted ;  for  ii  is  a  general  rule  in  evidence  that 
••  the  dfpofiticn  of  a  living  witnffs  ought  not  to  he  received, 
^  unlefs  it  appear  that  the  nvitrwfs  Kmjilf  c9uH  not  he  produced 
^  Uhe  examined  ore  tenus ;  and  thertfore  as  the  evidence  here 
^  given  has  an  original  defeC^,  which  cannot  be  fiippiied, 
^  tbn  order  ought  to  be  quaAied."  It  clearly  therefo«'«  muft 
have  been  his  opinion,  that  had  the  mother  been  dead,  or 
in  a  Aate,  like  this  pauper,  of  incapacity  to  be  examined 
m  HmHf  her  depofition  might  have  been  received  in  evi- 


The  (econd  groni^d  on  which  this  has  been  argued  to  be 
ridence  is,  that  it  is  a  declaration  under  the  hand  of  the 
Bioper.  This  introduces  the  general  qtieftion,  whether 
m^iy  mdence  from  the  perfon  under  whom  the  feitlement 
*lf[  deimed,  can  be  received.  The  queflion  ha5  been  fo 
[.^ided,  that,  in  my  opinion,  it  would  be  fuflicient  to 
lion  ihe  cafes  only  :  but  as  different  opinions  are  enter- 
1  on  the  Bench  upon  the  fubjud,  1  (hall  go  fomewhat 
HMeat  lavge  into  the  confideration  of  it.  The  weight  of 
^  aoiboritiea  was  fo  forcibly  felt  at  the  Bar,  thai  \b«. 
iefttad  of  denying  that  ia  any  cate  Vwiaxtsk'}  vcv* 
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dence  ccmU  be  received,  endeavoured  to  difiirgiiini  tlie 
cafes  determined  from  the  prefent,  and  fuppofed  that  they 
were  decided  on  particular  circumfiances,  Firft,  it  is  faid 
that-thcre  is  no  cafe  in  which  hearfay  evidence  has  been  al- 
lowed where  the  party  is  alive,  and  able  to  be  produced.  I 
agree  to  that  poiition:  but  here  the  party  is  qua  dradt  and 
not  able  to  be  produced.  Secondly,  that  in  the  cafe  of  iVti/- 
ity,  the  hu(band  was  dead,  and  there  was  alfo  perfonal 
knowledge  of  the  wife  that  her  hulband  had  been  in  the 
ftrvice  he  fpoke  of.  And  in  the  cafe  of  Grrenwick^  the  huf- 
band  was  dead,  and  it  does  not  appear  but  other  evidence 
might  have  been  produced  when  the  cafe  went  down  to  the 
SeJTions  again.  But  let  us  fee  what  thofe  cafes  were.  In 
the  former,  the  widow  depofed  that  her  late  hu(band  ioU 
her  he  had  hired  himfelf  to  Smiti,  and  that  in  confequence 
of  the  hiring  he  went  into  SmitKs  lervice,  and  was  turned 
away  a  month  before  the  year  was  up,  becaufe  he  (hould  npt 
vain  a  fettlement,  though  Sffiith  did  not  aflign  that  or  any 
other  reafon ;  and  the  wife  further  depofed,  that  flie  twice 
faw  her  htifband  during  the  year  he  fcrved  Smith.  The  Sef* 
fions,  confidering  the  declarations  of  the  huiband  as  mere 
hcarfay»  rejeded  them  as  not  being  admifllble  evidence.  It 
was  argued  that  the  cafe  ought  to  be  fent  back  to  the  Sef- 
iions,  to  hear  and  receive  the  declarations  of  the  hu(band  ; 
that  fuch  evidence  ought  to  be  admitted  in  a  cafe  circum? 
(lanced  as  the  prcfent ;  and  that,  in  fad,  it  was  the  conflaxit 
pradice  of  other  Seflions  to  receive  fuch  hearfay.  On  the 
other  hand,  it  was  admitted  that  the  evidence  of  the  woman 
refpeding  the  declarations  of  the  hufband,  was  admifllble. 
And  l^rd  Mansfield  faid,  that  he  was  fatisfied  a  clear  fairiing 
was  proved ;  and  that  though  the  evidence  rejeiied  ought  toiavf 
been  received^  yet  it  would  only  produce  more  litigation  and 
cxpence,  and  mull  have  the  fame  effed ;  he  faid  he  thought 
il;e  order  ought  to  have  been  quafhcd.  Mr.  Jni^ice  Afian 
was  citarly  of  the  fame  opinion  ;  and  faid  **  to  be  five  the 
cvfdf nee  of  the  woman  ought  to  have  been  admitted  ;  but 
{landing  alone  svght  to  be  taken  as  inconclufive  [which  latter 
expreflion  mull  he  inaccurately  taken ;  it  ihould  have  been 
**  ought  not  to  be  taken  as  ccnclufive?  \  The  other  cafe  of 
the  Kivg  v.  Grccniviihf  dated  that  the  pauper  was  the 
daughter  of  George  J^r<i//(leceafed,  luhs  in  his  lifc-time  declared 
to  a  witncfs  now  examined,  that  he  had  hired  himfelf  for  a 
year,  and  fervcd  :i  year  as  a  livery  fervant  at  7/.  wage^  to 
Captain  Hauvdcrfon^  who  had  a  houfe  and  family  at  Green-- 
wich  and  refided  there,  when  not  abfent  on  the  King's  fef- 
Vfcr;    thiit  Uh  mailer  made  frequent  voyages  to  HoUmufg 
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thither  he  attended  him,  that  he  never  was  40  days  toge- 
ther  at  Greenwich^  but  during  his  fervice  might  be  there  40 
dajs  at  different  times.     Afterwards  it  was  more  fully  tl:ited 
that  he  did  refide  40  days  at  Greenwich  at  different  times  ; 
and  the  order  adjudging  the  fettlement  in  Greenwich  was  af- 
firmed.    Now  both  thefe  cafes  are  direftly  in  point,  a.nd 
there  was  no  evidence  which  at  all  tended  to  prove  a  fettle- 
jnenty  but  hcarfay :  for  in  the  cafe  of  Nutley,  the  wife  hav- 
sng  feen  her  huiband  twice  in  the  fervice,  was  no  cvii^ence 
of  a  hiring  for  a  year;  and  in  the  cafe  of  Greenwich  it  does 
appear  what  paflsd  when  the  cafe  went  down  to  the  Scffions 
again ;  for  then  it  was  more  fully  dated  that,  the  pauper's 
father rcfided  40  days  at  Greenwich  at  different  times;  and 
upon  that  the  order  of  removal  was  affirmed  en  the  declaration 
mf  the  father  akne.     And  when  the  point  was  only,  whether 
heart'ay  evidence  could  be  received,  we  cannot  fuppofe  other 
.    evidence,  which  is  not  ftatcd,  to  have  been  given,  which 
rendered  that  point  immaterial,  or  varied  the  effeft  of  it. 
Thirdly,    it  was  argued  that  even  if  the  declarations  were 
evidence,  yet  ihtvt  mud  be  fome  concurrent  evidence  to  fup- 
port  it;  and  this  was  fuppofed  to  have  been  Co  held  in  the 
cafe  of  Cohi  St,  AMwin^s :  but  that  cafe  was  founded  on  very 
clear  grounds,  and  not  a  word  faid  in  it  about  concurrent 
evidence,  as  appears  from  the  note  of  Mr.  Jullicc  Clivf^ 
vhich  I  ha'«    before  mentioned.      Neither  docs  any  cafe 
whatever  fay  that  there  mud  be  concurrent  evidence.  Where 
the  queftion  is,  Whether  the  evidence  be  admidible  or  not, 
it  is  difficult  to  conceive  what  is  meant  by  concurrent  evi- 
dence ;  but  every  cafe  on  the  fubjeft  which  at  all  applies  to 
'*  this  point,  confiders  it  as  clear  thiit  the  evidence  may  be  re- 
ecived.     The  two  cafes  of  Nut  ley  and  of  Greenwich  are  di- 
reflly  in  point ;  and  they  are  confirmed  by  thofe  of  Creech 
St»  Miekaelf  and  of  the  Inhabitants  of  the  Holy  Trinity  in 
Warehttm ;  in  the  firil  of  which  the  pauper  having  run  away, 
a  copy  of  the  Regiftcr  was  proved,  and  then  a  witnefs  fworc 
that  yohn  Every ^  who  was  dead,  was  ecnjidered  ^s  the  pau- 
per's father,  and  that  he  knew  Mary  Every^  who  lived  in  F. 
^nd  whom  he  under Jlood  to  be  the  pauper's  mother,  und 
Aeard  the  pauper  call  her  mother:  the  Seffions  held  theevi- 
-dcnce  not  to  be  fufficient,  hut  the  Court  of  Kiig*s  Bcnchi 
-lield  that  it  was.     In  the  cafe  or  the  Holy  Trinity^  in  IVare- 
Ami,  it  was  proved  that  the  pauper's  hufband  was  born  in 
'Bnr  Regiif  and  proved  by  the  pauper  that  her  hufband  was 
*  iHffOad  beyond  fea,   and  had  been  two  years,  if  alive ;  that 
^*tO  faer knowledge  he  lived  in  the  capacity  of  an  hoftltr  w\iK 
•  •M'f*  Lte,  \TkWarekam,  about  two  ycais,  where  (he  Uvi  \i\vci 
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brew ;  but  whether  there  was  any  agreemeflt,  of  hiring,  re- 
bting  to  fuch  fervice,  was  not  proved  ;  but  (he  had  heard 
ber  hufbandy2vy  that  he  was  fettled  in  the  Ibly  Trinity ^  Ware^ 
ham.  The  Court  held  (hat  evidence  fufficient  to  prove  the 
fettlement :  and  the  reporter  of  that  cafe  fubjoins  n  a  note^ 
ihat  in  cafes  where  the  perfon  under  whom  the  pauper 
claimed,  has  been  dead,  hear  fay  evidence  from  his  widow  ^  or 
from  other  per fznSf  of  his  declarations  refpe^ing  his  fettlemen^, 
have  frequently. been  received  \  and  inftances  the  cafes  oi  Greene 
wich  7LJ\d  Nuiley  ;  but  he  obferved,  that,  till  that  cafe,  there 
had  been  no  inftance  where  the  Court  had  pernaitted  fuch 
hearfay  evidence  to  be  received  in  the  life  of  the  perfon  under 
whom  the  fettlement  was  claimed.  The  Reporter  who  hat 
great  merit  with  the  profeiTion  for  his  induftry  and  attention 
on  the  fubjcd  of  the  poor  laws,  proceeds  to  fugged  his 
doubt  of  the  determination  of  the  Court  in  that  cafe  :  but» 
on  the  bed  confideration  that  I  can  give  it,  that  doubt  docs 
not  appear  to  be  well  founded;  for  it  has  long  been  fettled, 
thut  if  a  perfon  be  abroad,  and  not  likely  to  return,  or  in  a 
ftate  incapable  of  being  examined,  he  is  confidered,  as  to 
that  purpofe,  as  if  he  were  dead.  The  other  cafes  which 
were  quoted  in  the  argument,  do  not  apply  to  the  prefeot, 
namely.  Rex  v.  Great  Bedwiny  Rex  v.  St.  Michael  in  Bath^ 
Jtex  v.  St.  Saviour* Sf  Southwarh\  and  Rex  v.  St.  Sepulchre. 
But  it  is  worthy  of  obfervation,  that  in  tlie  c«  !'t  of  Rex  v. 
Nut  ley  f  it  lb  fiated  on  one  fide  lo  be  the  conftaut  |va<5tice  of 
other  Seifions  to  receive  fuch  htai lay  evidence,  and  itisad- 
mittcd  on  the  orher  fide  that  the  evidence  of  the  widow  re- 
fpefling  tlic  declaration  of  her  huiband  was  admilBble.  So 
ill  the  note  before- mentioned,  on  the  cafe  of  the  HolyTri^ 
nity  in  W^arehamj  it  is  faid  that  hearfay  evidence  has  been 
frequently  received.  If  there  has  been  a  conilant  and  uni- 
form praflicc  at  all  the  Seflions  in  the  kingdom,  I  think  it 
requires  great  confideration  before  wc overturn  it ;  for,  he* 
fides  the  great  inconvenience,  confufion,  and  inconfiftencyt 
which  will  be  introduced  by  a  new  determination,  we  fliall 
hereafter  undoubtedly  he  fubjefl  to  the  fame  comment  and 
cenfiire  as  Lord  Chief  Juflice  Ryder ^  in  the  cafe  of  St,  £:- 
iylpVs^  without  BifbcpfgatCy  threw  on  another  determinatibn, 
when  he  faid,  '*  It  does  not  appear  in  the  cafe  of  Stretford  v. 
*«  Norton,  whether  ihefc  other  cafes  were  cited,  or  what  w^s 
•*  the  particular  reafon  of  the  refolurion  :  however  if  they 
**  were  cited  and  over-ruled,  we  may,  for  the  fame  reafon, 
**  over-rule  that  determination.'*  I  have  inquired  what  is 
the  ufage  at  different  Seflions,  and  I  find  that  tbroughoqt 
iAc  Wch  oi  England,  in  the  North  of  Englandi  and  \fi 
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ether  place?,  it  has  been  theconftfint  pradice  to  neceiVe  foch 
evidence.  I  have  heard  ot  no  one  Scilions  in  which  «  4if« 
fcrcnt  praSice  prevails ;  and  it  it  be  in  univerfal  «fc,  why 
Ihould  we  overturn  it?  If  on  ftich  a  qucflion  arirmg  on  a 
fettlement  cafe  wc  arc  to  go  into  firft  principles,  1  know  not 
where  ut  are  to  Hop.  It  has  been  underftood  as  prttty  clear 
law,  that,  in  queftions  of  pedigree,  and  lome  other  cares 
hfcrfay^  and  rfputdticrif  are  good  evidence ;  but  if  the  evi- 
dence ftared  in  this  cafe  be  not  allowed,  they  alfo  will  (land 
on  a  very  (hallow  and  (lippcry  foundation.  Each  has  au^ 
tharity  to  fupport  it ;  and  if  that  be  taken  away,  I  can  ftate 
no  principle  in  favour  of  them.  The  true  line  for  courts  to 
adhere  to  is,  that,  wherever  evidence  not  on  oarh  has  been 
repeatedly  received,  and  fandioned  by  judicial  detcrmina* 
tions,  it  (hall  be  allowed :  but  beyond  that,  the  nile,  that 
no  evidence  (hall  be  admitted  but  what  is  upon  oath,  (hall 
be  obferved.  It  would  be  eafy  to  (late  or  imagine  a  con* 
verfation  in  which  a  man  gave  an  account  of  his  own  ha- 
bits and  tranfadions  in  life,  his  refidence,  his  connedionsy 
and  relations,  which  would  be  equally  material  in  tracing  ft 
title,  as  in  inveftignting  a  queftion  of  fettlement :  and  it 
'would  be  (Irange  if  fuch  a  converfation,  after  the  father^a 
death,  (hould  be  fufficient  to  enable  the  fon  to  recover  an 
eftate  of  10,000/.  a  year,  and  yet  (hould  not  be  fuflicient  to 
^ve  his  fon  a  fettlement  as  a  pauper.  Hearfay  evidence  has 
been  received  to  prove  whether  land  were  or  were  not,  par« 
eel  of  a  certain  tenement;  and  was  adjudged  to  be  good 
evidence  in  Davies  v.  Pierce ^  and  HoUoway  v.  Rakes,  It  is 
conllantly  allowed  in  all  cafes  of  pedigree,  though  from  per- 
-fonsnot  of  the  family,  as  in  Brown  v.  SMley^  F.arter,  1 776; 
and  alfo  in  the  cafe  of  cufloms;  and  has  been  received  even 
in  the  cafe  of  fwigle  h&s ;  as  of  a  marriage,  being  in  orders, 
and  of  a  prefentation ;  Harfcoi*s  cafe,  Comb.  202;  and  the 
Bi(hop  ot  Mcath  v.  Lord  BelfiM,  In  the  lad  cafe,  the 
name  of  the  patron  who  prcfentcd  was  omitted  in  the  Re- 
gifter,  and  this  Court,  on  a  Writ  of  Frror,  held  that  pirole 
%vidence  might  be  received  of  it ;  for  (faid  ihcv)  a  pre- 
fentation may  be  by  parole,  and  w  hat  commences  by  parole, 
may  be  tranfmitted  to  poilerity  by  parole ;  and  that  creates  a 
general  reputation.  A  hiring  for  a  year  may  be  by  parole ; 
bearfay  evidence  has  been  ailov  cd  to  prove  it  in  ail  the 
tefcs  I  have  mcntionet!,  and  has  been  rcje£ted  or  denied  in 
lK>ne.  I  am  of  opinion  that  tliofe  c/.Tes  ought  to  be  ad- 
hered to,  and  confcqucntly  that  the  order  of  SeiTions  (liouKl 
-be  affirmed. 
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AsHHURSTf  J. — If  this  were  a  new  cafe,  I  (hould  be 
firongly  of  opinion  that  the  evidence  given  ought  not  to 
have  been  received,  as  being  hcarfay  evidence.  But  I  think 
that,  as  certainty  b  fo  defirabie  in  the  law  in  general,  and 
particularly  in  this  branch  oF  it  which  relates  to  cafes  of 
daily  occurrence,  when  a  cafe  has  been  decided  and  adeJ 
upon,  it  is  better  not  to  overturn  it.  In  the  cafes  of  Rex 
V,  Niitley,  y  Rex  v.  Greenwich^  which  have  been  dated,  and 
which  I  (hall  not  repeat,  it  was  determined  that  fuch  evi- 
dence is  admiiTible ;  and  this  not  as  a  mere  obiter  di^um, 
but  upon  deliberation:  and  in  the  latter  of  them  it  wa& 
thought  fo  material,  that  the  cafe  was  fent  down  to  hwe  the 
hO,  more  explicitly  dated ;  and  on  its  being  returned  fo 
ftated,  the  order  was  affirmed  here.  There  are  other  cafes 
in  which  this  kind  of  evidence  is  allowed  by  univerfal  con- 
fent ;  as  in  the  cafe  of  a  pedigree;  and  if  wc  were  to. over- 
turn the  cafes  which  have  been  determined  on  fettlcmentSy 
we  may  as  well  overturn  the  law  in  cafes  of  pedigree  ;  for  I 
do  not  know  any  reason  which  applies  to  the  one,  that  is 
not  equally  applicable  to  the  other.  In  both,  the  fubje6t 
matter  of  litigation  is  concerning  the  date  and  condition  of 
the  party.  It  is  natural  for  perfons  to  talk  of  their  own 
fu nations  and  of  their  families.  The  evidence  is  in  its  na- 
ture of  an  unfufpicious  kind ;  it  is  generally  brought  from 
remote  times,  when  no  queftion  was  depending,  or  even 
thought  of,  and  when  no  purpofe  would  apparently  be  an- 
fwered.  In  thefe  cafes,  in  general,  it  is  perhaps  of  litrle 
confequence  to  the  pauper  whether  he  belong  to  one  parifli 
or  to  another ;  the  difpute  is  between  the  two  pariOies  which 
fhould  bear  the  burden  of  maintaining  him.  The  paupef> 
himfelt  (when  capable  of  being  produced)  is  competent  to 
give  evidence  relative  to  his  feitlement.  In  the  two  cafes 
alluded  to,  it  was  held  that,  when  he  \s  derJy  his  declara- 
tions may  be  received  in  evidence;  and  the  being  in  a  ftate 
of  infanity  (which  introduces  the  fame  impofiibiiily  of  pro- 
ducing him  as  if  he  were  dead)  makes  the  evidence  equally 
aJmifl'ible.  With  regard  to  ilie  flatuie  13^14  Car.  II.  it 
rather  feems  to  me  that  on  that  ground  alio  this  evidence  is 
admiflible.  We  are  not  to  fuppolc  that  the  pai  ty  was  taken 
before  the  Jnflices,  and  examined  upon  oaih  before  them, 
as  a  mutter  of  mere  idle  curiofity  ;  nor  can  wc  imagine  that 
the  Jufticcs  would  have  inveri'eied  in  if  merely  ro  gralify 
luch  curiofity.  We  mud  take  ii  therefore  that  the  thing 
paffed  in  the  way  or  a  Judicial  proceeding;  and  though  For 
fomc  reafon,    it  happened  that  the  examinatioa  was  not 
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s  Aed  upon,  we  cinnot  bat  fuppofc  that,  at  the  time^  it  was 
taken  *s  the  foundation  of  an  order  of  removal.  At  all 
events  this  renders  tlie  declaration  of  greater  folemnity  than 
An  idle  declaration  in  the  courfe  of  common  converfation.  As 
fhis  fn^tter  has  been  already  fo  fully  gone  into  by  my  bro- 
ther/?.^/Ar«  with  whofefentimcnts  lent i I ely concur,  I  (hall 
not  adii  more  than  that  I  agree  with  liim  in  thinking  that 
the  orders  ought  to  be  affirmed. 

Lord  Ken  yo  n,  Ch.  ].— As  far  as  the  inlerefts  of  thefe 
contending  parties  are  concerned,  I  might  excufe  myfelf 
from  entering  into  a  difcuflion  of  this  quedion;  for,  as 
two  of  my  brothers  have  already  declared  their  opinions 
againft  making  the  rule  abfolute,  it  cannot  be  made  fo,  as 
my  opinion  added  to  that  of  my  brother  Cr^V,  will  not 
make  a  majority.  But  as  this  is  a  matter  ot  importance, 
I  (hould  feel  myfelf  liable  to  great  reproach,  if  I  were  to 
fuflFer  this  queftion  to  pafs,  without  declaring  my  opinion. 
All  queftions  upon  the  rules  of  evidence  are  of  vaft  im- 
portance to  all  orders  and  degrees  of  men;  our  lives,  our  li- 
berty, and  our  property,  are  all  concerned  in  the  fupport  of 
thefe  rules,  which  have  been  matured  by  the  wifdom  of 
ages,  and  are  now  revered  from  their  antiquity,  and  the 
good  fenfe  in  which  they  are  founded ;  they  are  not  rules 
depending  on  technical  refinements,  but  upon  good  fenfe ; 
and  the  prefervation  of  them  is  the  firft  duty  of  Jud<^es. 
The  evidence  (hruld  be  given  imdrr  the  fm^ ten  of  an  oath  le- 
gally adminijiercdi  and  in  a  judicial  proceeding  depending  be^ 
tween  the  parties  affiled  by  it^  or  thfe  *-Mho  ft  and  in  privity  of 
eft^e  or  itUercft  with  them.  I  admit  that  this  man  who  was 
proved  to  be  infane,  is  to  be  confidercd  as  to  this  purpofe  in 
the  fame  (late  as  if  he  were  dead  ;  and  it  has  been  decided 
that  in'fuch  cafes  the  party's  hand-writing  may  be  proved, 
as  if  he  were  adually  dead.  Then  it  is  faid,  that  there  arc 
two  grounds  on  which  his  examination  may  be  received,  as 
to  both  of  which  I  agree  with  my  brother  Grof\  i  il.  As  an 
examination  taken  upon  oath  before  two  JuAices  of  the 

'^cace,  who,  it  is  argued,  had  authority  to  tiikc  it.     cidly, 

A*  •  declaration  of  the  party  examined.     I  wiil  briefly  co:.- 

"fider  both  rhefe  pofition«.     I'he  fiift  depends  on  the  ftatute 

'  13  &  14  Cm\  IL     That  Aatute  empowers  -the  Jufttces  to 

•aiako  an  order  of  removal;  it  does  not  givethem  an  ex- 
•pfda  power  to  examine,  but,  as  an  examination  is- necediry 
tagct  at  the  fads  upon  which  the  judgment  of  the  Ma- 
|;iflcatcs  is  to  proceed,  there  is  an  incidental  power  given, 
allowing,  them  to  examine  when  they  arc  called  upon  to  exert 
.jbcir  power  of  removal.    But  in  this  cafe  they  wcie  not  a^^* 
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plied  to  for  the  piirpofe  of  making  aa  order  of  removal  $  tbe 
Overfeers  called  upon  them  for  no  other  purpofe  than  to 
examine  the  pauper;  all  the  proceedings  therefore  were  ex« 
trajudicial;  and  the  examination  on  oath  might  juft  as 
well  have  been  taken  before  the  PariOi  Clerk,  and  would 
have  been  as  moch  entitled  to  credit  as  this.  But  I 
will  go  fufther;  if  this  examination  had  been  taken  in  order 
to  found  an  order  of  removal  upon  it|  ftill  I  (houid  have 
been  of  ophiion  that  it  would  be  no  better,  as  far  as  re- 
fpeds  the  pfefent  queftion,  than  a  mere  deciaratioo  of  the 
party,  the  effe£t  of  which  1  (hall  confider  prefently.  Ex»» 
mitiations  upon  oath,  except  in  the  excepted  cafes,  are  oi 
no  avail  unlefs  they  are  made  in  a  caufe  or  proceeding  de- 
pending between  the  parties  to  be  affeded  by  them,  and 
where  each  has  an  opportunity  of  crofs-examining  tliB 
wilnefs;  otherwife  it  is  res  inter  alios  a^a^  and  not  to  here* 
ceived.  It  has  been  faid  that  this  is  a  judgment  of  the  Juf* 
rices,  as  appears  by  the  2d  fedion  of  the  13  and  14  Car,  II. 
which  has  the  viord juJ^rment  in  it;  and  that  it  is  no  ob* 
jeftion  to  iU  being  a  valid  judgment  that  the  parties  to  be 
affeded  were  not  prefent.  But  I  think  rhe  word  jriw^^jiimf ^ 
in  the  fcdion  referred  to,  is  only  ufed  as  equivalent  to  the 
word  opinion.  And  as  to  a  judgment  being  binding,  though 
the  party  to  be  affeded  was  not  prefent,  I  think  it  will 
(carcely  be  found  that  that  is  fo,  unlefs  in  cafe  wliere  the 
party  has  had  an  opportunity  of  being  prel'ent,  <ir  was  con- 
tumacious, neither  of  which  was  the  cafe  with  the  parifla 
Kow  to  be  aflReded ;  but  as  to  them,  it  was  altogether  rrt  in* 
fer  ah'vf  a^d.  It  has  been  faid  that  there  are  cafes  where  exa- 
minations are  admitted,  namely,  before  the  Coroner,  tod 
before  Magiftrates  in  cafes  of  felony.  I'hat  obfervation  ap- 
pears to  me  to  go  rather  iii  fupport  of  life  general  rule,  tfau 
in  deflrudion  of  it.  Every  exception  that  can  be  accounted 
for,  is  fo  much  a  confirmation  of  the  rule,  that  it  has  be* 
come  a  maxim,  exceptio  probat  rrgiilom,  Thofe  excenttow 
alluded  to,  are  founded  on  the  ftatutes  of  Philip  ^  Atmjf 
and  that  they  go  no  further,  is  abundantly  proved.  Bc^  . 
fides,  the  examination  before  the  Coroner  is  an  inqilcft  dt*- 
office;  it  is  a  tranfadlion  of  notoriety,  to  which  every  pt*A; 
fon  haf«  a  right  of  accefs ;  and  writs  of  ad  qimd  iamsutm  haivt' 
been  frequently  fct  afidc  for  want  of  this  notoriety  10  llie 
execution  of  them  by  the  SheriflF.  Bur,  wiihoat  ftatiag 
the  cafts  vrhich  occur  on  this  head,  I  will  do  little  mem 
thati  to  reflef  to  the  cafe  oiThe  King  v.  Pained  in  SaU^uiutst 
S  llfyd.  163.  That  was  not  ioolely  decided,  but  wes  rhe  «fp»> 
»iM  ^f  thil  Geert.  afliRed  by  the  Court  of  Comnon  Pbei^ 
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tn  Salkefd  it  is  ezprersly  faid,  that  the  rule  cannot  be  ex- 
tended further  than  the  particular  cafe  of  felony :  and*  in  the 
other  book)  the  Chief  Judice  declared,  that  the  depofit ions 
were  not  evidence ;  and  a  weighty  reafon  is  givenf  namely, 
••  the  defendant  not  being  prefent  when  they  were  taken  be- 
fore the  Mayor,  and  fo  had  loft  the  benefit  of  a  crofs-exa« 
••  mination.**  This  cafe  is  adopted  in  2  Hawk.  PL  C.  cap. 
46,  5  I.  10,  which,  with  the  fubfequent  feftions  of  that 
chapter,  are  worth  confulting. 

Secondly,  confidering  this  as  a  declaration  of  the  party,  I 
sm  at  a  lofs  to  find  the  grounds  on  which  it  can  be  re- 
ceived. I  admit  that  declarations  of  the  members  of  a  fa- 
mily, and  perhaps  of  others  living  in  habits  of  intimacy  with 
chem,  are  received  in  evidence  as  to  pedigrees ;  but  evidence 
of  what  a  mere  flrangcr  has  (aid,  has  ever  been  rejeded  in 
fuch  cafes.  That  however  has  been  always  underftood  to  l)e 
an  excepted  cafe,  and  to  (land  on  reafons  peculiar  to  itfelf, 
which  1  need  not  take  up  time  by  ftating.  If  the  exception 
go  further,  I  (hould  have  wilhed  to  have  heard  it  dated  and 
defined ;  for  unlefs  that  is  done,  I  am  much  afraid  we  may 
endanger  a  rule  of  infinite  importance  to  every  individual, 
and,  by  fufFering  exceptions  to  creep  on  one  after  another^ 
leave  nothing  like  a  rule.  It  has  been  faid,  that  in  the  cafe 
of  T/fe  Bijbop  of  Meath  v.  Lord  Belfield,  in  a  guat^e  impcdit^ 
the  plaintiff  gave  in  evidence  an  entry  in  the  rcgiftcr  of  the 
diocefe  of  the  inllttution  of  one  Knight y  in  which  there  was 
a  blank  in  the  place  where  the  patron's  name  is  uFually  in- 
(erted  ;  upon  which  parole  evidence  of  the  general  reputation 
of  the  country,  that  Knij^^ht  was  in  by  the  prefentation  of  one 
under  whom  Lord  Be/feid  claimed,  was  offered ;  and  that, 
upon  a  bill  of  exceptions,  it  was  held  that  the  evidence  was 
adniiflible;  that  it  was  faid  that  a  prefentation  may  be  by 
parole,  and  what  commences  by  parole,  may  be  rranfmittcd  to 
poflerity  by  parole  I  have  not  feen  the  report  of  that  cafe  t 
but  this  I  admit,  that  a  prefentation  may  be  by  parole,  and 
that  may  be  provediby  parole;  that  is,  by  a  witnefs  who  was 
ijprrfrnr  and  heard  it;  luit  that  common  reputation  might  be 
jnV^  in  evidence,  I  muft  deny ;  if  it  could,  whv  might  not  fuch 
'evidence  decide  upon  titles  to  eftates,  at  leaft  before  the  (la* 
tote  of  frauds,  when  no  written  iuftrument  was  required  to 
make  a  good  feoffment  of  the  greateft  landed  property  in  the 
kingdom.  In  ihort,  it  being  admitted  that  the  rule  for 
vbich  I  contend  is  undoubtedly  the  general  rule,  the  evi- 
dence offered  in  this  cafe  muft  be  rejected,  unicfs  an  ex- 
eeptioo  in' favour  of  it  has  been  adopted  in  fuch  a  m^uxict  a% 
to'incoqiorate  it  inro  the  law  of  cviderxe.     For  wV\we  \%xV^ 
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line  to  he  ilrm^n  ?  If  the  Court  admit  fuch  an  ciaminaiior? 
to  be  evidence  againU  a  clafs  of  perfons  who  arc  ftrangers  to 
it,  how  <hall  we  ftop  Oiort,  and  fay,  that  it  (hall  not  he  evi- 
dence again  (I  any  other  ?  I  cannot  fay  how  for  inch  an  idea 
'  might  go.  This  brings  me  to  the  cafes  cited,  and  to  the  fnp- 
pofed  ufage.  And,  as  to  the  (irll,  there  rs  no  one  cafe  Ir 
which  the  point  has  been  decided.  In  Rex  v.  Nutky^  the 
'whole  of  the  wife's  evidence  was  difregarded  ;  whereas  a 
fair  inference  might  he  drawn  to  prove  her  hu (band's  fettle- 
mcnt,  from  the  faQs  which  (he  fwore  to  within  her  own 
knowledge;  for  every  hiring  is  prefumed  to  be  for  a  year, 
unlefs  fomething  is  flated  to  prevent  that  inference ;  and 
therefore  the  Court  quafhcd  the  order  of  Seflions  on  that 
ground.  As  to  the  cafe  of  Grrrmvici,  the  Seflions,  the  fe- 
cond  time,  found  the  a^ualfj^  cf  the  fer'vice  for  40  days  in 
the  pari(h.  Then,  as  to  the  cafe  of  ^/.  Sepulchre^  the  only 
point  there  determined  by  the  Court,  was,  that  they  could 
rot  receive  parole  evidence  of  an  indenture  not  proved  to  be 
loft.  And  in  that  of  The  Holy  Trinity  in  Wareham^  enough 
appeared  from  the  fafts,  which  the  wife  fpoke  to  from  her 
own  knowledge,  to  lead  the  Court  to  fuppori  theconcluflon 
\vhich  the  Selllons  had  drawn.  There  is  therefore  no  cafe 
in  which  this  point  was  the  very  hinge  on  which  it  turned. 
But  even  if  there  had,  as  it  would  have  ftood  Angle  in  oppo- 
fiiion  to  a  ferics  of  cafes,  I  fnould  not  have  placed  much  re- 
liance on  the  fuper-ftrufture,  when  the  foundation  failed. 
"But  the  obfcrvations  I  have  made  upon  the  cafes  alluded  to 
1  think  warrant  me  in  faying,  that  though  there  were  fome 
cxpreffions  tending  to  (hew  that  fuch  evidence  might  be  re- 
ceived, yet  it  was  not  the  ground  of  dciyvni  in  any  of  them  ; 
they  amounted  only  to  obiter  Sitlii\  or  even  let  them  be 
Z2\\^A fokmniter  di£\a\  and,  at  leaft,  they  fecmed  to  have 
proceeded  on  a  fuppofed  general  ul^ipc  at  the  Qiiarter  Sef- 
lions. This  therefore  brirrgs  me  to  ih:it  v. Inch  was  the  laft 
topic  of  argument.  The  propofition  wiiich  \i  dated  is  this, 
that  the  Juftices  of  IVace  in  Scdiou'^,  having  in  general  re- 
ceived fuch  evidence  as  ihii»,  ihcli  iifagc  cicutes  a  I'ulc  bj, 
which  we  are  to  proceed.  1  li;ive  I'.rtat  rtlpefl  for  that  clafs 
of  m^igiftratcft ;  1  know  their  muil  irnpi'riant  niility,  and 
have  much  regard  for  many  ot  tliciii  indivjilually  ;  hut  I 
confcfs  thcic  is  fomcihing  cf  novelty  in  that  argument  which 
refers  thofc  whom  the  conflitiition  of  the  jurifprudence  of 
this  country  hath  invc(lcd  with  the  power  cf  correding  the 
errors  of  Julliccs  of  the  Peace  to  tlic  praQice  of  thofe  very 
perfons  to  learn  the  rules  of  evidence  by  which  they  are  to 
proceed.    1  lemcmbcr  a  cafe  of  BaUidn  ct  ux,  v.  Bkckmoref 

which 
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•uhich  is  reported  in  i  Burr.  525,  and  of  which  I  have  a 
MS.  noic,  and  a  full  memory ;  where  Jufticcs  of  the  Peace 
had  committed  a  man  and  his  wife  for  returning  to  a  parifli 
from  whence  ihey  had  been  removed  by  an  order.  The 
aQion  was  brought  by  the  hufband  and  wife«  on  the  ground 
that  tlie  wife  had  been  improperly  committed ;  the  cafe  was 
t%vice  argued  ;  and  the  ufage  of  committing  frmcs  covert  was 
infilled  upon ;  and  it  rather  appeared  at  firil  that  fome  part 
of  the  Bench  were  inclined  to  give  countenance  to  fuch  an 
ufage ;  but  I  well  remember  that  Mr  Juftice  Foflcr  treated 
the  argument  with  more  indignation  than  is  exprefled  by  Sir 
yames  Burrow  in  his  account  of  that  cafe.  I  perfcdly  well 
recoiled  that  learned  Judge's  faying  that  he  had  heard  that 
communis  error  facit  jus,  but  he  hoped  he  (hould  never  hear 
that  rule  infided  upon,  to  fet  up  a  mifconception  of  the  hw 
in  deftrudion  of  the  law.  I  ihould  have  difdained  to  fay 
any  thing  on  this  pofttion,  unlcfs  it  had  received  the  appear- 
ance of  fome  countenance  in  the  cafes  I  have  mentioned,  and 
in  tiie  difcufTion  of  this  cafe.  It  is  the  whole  ground  of  the 
opinions  hinted  at  in  the  other  cafes.  But  I  could  give  fome 
account  of  the  uf^e  during  the  many  years  I  pradifed  at  the 
Seffions,  and  I  confefs  I  never  heard  of  fuch  evidence  being 
received  there.  The  pradice  I  know  varies  according  to  the 
ufage  of  each  county  where  the  Seifions  are  held ;  and  I 
fbould  as  foon  refort  to  the  ufage  of  every  parifh  in  the  king- 
dom on  a  queftion  concerning  the  ratcability  of  perfonai 
eftate.  But  I  will  not  enter  more  into  this  point,  as  I  am 
clear  it  would  be  mod  dangerous  to  adopt  it.  The  miflakes 
of  Judges,  provided  they  became  univerfal,  would,  accord- 
ing to  that  do3rine,  become  rules  of  law.  An  ufage,  com- 
inencing  at  fooneft  fince  13  v!f  14  Car,  II.  contrary  to  law, 
and  woiking  injuftice  every  day  it  was  pei filled  in,  would 
iuperfede  the  law.  Upon  the  whole,  I  am  mod  clearly  ot 
opinion  that  this  examination  was  not  admiiTible  in  evidence. 
It  was  ^x  parte,  ob:aincd  at  the  inftance  of  thife  Overfccrs 
whofe  parifh  was  to  be  benefited  by  it,  and  behind  the  backs 
of  the  pari(h  againil  whom  it  has  now  been  ufed,  withour 
^ baving  an  oppirt unity  of  knov/in|;  what  was  going  on,  or 
.  attending  to  have  the  benefit  of  a  crofs-examination.  I  re- 
«yard  the  quefiion  as  of  the  lafl  importance,  and  as  putting  in 
dangec  the  Law  of  Evidence,  in  which  every  man  in  tlu: 
l^idgdom  is  decpiv  concerned. 
•  .The  CourJ  bemg  equally  divided  in  opinion, 

Tlie  ordiT  of  the  Jufticcs  remained  undidurbcd- 
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Good  v.  EllioI-t. 


The  defendant  betted  the  ptaimifT  five  guinea^  that  one 
SuFannah  Tye  had  bought  a  cerram  waggon  of  David  Cole- 
inani  and  ^hey  dcpofrted  i/.  each  in  the  hands  of  a  tnird  per- 
fon,  and  agreed  that  the  wager  ihould  be  determined  by  the 
declarations  of  Tye  and  Coleman. 

An  adion  was  brought  to  recover  the  wagjer,  which  it  was 
allowed  the  defendant  had  k>ft,  and  at  the  trial  a  verdid  was 
given  for  the  plainiiST. 

Nov7  upon  a  motion  in  Arreft  of  Judgment,  it  was  ar- 
gued that  thi«  wager  was  illegal  and  void,  and  that  tio  aftion 
could  be  maintained  upon  it;  and  that  it  was  alfo  prohibited 
by  14  Geo,  III.  cap.  4&. 

Grose,  J.— The  ground  of  the  motion  in  Arreft  of 
Judgment  is,  that  all  wagers  are  iflegal,  where  the  party 
has  no  other  intercft  in  the  fubjeS  matter  of  them  than 
that  which  he  choofcs  to  create  by  his  Ixt.  In  thus  {(atin^ 
the  propoTition,  it  feems  admitted  that  fome  wagers  are  le- 
gal; and  indeed  it  cannot,  after  the  different  authorities 
which  have  been  decided,  be  doubled.  Andrew t  v.  Henw, 
(l  Lev,  33),  and  Walcoft  v.  Tapping  it  Kch,  56),  are  in 
point.  'Jhofe  cafes  were  on  a  wager  of  20/.  to  20/.  whe- 
ther Charlcf  Siuart  would  bs  King  of  Eir^Jand  within  t»velve 
months  then  next  following  ;  which*  upon  a  motion  in  Ar- 
reft of  Judgment,  was  held  g<iod.  It  is  true  that  that  was 
not  the  objtftion  there  infifted  upon,  but  thofe  who  ob- 
!c3ed  would  umloubredly  have  made  it,  if  it  couFd  have 
been  fuppofed  to  have  any  foundation.  But  adtons  on 
wagers  have  been  innumerable ;  and,  as  to  this  point,  what 
was  faid  by  l#ord  Mansfield  in  the  cafe  of  Da  Cojta  v,  ywei 
{Coivp.  729),  is  decifivc.  It  is  there  Iai»l  down  that  wagers 
are  not  void  qua  wagers;  and  th»t  the  reftraints  tmpofedon 
certain  fj>ecies  of  wagers  by  ASs  cf  Parli;i*ment,  arc  ex- 
ceptions to  the  general  rule,  and  prove  It.  It  has  been  ar- 
gued, however,  that  they  are  vi^-d  as  g'innng  contra£ls,  and 
iherelorc  a^ainft  founil  policy  :  if  they  weie,  the  i^Ge9.  III. 
ft:/^.  48,  would  have  bcTn  unnecciTary;  neither  would  there 
have  been  any  occafion  for  the  elaborate  opinion  delivered 
by  Lord  Mansfield  in  Di  Off  J  v,  Ts.'.-',  in  which  he  took 

'much 
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tnwch  pains  to  (late  the  particular  ground  en  which  that 
Ti^ager  was. void,  h  would  hav«  been  enough  to  have  faid 
that  it  was  a  gaming  concrad,  and  'herelorc  void.  On  ihat 
ground,  every  declaration  of  a  wagtr  would  have  been  de- 
murrable to;  an<l  there  would  have  been  an  end  of  this  fpe- 
c  es  of  adion  which  we  have'fo  repeatedly  li^^ird  of.  Lord 
Jl'IanffieU  indeed  in  that  cafe  lanncnted  that  wagers  were 
not  void  as  gaming  contraSs.  t.very  wager,  I  adm.t,  is 
not  legal,  and  the  grounds  on  which  they  may  be  void,  arc 
fully  ftated  by  Lord  Mansfield^  in  Da  Cojla  v.  Jwes  \  fuch 
as  a  wager  which  would  be  an  incitement  to  a  breach  of 
the  peace,  or  to  immorality,  or  one  that  would  afled  the 
feelings  or  interefts  of  a  thiFd  perfon,  or  expole  him  ro  ri« 
dicule,  or  4ibel  him :  and  the  reafon  he  gives  is,  bccaufe 
they  are  not  only  injurious  to  a  third  perfon,  but  difturb 
the  peace  of  Tocicty  ;  and  he  might  have  added,  what  was 
fiaid  in  AtherfoU  v.  Beard f  (2  Eajl,  610),  that  thofe  alfo  are 
void  which  are  agamil  found  policy.  We  may  then  take 
the  rule  to  be  that  thofe  wagers  are  bad,  which  by  injuring 
s  third  perfon,  difturb  the  peace  of  fociety,  or  which  mili- 
tate againft  the  morality  or  found  policy  of  the  kingdom- 
Then  has  this  bet  any  fuch  tendency?  It  is  abet  concerning 
s  ^'^gon  then  lately  belonging  to  David  Coleman,  that  Su- 
iannah  Tye  had  bought  it  before  the  bet  was  made;  which 
was  to  be  decided  \iy  David  Coleman  aud  Sufannah  Tye. 
Now  it  does  nor  appear  to  me  tliat  fuch  a  bet  is  an  injury 
to  any  one  but  the  lofer ;  or  that  it  difturbs  the  peace  of 
frciety;  or  that  it  is  againft  morality  or  found  policy.  It 
fimy  be  faid,  that  it  may  involve  a  c^ueftion.  Whether  Su- 
faaaah  Tye  ftole  it;  but  it  does  not  neceftarily  involve  that 
qaeftion^  and  therefore,  after  verdi£i,  wc  are  to  prefume 
that  tt  did  not.  It  would  be  ftrange  to  prefume  that  it  did, 
vrben  upon  the  face  of  the  (irft  cuunt  the  bet  is  to  be  de- 
cided by  her  and  Colem^m.  Then  can  it  be  faid  that  the 
li^lgeris  void,  bccnufe  it  rcfpecls  the  intereft  of  a  third  per- 
Jfon  ?  I  cannot  fay  fo ;  becaufe  I  find  no  f»^:h  rule  laid  down 
HI  Da-QJLi  v.  Jones,  l-ord  MafixJicU^  'ft  is  true,  amongft 
Vftgers  not  to  tie  pcrnnittcd,  clafi'es  thofe  which  afFed  the 
iolcr^of  third  perfons;  but  why?  becaufe  they  are  not 
only'an  injury  to  a  third  perfon^  hut  difturb  the  peace  of 
iqoiety*  And  indeed  in  moft  of  the  w.igcr.s  that  have  been 
lpid»  the  interefts  of  third  perfons  have  been  in  fome  de- 
vice involved.  Upon  that  ground,  the  wager  in  i  Lev.  33. 
flf^ghc  hjwe  heen  held  bad.  I  theretore  think  that  the  d^- 
fibration  is  fupportable  at  common  law.  Bux  '\t  V\avV\  \>^Qii 
fiyurd,  thJLtfmce  the  14  Geo.  ill.  every  v/aget  oi  \.Vv\^  toxx. 
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is  void.     Now  the  ca(e  of  Da  CoJIa  v.  Jones  was  fince  xhzt 
flatute,  and  yet  this  obje^ion  did  not  occur  cither  to  the 
Counfel  who  argued  againft  the  wager,  or  to  Lord  Mamfield, 
That  was  "  An  Aft  for  regulating  infurancc  upon  lives, 
*'  and   for  prohibiting  all  fuch  infurances,  cxcepr  in  cafes 
**  where  the   perfons  infuring  (hall  have  an  inrtieii  in  the 
*'  life  or  death  of  the  perfon  infured.**    1  he  preamble  ilates, 
that  inconveniences  had  arifen  from  the  making  infurance 
on  lives,    or  other  events,   wherein  the  party  had  no  in- 
tercft,    and  for  remedy  enafts  that  no  infurance  fhall  bo 
made  on  lives,  or  any  other  event,  wherein  the  perfon  cm 
whofc  account  fuch  policy  (hall  be  made,  (hall  have  no  in- 
tcreft,  or  by  way  of  gaming,  or  wagering ;  and  avoids  every 
alTurancc  made  contraiy  ihtrcio.     It  the  Legiflature  had  in- 
tended to  make  all  wagers  void,  it  is  extraordinary  that  the 
(latuie  did  not  cnaft  "  that  all  and  every  wager  and  wagers 
'•  upon  any  event  in  which  the  perfon  making  the  wager, 
*'  (hall  have  no  intereft,  fhall  be  void.*'     It  has  been  faid 
indeed,  that  fuch  is  the  meaning  of  the  words,  "  by  way  of 
'*  gaminjr,  or  wagering."      But  to  put   fuch  meaning  on 
thofe  won!?,  would,  in  my  opinion,  be  to  torture  the  plain 
fenfe  of  plain  words.      The  (lanits  evidently  meant  that 
every  hifurancc  en  lives,    or  on  any  event,  in  which  the  af- 
furod  has  not  an  iiucrtft,  fhall  be  void,  whether  fuch  m- 
funmce  be  tfi'cded  in  the  form  of  a  policy,  or  by  way  of 
gaming  or   wagering.      And  if  the  conftrutVion  contended 
for  by  the  defendant  be  the   true  one,  it  leads  to  this  ex- 
haordinary  propofiiion,  that  a  llaiute  which  concerns  every 
pait  of  the  conununit),  and  was  palled  in  1774,  has  never 
Irrn  undti flood  by  any  one  till  1790.     To  fay  that  every 
wa<»er  ii  pmhiblicd  by  this  ftatutc,  is  to  fay  that  every  wager 
iv  an  injur  Lit'.:  t\  and  that  the  Parliament  intended  to  dcfcribe 
.i  v.aucr  by  calling  ii  ^n  infurance \  which,  I  am  of  opinion, 
V.  as  not  their  inicQt.     Ir  it  were,  they  have  ufed  a  number 
cf  unrerelT.iry  words  to  render  obfcure  what  a  few  wonb 
vculd  have  made  pUin  and  obvious  to  the  meaneft  capacity. 
For  ihefcrcafons  I  think  that  every  wi^ger  is  not  void,  cither 
at  common  law,  or  by  ihe  above  (latute;  that  this  wager  Is 
neither  an  incitement  to  a  breach  of  the  peace,  or  any  ini« 
mondiiy";  that  it  neither  cxpofes  to  ridicule,  or  libels 'any. 
one:    nor  vkies  it  fo  affeQ  tlie  feelings  or  intereil  of  any 
line,  as  to  caufe  any  inji\ry  to  him,  or  difturb  the  peace  of 
fociety.      And  that  after  the  cafes  which  have  been  deters 
rtsinrd,  to  fay  that  this  aftion  cannot  be  maintained,  would 
be  toffiific  laiVy  and  not  10  interpret  it.     Therefore  I  am  of 
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opinion  tlrat  the  rule  for  arrefting  the  judgment,  ought  to 
tie  discharged. 

BuLLFR,  J.— -This  is  an  a£lion  upon  a  wagcr  laid  be- 
tueen  the  plaintifF  and  the  defendant,  whether  Sufannah 
l^e  haj  bought  a  waggon.      A  motion  has  been  made  in 
Arrcll  of  judgment,  upon  the  ground  that  fuch  a  wagcr  is 
iikgal  and  voui,  and  that  therefore  no  a£tion  can  be  main- 
tained upon  it.     The  cafe  has  been  argued  on  two  grounds ; 
ift,  That  it  is  void  at  common  law ;  2dly,  That  it  is  void 
by  the  iiatute  14  Geo*  III.  cap.  48.     The  opinion  which  I 
hold  on  the  firft  point,  would  very  well  excufe  me  from  dif- 
culUng  the  queftion  made  on  the  (latute :  but  as  that  point 
has  been  agitated  before,  and  perhaps  may  be  fo  again,  I 
will  deliver  my  (entiments  upon  both  thequeilicns.    For  the 
plaintifF,  it  has  been  infilled  that  it  is  now  too  late  to  difcub 
the  queftion.  Whether  wagers  in  general  are  lawful  or  not? 
and  an  expreflion  of  Lord  MansJielSs  in  Da  Cojla  v.  Jones^ 
has  been  relied  on,  wherein  he  fays,  *^  Whether  it  would 
••  have  been  better  policy  to  have  treated  all  wagers  originally 
*'  as  gaming  contrads,  and  fohave  held  them  void,  io  now 
**  too  late  to  difcufs ;  they  have  too  long  and  too  often  been 
•'  held  good  and  valid  comraQs,"    With  great  deference  to 
that  very  high  and  refpe£labie  authority,  I  doubt  whether 
k  be  too  late  to  confider  that  qncftion  or  not ;    for,  in 
Bruce  V.  Rnfct  Dom.  Proc.  14th  A|ril,    1  788,    a  decree  in 
Scotland  was  affirmed,  on  the  i^ioiind  thai  all  idle  wagers 
were  void.     In  the  printed  cafes,  which  is  all  we  have  to  g[o 
.upon,  it  is  dated  that  the  rule  and  principle  of  the  civil  law 
relative  :o  the fponfi^mcs  btdicra  were  early  adopted  as  common 
f  aw  in  that  kingdom,  and  have  been  conllantly  adhered  to. 
And  the  great  and  laudable  painf;,   which  on  all  occafion:* 
have  been  taken  to  prcftrve  an  unifornfiity  between  the  laws 
of  that  country  and  this,  make  that  cafe  of  confidcrable  au- 
thority here.     The  opinions  of  Ld.  Ch,  J. //o//,   in  Br<?w- 
Jier  V.  Kidgrl/f  and  of  Lord  Hardivicict  in  Cox  v.  Philips^ 
gq  a  great  way  to  fiipport  the  fame  dodrine ;  and   they 
rightly  draw  thelinc  between  feigned  ifTiics  to  try  a  real  right* 
and  idle  wagers  between  pcrfons  who  have  no  Intcrci't.     II 
ai&ions  on  wagers  were  conftandy  allowed  in  thofe  Jays,  I 
think  Ld.  Cii.  J.  HoJt  would  hardly  have  faiwi,  that  he  would 
0or  have  tried  the  adion  had  he  not  thought  that  t!ie  iffuc 
limi  been  direfled  by  the  Couit  of  Chancery;  and  yet  in 
the  particular  c^c  I  think  he  was  mii)»kcn,  becaiifc  that 
#&ion  was  brought  to  try  a  real  right.      In  the  cafe  quoted 
hjT  ray  brother  Grofi  of  a  wager,   whether  Ckarlcs  Stcicarr 
yrpuld  be  King  of  England,  I  prefume  no  out  v«'i\V  iv\  vV^^^^ 
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an  afiion  could  now  be  mainlined  on  any  bet  of  th%t  kindf. 
Till  the  cafe  of  Da  Cafia  v.  Joff^/,  the  queftion  was  nevet 
agitated,  or  the  mifchicvous  confeqiiencesof  fuftainingfuch 
a6lions  difcufTcd.     But  however  the  queftion  on  wagers  in 
general  may  {land,  I  think  there  i$  a  clear  legal  ohjcdion  to 
this  wager;    and  that  I  am  fupported  by  the  opinions  of 
Lord  Ilard'-julcke  and  Lord  Mansfield^  in  laying  it  down  S|S 
a  certain  rule  ot  law,  that  no  two  men,  by  me^ns  of  a  vo« 
luntary  wager  between  themfelyes,    (hall  be  permitted  to 
try  any  queftion  upon  the  right  or  interetl  of  a  third  perFon; 
In  the  cafe  of  Cox  v.  Philips ^  Lord  Hardwieke  faid,  •^  Mr. 
**  Muilman'xs  particularly  concerned  tocomplain  to  the  Coun  ^ 
*'  for  though    the  vcrdid,    if  it  had  paflfed  againft  hinriy 
*<  could  not  have  been  gi\^n  in  evidence  againfl  hini|  no| 
^*  being  party  to  the  fuit,  yet  it  is  a  prejudice  to  a  man  to 
''  have  the  report  of  a  verdi^^  that  he  is  married  in  thia 
•*  way."     And  yet  let  the  marriage  in  thai  cafe  have  been 
decided  in  any  way,  it  could  not  have  involved  Mr.  ilfiuV- 
f»an  in  any  crime  or  aft  of  immorality:  he  might  have  been 
entitled  to  great  pity,  but  that  was  all.     In  the  cafe  of  Da 
Cofia  v.  JoneSi  immediately  after  the  paflage  above  alluded 
to,    which   was  quoted  by   the  plaintiiPs  Counfel,    Lord 
MamfieU  fays,  ff  Notwiihftanding  wageis  have  been  foge«- 
*'  nerally  entertained,  there  muft  be  a  variety  of  inftancc^ 
'*  where  the  voluntary  aft  of  two  indifferent  parties,  by  lay- 
*'  ing  a  wager,  (hall  not  be  permitted  to  form  a  ground  for 
*•  an  afiion,  or  a  judicial  proceeding  in  a  Court  of  Juftice." 
His  Lordfhip  then  put  cafes  of  a  wager  on  a  criminal  aS, 
or  an  immoral  aft;    and  afterwards  he  faid,   ^*  to  come 
•*  nearer  to  the  point ;  fuppofe  a  wager  that  afiefts  the  in- 
**  terefi  or  the  fteVings  of  a  third  perfon,  for  inftance,  that 
*}  fuch  a  woman  has  committed  adultery,  would  a  Court  of 
**  Juftice  try  the  adultery  in  an  aftion  on  fuch  a  wager?  or 
*'  a  wager  that  an  unmarried  woman  had  a  baftardy  would 
•*  you  try  that  ?  would  it  be  endured  ?  moft  unqueftioaabljr'. 
**  it  would  not :    becaufe  it  is  not  only  an  injury  to  a  third* 
*^  perfon,  but  it  didurbs  the  peace  of  fociety ;  and  in  either 
**  of  ihefe  lall  two  cafes,    the  party  to  be  afFefted  by  it 
*f.  would  have  a  right  to  fay,  havj  dare  you  to  bring  my  Hame\ 
"  in  queJlicnJ**      Afterwards  he  faid,    "  Third  perfons, 
**  merely  for  the  purpole  of  laying  a  wager,  IhaH  not  thu9\ 
**  wantonly  expofe  others  to  ridicule,  and  libel  them  under 
*'  the  form  of  an  aftion."    It  is  not  material  whether  in  faft 
evidence  be  given  to  difgrace  or  affeft  a  third  perfon  j  bat 
if  by  poflibiiiey  that  may  be  the  cafe,  it  is  an  objcdion  Ca 
rhc  aStion,     We  are  now  upon  a  motion  in  arreft  of  jnd^* 
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tnent,  and  therefore  can  only  look  at  the  record  to  fee  wl.at 
might  have  been  proved  upon  it.    Suppofc  evidence  had  lx:en 
offered  thatihe  woman  had  ftolen  the  waggon,  vrould  it  nut 
have  been  pertinent  to  the  iflus?  Suppole  it  were  proved 
that  there  was  a  miftake  in  calling  up  an  account  which  this 
woman  had  fettled,  and  by  that  mea^^  the  waggon  remained 
unpaid  for;    might  it  not  be  the  caufe  of  another  a^ilion 
againft  her?    Suppofe  it  were  proved  that  the  waggon  wan 
vrorth  20/.  but  that  (he  bought  it  for  4/.  when  the  ownef 
was  drunk,  would  flie  not  be  difgraced  by  it  ?  If  a  man  of 
high  rank  were  to  fell  a  horfc  ai  Newmaiket  to  a  perlon 
jull  21  years  of  age,  for  5000/.  wharcvcr  the  laws  of  New- 
market may  juftify,  it  would  not  be  a  pleafant  thing  to  have 
it  difcufled  in  a  Court  of  Juftice,  whether  the  horfe  were 
worth  more  than  25/.    If  it  appear  on  the  record,  that  the 
bet  is  founded  on  the  private  tranfa^hns  ^  or  the  intcreft  of  a 
third perfin^  I  think  it  is  void.     1  take  it  to  be  agreed  by  all 
my  brethren,  with  whom  I  have  the  misturtune  to  diflferf 
that  if  the  waecr  concern  the  intcreft  of  the  public,  or  im- 
pute a  crime  or  dit'grace  to  another  perfon,  it  is  void,  and 
cannot  be  made  the  fubjed  of  an  a£tion.      Th^quellion 
then  is.  Whether  there  be  any  found  difference  between  a 
wager  throwing  an  imputation  on  another,  and  a  wager 
which  refpeds  his  property  only  ;  I  can  find  none.    Kut,  on 
the  contrary,  I  go  further;  for  i  hold  that  though  the  wager 
imputes  no  crime  or  difgrace  to  another,  and  though  it  do 
not  call  in  queAion  any  pCiruniary  intereil  of  another ;  yet 
if  it  concerrCtke  pcrfin  cf  another f  no  cation  can  be  maintained 
upon  it.      And  therefore  i  am  of  opinion  that  a  bet  on  a 
lady's  age,  or  whether  (he  has  a  mole  on  hct  face,  is  void. 
No  third  perfon  has  a  right  to  make  it  a  fubje^t  of  difcuilion 
in  a  court  of  juftice,  whether  (he  paffcs  hcrfelf  in  the  world 
as  being  more  in  the  bloom  of  youth  than  Ihe  really  is,  or 
whether,  what  is  apparent  in  her  face  to  every  one  who 
fees  her  is  a  mole  or  a  wart:  and  yet  thefe  arc  circumliances 
which  cannot  in  a  court  of  law  be  dated  as  an  injury ;  for  if 
a  man  fay  that  a  young  woman  who  pafles  for  23  years  of 
aee  is  33,  or  that  (he  has  a  wart  in  her  face,  (which  is  con- 
wered  as  a  naily  ihing),  no  action  will  lie  for  it.     I  will 
ptit  one  cafe  more,  which,  if  it  do  not  appear  too  ludicrous, 
perhaps  may  be  foimd  to  be^r  upon  the  prcfent  quell  ion. 
Soppcife  a  bet  were  made  whether  a  young  lady  fquinted 
with  her  right  eye  or  her  left  eye ;  (hall  it  he  the  fubjefl  of 
fiber  enquiry  in  a  court  of  Juftice  liow  the  organs  of  her 
«jcs  are  formed,  and  which  of  them  it  is  that  looks  diredly 
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to  the  objed  before  her?  Shall  the  parties  in  the  adion  be 
perinitteil  to  fay,  the  enquiry  is  no  injury  to  her,  for  everj 
body  fees  that  (he  fquints,  and  it  makes  no  difference  to  hei 
whether  it  be  with  one  eye  or  the  other?  No.  The  anfwei 
is,  you  the  plaintiff  and  defendant  have  00  right  by  an  idU 
wanton  bet  of  yours  to  bring  her  perfon  or  even  her  nam< 
in  queftion.  The  principle  of  the  cafes,  in  which  it  ha: 
been  faid  that  a  bet  refpeding  a  third  perfon  is  void,  is  nol 
becaufe  it  occafions  a  temporal  lofs  to  that  third  perfon,  01 
becaufe  it  fubje£ts  him  to  punifliment,  but  beciiafe  the  laws 
of  the  country  are  calculated  only  to  try  advcrfc  rights,  and 
not  to  indulge  or  entertain  the  impertinent  inquiries  ol 
others,  upon  matters/m  which  they  are  in  no  wife  interefted. 
What  is  it  to  the  plaintiff  or  the  defendant,  whether  this 
woman  bought  the  waggon,  or  flole  it,  or  whether  (he  has 
paid  for  it,  or  is  infolvent,  and  never  can  pay  for  it.  If  ii 
be  permitted  to  thefc  parties  to  try  whether  this  woman 
owes  4/.  for  the  waggon  to  the  former  owner  of  it,  the  ne- 
ct'fTary  confequeiKe  is  that  any  two  men  may  try  all  the 
dchis,  thecircumffanccs,  and  the  folvency  of  another,  which 
v/ill  afford  a  ready  mean  of  making  men  in  trade  bankrupt! 
before  their  time.  If  it  appear  on  the  face  of  the  record  that 
the  intereft  of  the  public,  or  of  an  individual,  is  materially 
affcded,  the  proper  way  of  taking  advantage  of  the  objedion 
is  by  demurrer,  or  by  motion  in  arrell  of  judgment.  Da 
Coffa  V.  Jones  J  and  Atherford  v.  Beards  are  expiefs  autho- 
rities upon  this  point;  and  by  them  it  ib  eftablinieJ,  that  ii 
the  a£tion  lead  to  improper  ivjuiries^  it  may  be  (lopped  in  li^ 
vunr.  The  cafe  of  Jithrrf'jrd  v.  Beard  can  l>e  fupported  on 
ijf»  other  grounds;  for  in  :hat  cafe  there  was  a  conteiFion  by 
>Ir  d(  fen(l;4nt  th.«t  he  hid  loll  the  wager,  ^ mi  therefore  U 
wa*>  unnrceff<iry,  »nd  indeed  it  was  not  »itcmprcd,  to  un- 
ravel or  examine  any  accounts  refpeQir^r  tlic  public  revenue. 
But  where  the  inquiry  afteds  the  charat^lcr  or  interclls  of  an 
individual,  jufiice  can  only  l>e  done  by  ilopping  it  at  th^ 
outfct, ;  for  if  the  parties  nre  pcrmilltd  by  their  counfel  to 
tei!  their  own  ilory  at  larsjc  iii  puMic,  it  is  a  very  feeble  and 
'.nacequHrc  mode  of  prctC'^iii'g  the  charadcr  c.f  the  ptrfoa 
crHdiiced,  for  the  Court  to  fay  v/c  cam  n:  receive  evidence 
«>f  what  has  been  ftated,  or^  after  tlic  inifcl.icf  has  been 
done,  to  fr^y  it  Hiould  not  have  bccn  .]  jnc.  By  the  very 
Aatemcnt  of  the  cafe,  the  bu(y  curiollty,  and  the  foolilh 
*r.ttlc  of  the  world  are  fet  in  motion;  ar.J  it  is  beyond  the 
rcich  cf  human  jufifprndence  afterwards  to  efface  its  ef- 
•:<rl-.     I. CI  u:  adhere  tben  to  the  cafe  of  Dc.  Cojla  v.  7«ir/| 

and 
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«nd  much  mifchtef  will  be  prevented^  no  inconvenience  can 
arife.    The  wirdom  of  that  cictcmiination  convinced  the 
miad  of  every  man  who  heard  or  who  has  rend  it ;    and  I 
can  find  no  reafon  for  departing  from  it  in  one  ind.incc 
nxHe  than  in  another,  in  which  it  is  faid  that  thi*  a^lion 
cannot  be  maintained.     One  cafe  in  which  it  is  dcicrnnintd 
that  the  a3ion  will  not  lie,  is  where  the  )>et  afleds  the  /V- 
f^fftoT  the  feelings  of  a  third  perfon.     I  fiibfcrihc  to  both 
the  nropofitions.     The  iniercftor  the  feelings  of  a  third  per- 
son may  both  be  involved  in  this  inquiry;  but  if  it  aft*e6t 
^  intcrejl  only,    that  decides  againft  ilie  plaintiflF.     Ami 
^bcn  wc  fpcak  of  tnc  feelings  of  oihers,  I  know  of  no  line 
'®  goby,  but  whether  the  matter  at  all  concern  the pcrf^n 
•'^  ^ranfdcficns  of  another.     Men's  feelings  are  as  diflFcren  a^ 
J^'^^ir  faces ;  one  man  will  exult  in  having  made  a  fliarpinr 
j^^ain,  when   another  would  blufh  at  the  mention  ot  it : 
^t  the  craft  of  the  one,  or  the  rcmorfe  of  the  other,  arc  nor 
^  be.put  to  the  icft  by  an  aftioii  on  an  idle  wager  betwecu 
^*lier  perfons. 

Upon  the  fecond  que  (lion  I  can  fay  very  little  more  thai? 
^'liat.I  exprefled  in  Atherfold  v.  Becndy  namely,  that  either 
^■Ic  courts  muft  reftrain  the  \/^Geo.  III.  cap.  48,  to  Inch 
^^fcs  as  in  form  are  policies,  which  would  go  a  great  war 
towards  repealing  the  f^atute,  or,  by  purfuing  the  fpirit  of 
^lie  ad,  they  muft  extend  it  to  all  wagers  where  the  particfi 
^ave  no  intereft.  A  gaming  policy  is  a  luager,  and  lb  Wi;«t 
^onfidered  by  the  Legiflatnre  itftlf,  and  by  the  majority  of 
the  Judges  in  Fofier  v.  Tkacirry.  In  the  7  Anne^  an  act 
Pafled  which  was  entitled  an  aft  to  prevent  laying  wagers  re- 
lating to  the  public;  and,  to  prevent  that,  ir  is  cna6\cd 
Hiat  all  policies  relative  to  the  war  (hall  be  void.  Tlje  14 
Gm.  III.  cap.  48,  is  entitled  an  a£l  for  regulating  intur<incc^ 
for  liveSf  and  for  prohibiting  all  fuch  infurances,  except  in 
Cafes  where  the  perfons  infuring  (hall  have  an  iritereil  v\ 
Jtbc  life  or  death  of  the  perfon  infured.  The  title  of  the  hi^ 
i»  confined  to  infurances  on  lives  \  but  the  enafling  clanir. 
extends  to  all  other  events  where  the  parties  have  no  intercll, 
•r  by  way  of  gaming  or  wagering.  7  he  prefmi  is  the  cafe  of  a 
-  Vfa^r^  where  the  parties  have  nointered:  and  the  only 
cjucftion  to  be  made  is,  whether  tbc  act  (hall  be  confined  to 
Vrhac  is  in  form  2l  policy.  If  it  be,  every  mifchievous  kind 
of  gaming  which  the  ftatute  complains  of,  m.iy  ft  ill  prevail 
under  the  fanc\ion  of  law,  by  altering  the  words  on!y  of 
^e  tgreement,  anJ  letting  the  fubftance  remain;  or.,  in 
Other  wprds,  a  man  H'iA\  be  permitted  to  do  that  \v\cue:CiV>)S 
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M-hich  he  IS  forbid  to  do  dircSly.  The  cafc  of  Tojltr  v. 
Thackery^  was  not  finally  deternr.ined ;  but  ftill  I  think  it  u 
a  cafe  of  confiderable  authority.  Lord  Mantficld  faid,  **  whal 
is  a  policy  ?  It  is  derived  from  a  French  word,  which  meani 
a  promife.  Is  a  particular  form  neceflary  ?  mud  it  begin 
•*  In  the  name  of  God,  Amen,"  or  refer  to  Lombard  Street  \ 
A  mercantile  policy  we  all  know  ;  bat  a  gaming  p^Jicy  is  e  men 
wager.  If  the  form  were  elTential  under  the  ack,  it  ma] 
be  evaded  immediately ;  for  it  may  begin,  ^*  wepromif;,  il 
war  be  declared,  we  will  pay,  £5fr."  Apply  that  to  niercao- 
tile  events,  *^  we  promife  to  pay  if  the  (hip  fails,  and  does 
not  arrive,  £^r.^'  This  cafe  mod  certainly  is  within  all  the 
mifchief  and  inconvenience  inteiuled  to  be  prevented  by  the 
a£l.  That  cafe,  however,  was  never  finally  decided ;  but  il 
is  well  known  that  a  great  majority  of  the  Judges  were  ol 
opinion  againfl  the  aSion.  The  condrudion  which  I  pal 
upon  tlie  a£l  is,  that  it  has  nothing  to  do  with  what  in  the 
true  fenfe  and  meaning  of  the  word  is  a  policy,  that  is,  a 
TTiercantile  policy  made  on  intcrcft ;  but  that  it  prohibits  ali 
"Magm  made  on  any  event  in  which  the  parties  have  not  an 
interelL  Upon  the  whole,  I  am  qf  opinion  that  the  judg« 
ment  ought  to  be  arreihd. 

AsHHURST,  J.— The  queftionis,  whether  iheplaintiflFcan 
retain  his  verdi6t  either  on  gent  ral  grounds ^  or  from  iht  par^ 
ticuhr  circumjlajues  of  ihe  ^-juai^er.  An  to  the  general  ground, 
namely,  whether  an  a£tion  urjH  lie  on  miy  wager,  that  quef- 
tion  does  not  now  appear  open  to  a'^gumcnt ;  it  luving  been 
Settled  by  fo  many  authoricic:',  both  ancient  and  mudem, 
find  particularly  in  the  cafe  of  Da  Cojia  v,  Jones,  where 
T/ord  MansfirU,  though  he  expreded  a  ihong  with  that  the 
praclice  of  laying  wagers  could  be  abolifhed,  faid,  *^  that  Jn- 
*'  diflrcrcnt  'osagers  upon  indifferent  matters,  without  interefl 
*'  to  cither  of  the  parties,  are  certainly  allowed  by  the  law  o( 
*^  this  country  in  fo  far  as  they  have  not  been  reftraioed  by 
*'  any  particular  %&.  of  parliament ;  and  the  redraints  im* 
**  pofed  in  particular  cafes,  fupport  the  general  rule."  Aqd 
it  is  to  be  obferved  that  this  cafe  was  fubfequent  to  the  lla« 
rute  againft  gaming  and  wager  policies,  or  infuranccs.  I 
think  therefore  I  may  now  take  it  as  a  fettled  law  that  all 
wagers  are  not  illegal,  fincc  that  point  has  lx:en  determined 
by  fo  recent  a  cafe  fupported  by  ancient  authorities.  Tbe 
fiibiect  matter  of  the  wager  itftlf  may  in  many  inllances  rcn« 
dor  wagers  illegal ;  as  if  they  be  againft^wWr  policy,  againfl 
flcccmy,  or  tending  to  affcft  the  particular  inicrejis  ofindivi'^ 
duals.      The  two  firft  of  thefe  dearly  have  no:hinq;  to  do 

witL 
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with  the  prefcnt  qudlioDi  and  therefore  I  (hali  pnfs  them 

ovtr.  And  the  latter  of  thein  does  not,  in  my  opinion,  ap* 

ply  more;  for  we  muft  remember  that  \vc  are  now  deciding 

on  a  cafe  which  comes  before  the  Court  on  a  motion  in 

arreft  of   judgment,    and  -  tlierefore  no  objection  can  be 

taken  but    what   arifes  upon  the  face  of  the  record.     If 

(though  it  do  not  appear  on  the  record)  it  had  been  proved 

'        at  the  trial  that  Coleman's  waggon  had,  in  UQ,  been  lately 

'        ftolcn  from  him»  it  might  have  been  faid  that  the  difcufling 

of  this  queftion  might  naturally  lead  to  the  invert igat ion 

\        whether  Sufannah  Tye  might  not  have  been  concerned  in 

k*       ftealing  it ;    but  that  ought  to  have  been  made  a  ground  of 

ol^gion  at  the  trial  by  way  of'non-fuiling  the  plaintiff, 

;        aod  cannot  be  taken  advantage  of  in  arrefl  of  jiidgmenr. 

This  point  was  intimated  by  Lord  Mamfirld  in  the  cafe  of 

!         Da  Cofta  v.  yonei^    where  (as  he  thought  that  fome  of  the 

f        Matters  proved  in  evidence,  tended  more  ftrongly  to  prove 

?        how  the  intereft  of  the  Chevalier  D'Eon  was  affcQcd  than 

>ny  thing  that  appeared  on  the  record,)  he  direded  the  de- 

^^|Hlint's  counfel  alfo  to  move  for  a  new  trial,    that  he 

''light  have  the  chance  of  that  advantage,  as  well  as  that 

^f  the  indecency  of  the  queftion  in  cafe  the  defendant  IhouUi 

"^t  fucceed  on  that  point.     'I  his  manifeftly  fliews  Lord 

^^iitfiild' s  opmoDf  that  a  wagei  is  not  illegal,  becaufe,  by 

•^^e  poflible  fuppofiiion,  which  ingenuity  might  dftvlfc,  it 

^^it  zScQ.  the  intereft  of  a  third  perfon,  but,  in  order  to 

"*^ke  it  illegal,  it  muft  appear  thatfuch  circumftanccs  did 

J^iially  cxirt,  which  muft  neceflarily  or  naturally  tend  to  af- 

J^^  the  intereft  of  a  third  perfon.      But  no  fuch  circiirn- 

*^*tKe  appears  in  the  prefent  c?.fc ;  it  does  not  appear  that 

■"^y  waggon  had  ever  been  ftolen  from  Coleman ;  nor  does 

'•^y  one  circumftance  appear  which  can  make  this  more  than 

■  plain  fimple  matter  of  faS,  and  nothing  is  to  be  prefumcd 

^^l does  not  appear.     As  to  the  ftatute  1 4  Geo.  III.  cap.  4^, 

'^Miink  it  cannot  be  made  to  apply  to  all  wagers  in  gentrai, 

*^*tho'ut  doing  the  great  eft  violence  to  the  conftruflion  of  it. 

^'Hc  grievance  recited  in  the  a£t,  is  the  making  merc?.n:l!e 

"  'J'^ufadions,  and  iranfaftions  of  bufinefs,  a  cloak  for  gamirs ; 

*^     therefore  forbids  the  making  of />^//f/V/  on  lives,  or  other 

•^^nti,  in  which  the  party  has  no  intereft ;  and  it  ena6Js  that 

****  J^^  ^*"  ^  made  without  inferting  the  names  of  tiie 

P^ dibits  interefted,  and  for  whofe  benefit  the  policy  is  un- 

"?*^ttfii ;  and  the  fame  may  be  faid  of  ail  the  other  pro- 

^*^OBst    But  no  member  of  cither  of  the  houfcs  of  parlia^ 

iij  «i4»»  concurred  in  pafling  that  a8,  ever  thought  that 
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a  wager  was  ^policy.  I  perfediy  agree  that  all  waj 
foolifh  things;  it  is  throwing  away  the  money  of  the 
and  trifling  with  the  time  of  Judges  and  Juries  to 
thenn  to  determine  fuch  queflions ;  smd  I  wiih  th 
aboliOied.  But  where  any  public  grievance  or  incon< 
cxiftsy  not  provided  for  by  law,  it  of  right  belong 
Legiflature,  by  our  conftitution  to  remedy  fuch  gri 
and  it  would  be  dangerous,  if  courts  of  juftice  wei 
fume  fuch  a  power.  The  Legiflature,  I  am  fatisfie 
not  done  it  in  this  inftance,  and  we  mud  put  the 
execution  till  it  is  altered.  Therefore  I  am  of  opin 
the  rule  to  arreft  the  judgment  ought  to  be  difcharg 
Lord  KENYON,Ch.  J. — I  have  not  entertained 
doubt  upon  this  queftion  from  the  time  when  it  wai 
down  to  the  prefent  moment.  I  entirely  agree  wi 
was  faid  by  Lord  Mansfield  in  Da  Cofia  v.  Jones ^  thai 
have  gone  to  an  extent  which  is  much  to  be  compla 
and  if  we  were  fitting  here  in  a  legijlative  capacity^ 
perhaps  be  prudent  to  declare  that  no  wagers  whaiev( 
to  be  allowed ;  but  it  is  our  duty  jus  dicere,  not  / 
we  can  only  pronounce  what  the  Uw  is  ;  and  if  ther 
dcfc6l  in  it,  the  Legiflature  alone  is  competent  to 
it.  Now  in  order  to  know  what  the  law  has  faid  u 
fubje£l,  let  us  trace  it  back,  and  ir  will  be  found  l\ 
the  ear  lied  times,  the  books  all  fpcak  the  fame  U 
Before  the  time  of  Lord  Holty  it  was  a  queftion  wh 
indfbitatus  ajfumpftt  would  lie  for  a  wa^er,  and  i 
agree  that  it  would  nor ;  but,  fays  Lord  f/o//,  (Cart 
though  the  a6tion  does  not  lie  in  that  particular  fc 
an  a6kion  formed  on  the  wager  ilfelf,  and  laid  by 
mutual  proiniles,  might  be  maintained.  In  fom 
cafes  in  which  fuch  an  a6ion  has  l>een  fupported,  I 
rer  in  difputc  has  not  only  been  the  moil  trivial  th 
be  imagined,  but  it  alfo  relpecUd  ihird  perfops,  as 
of  a  wager  whether  one  of  ihe  players  at  backgamr 
bound  (o  move  a  man  (Salk.  344).  In  (he  Karl  O' 
V.  Pig'J  {Burr,  2802),  though  liie  wager  was  in  il 
fomewhat  indecorous,  there  was  no  doubt  either 
Bench,  or  at  lliC  Car,  hut  t!iat  the  adion  was  main 
From  the  tarliell  limes  iherciore  down  to  the  cai 
CoJIa  V.  jottesy  ilitrc  appcnib  to  have  been  no  d 
the  fubjed  ;  and  I  dcfire  to  be  confidered  as  ace 
in  thofe  cafes  to  the  extent  they  h^vc  gone.^  As 
cbjedion  arifmg  from  the  admiiliun  ot  indeoent  e^i 
adions  on  loiuc  fort  ox  wagers,  in  cafta  of  defci 
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offca  neceilary  to  go  into  evidence  ret'pcSinf  the  f^'xes, 
and  many  queflicns  muft  arife  where  the  moil  indeceiit  e.i- 
dence  15  permitted  whenever  it  is  nectflary  for  the  alccr- 
tainment  of  fads  to  promote  the  ends  uf  juilice  ;  in  iuuii 
cafes  it  is  our  duty  to  admit,  it^  however  our  tcelings  muv 
be  aSeded  hy  the  difcufiion.     I  uiih  not  10  be  unJerftood 
to  comradid  any  thing  that  may  have  been  laid  in  Da  Cojia 
^*Jones^  anil  the  other  caies;  but,  at  the  fame  time,  iec 
«»c  avail  myfelf  of  what  Loid  Mattsjiehi il^fL-rt  faid,  that  *Mn- 
^iRerent  wageis  upon  indifferent  miAticr>,   without  intereft 
'^  either  of  the  farties^   arc  allowed  by  the  law  of  this 
^untry,  fo  far  as  they  have  not  been  rellrained  by  particular 
^%  of  parliament ;  and  the  reftraints  impoled  in  particular 
^fes,  fupport  the  general  rule."     And  it  is  clear  that  the 
•^^fe  of  Da  Cofla  v.  Jones  was  never  argued  upon  the  ground, 
yiat  no  a£iion  on  a  WHgcr  would  lie,  but  only  that  Hhat  cafe 
J^^Mid  an  exception  to  the  general  rule.     The  cafe  of  Bruce  v. 
■^S^f  14th  ot   April,    1788,  in  the  Houfe  of  Lords,  pro- 
'^^ded  on  a  diftindion  between  the  law  of  Scotland  and  that 
^f  England ;  and  it  was  argued  on  tiie  ground  that  the  civil 
"^V  was  adopted  in  that  country,  and  governed  the  deci- 
^Ons  of  their  Courts.     And  there  arc  many  cafes  in  tha 
"Houfe  of  Lords,  where  they  are  bound  to  decide  contrary 
^O  the  law  of  England  ;  as   in  the  cafe  of  death-bed  difpo* 
^tions  of  property  in  Scotland,  in  whith,  though  the  law 
.  ^f  that  country  is  different  from  our?,  ili^t  Court  are  a.^ 
fkluch  bound  to  adhere  to  it,  as  the  Council  at  i!ie  Cockpit 
*9  bound  to  adopt  the  laws  of  Jamaica  or  Barbadoes  in  ap- 
peals from  thofc  iflands  to  the  King  in  Council.     I  have 
looked  into  moff  of  the  books  of  the  civil  law  cm  this  fuhjedy 
V^bicfi  by  no  mean*:  .prohibits  wagers  in  general.     It  would 
favour  a  little  of  pedantry  to  cite  pafljgcs  from  them,  tlicre- 
fore  I   will  only  mtntion  a  diflindion  taken  by  Vir.niii% 
,    Vfhich  15,  that  wagers  refpecling  Cxfar  are  al!o\vcl^  uiilei'- 
^  5^ey  affeflihccharafltTof  Cxlar,  d:c.     Now  '.\hat  is  ihcrr 
>n  Hic  prefcnt  cafertijat  can  afleft  the  ch3ra8<*r  of  ti:c  ho- 
Wian  who  had  bought  the  waggon ;  nothing  ot  tint  fort  a;'- 
pears  upon  ihc  record,   and  we  can  make  no  iriferencc. 
*J"heqtleftion  is,  whether  the  waggon  was  the  property  o: 
-rf.  or  B,  and  ihcy  nrc  to  decide  it.     What  iuh^rrc  at  c^'.n:- 
ttion  law  to  make  ftich  a  wager  bad?    If  not,  how  is  it  a:- 
fWQcd  by  ihe  llaiute  law.     Ail  the  (latutes  refpecling  gamin^^ 
%Te  fb  far  parilamentary  declarations  that  v/agcrs  and  gair^in^^ 
^  Had  been  lawful.     The  16  Car.  II.  cap.  7,  §  3,  in  vacatiu^^ 
^(iiilrads  for  money  loft  at  play,   and  money  batted  oji 
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fhofc  tvho  play,  affords  another  parlinmcntaiy  inference 
thai  fuch  wagers  were  allowed  before  the  (latute.  I  remem- 
ber a  cafe  in  WHfin^  where  an  aQion  was  brought  on  a 
bet  of  14  guineas  to  8  on  a  horfe-race :  there  the  Court  held 
that,  as  the  plaintifF  might  under  the  ftatute  9  Ame,  and 
16  Car.  II.  have  refufed  to  pay  the  14  guineas  if  he  had  loft, 
there  was  no  muuulity  in  the  wager^  and  therefore  he 
couM  nor  recover  the  8  guineas  of  the  defendant.  But  had 
the  wager  been  within  the  limits  allowed  bv  the  ftatutes, 
there  is  no  douht  but  that  it  would  have  been  held  good. 
So  in  the  cafe  of  a  man  running  againft  time,  (2  JVilf,  36). 
My  opinion  proceeds  on  this  ground,  that  being  bound  by 
former  decifions,  not  having  the  power  to  alter  the  law, 
not  finding  any  one  ca'e  agaird  the  legality  of  wagers  in 
genera),  and  finding  cafes,  without  number,  wherein  wa- 
gers have  been  held  to  be  good,  and  that  the  payment  of 
them  may  be  enforced,  1  think  the  wager  in  the  prefent 
cafe  good  «t  common  law.  Then  as  to  the  fecond  point, 
ramely,  wh*ilher  the  wager  is  void  by  the  naiuic  14  Gr9.ll, 
I  cannot  but  think  tljat  that  aS  of  parliament  relates  wholly 
\o  policies  vf  wfurarcf :  and,  as  my  brother  O?/?'  has  faid, 
it  would  be  llranffcly  dillortlng  the  meaning  of  words  to 
fuppofc  that  fuch  a  wager  as  the  prcfcnt  could  be  within 
the  meaning  of  the  Legilliiluif;  for,  from  the  words  ufed 
in  the  fccon^claufe,  it  is  apparent  that  they  had  ivriiten  in- 
Jhuments  only  in  contemplation,  by  rcouiring  the  names  of 
the  parties  interefled,  to  be  infcritd  therein.  It  feems  to 
me  extremely  clear,  that  the  aft  was  meant  to  be  confined 
to  policies  ot  inturancc.  I  (l^ould  be  glad  to  go  as  far  as  I 
could  to  put  a  rtop  to  the  mlfchicf  arifinir  from  this  fpecics 
of  gambling  by  wasrers,  but  »hat  would  be,  in  my  rpiniD% 
to  make  law  ;  and  thofe  mifciiicfa  iherttore  muft  l>e  left  to 
the  corrc8ion  of  the  Lcgiflaiurc,  whenever  they  think  pro- 
per 10  apply  a  remedy. 

Rule  difcbarged. 


R» 
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'PoMERY  V.  Partington,  Executor  of  M.  Grylls. 


This  was  an  adion  of  (ovenant  tried  at  the  LaunceftM 
Aflizes  before  Baron  Perryn,  where  a  verdid  was  found  for 
thcplainiiff  fubjed  to  the  opinion  of  this  Court. 

CASE. 

By  an  indenture,  dated  3d  of  January,  1 764,  M.  Grylls^ 

in  confideration  of  30/.  demifed  to  J.  Pomery  a  moiety  of 

tithes  in  St.  Nyot,  Cornwall,  for  99  years,  if  the  plaintiff 

^hoi/ld  fo  long  live,  to  commence  at  the  deaths  of  J.  Pomery 

^tii,  Carlyon,  at  the  yearly  rent  of  19/.  and  a  heriot  of 

/{ot.  on  the  death  of  the  plaintiff,  he  dying  tenant  in  pof- 

ftSon.     The  leafe  contained  a  covenant  by  M.  Grylls, 

^tmuiring  title  to  Pomery.      J.  Pomery  and  E.  Carlyoa 

^Scd,  on  which  the  plaintiff  became  poflefled  of  the  moiety 

<rf  the  tithes.     One  C.  Grylls,  being  fcifed  in  fee  of  the 

ntttcty  of  the  Taid  tithts,  by  will  dated  the  i3d  of  April, 

1726,  devifed  all  his  manors,  meffuages,  lands,  tenements^ 

^  hereditaments,    with  their  appurtenances,  to  his  wife 

^>ry  Grills  for  life,    remainder  to  truffces  to  the  ufe  of 

"WilBam  Grylls  for  life,  remainder  to  the  ufejpf  R.  Grylls, 

^^  tided  fon  of  William,  for  life,  remainder  to  the  nfe  of 

"U  firft  and  other  fons,  &c.  in  tail -male,  remainder  to  the 

^ofM.  Grylls  (the  Icflbr),  fccond  fon  of  W.  Grylls,  for 

'^'^i  reniainder  to  the  ufe  of  his  firft  and  other  fons  in  tail- 

J™**!*!  remainder  to  the  devifor's  own  right  heirs.     Thjit  the 

*^ror  declared  his  intent  to  be  that,   notwithftanding  any 

^W  dilate  therein  limited,  it  (hould  and  might  be  lawful 

Jji  iiid  For  the  faid  W.  Grylls  for  and  during  the  term  of 

ff*ftUtiral  life,  and  afterwards  to  and  for  all  and  every  other 

^?ftii  or  pcrfons  to  whom  the  lands  and  premifcs  a{orc- 

^   ?'*l,fcoirld,  by  virtue  of  the  limitations  aforefaid,  come  and 

p^nd,  as   the  fame  (hould  happen,  at  his  and  their  wills 

^^picafore,  from  time  to  time,  and  at  all  times,  by  any 

t  ,****' 0^  deeds  indented,    under  their  hands  and  feals  re- 

_  .^aivtly,   to  grarit,  dcmife,  and  kcfe  all  or  any  of  thefaii 

\'\l!Tr^  ^^r/i  of  manors,  meffuages,  lands,  tenements,  and 

■jpt^iiiaicnts,    to   any   perfon   or    perfons   whomCoeitt* 

PR3^tst,';or  3  life  or  Jhvts,   or  for  the  ittaic  ol   os> 
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years,  to  be  detrrmlnable  on  the  deaths  of  i,  2f  or 
fon  or  perfonsy  either  in  pofltflion»  or  reverfion ;  j 
ufual  rentSf  and  other  yearly  payments,  dues,  refer' 
and  heriets  be  from  tinie  to  time  referved-  and  ms 
and  payable  yearly  to  Aich  perfon  and  perfons,  tc 
the  next  and  imm^liate  reverfion  and  inheritance  of 
.  premifet  (hould,  by  virtue  of  the  limitations  and  ofes 
before  mentioned,  from  time  to  time  appertain  and 
and  fo  as  there  fhouM  not  be,  at  any  one  thne,  any 
or  larger  eftate  upon  any  onetrnement^  or  part  of  a  tei 
fo  leafed,  demifed,  and  granted,  than  for  3  lives,  01 
years,  determinable  on  the- deaths  of  t,  2,  or  3  pc 
perfons,  either  in  poflieflion  or  reverfion ;  and  fo 
leafe  or  leafes  fhould  not  be  made  difpunifhable  ol 
After  the  deceafe  of  Charles  Grylls,  the  faid  Mary,  V 
.jBid  Robert  Grylls  were  fucceilively  feifed  of  the  fev 
refpedive  eftates  above  devifed  to  them ;  and  R.  Cry 
ingfo  feifed,  on  the  29tb  of  September,  1742,  m 
demife  of  the  prcmifes  in  the  above  indenture,  mc 
Tor  99  years,  determinable  (as  is  therein  mentioned^ 
deatha  of  J.  Pomery  and  Elizabeth  Carlyon.  R.  G 
lerwards  died,  u^ithout  ifTue  of  his  body ;  w})< 
the  faid  Matthew  Grylls  became  feifed  of  the  n 
of  the  moiety  of  the  faid  tithes  for  the  term 
life,  the  remainder  thereof  belonging  in  the  mai 
the  above  wiH  Timtted,  and  being  fo  feifed,  dem 
fame  to  the  faid  J.  Pomery,  in  manner  above  fet  foi 
during  the  term  therein,  died  without  iflue  mafe 
body.  W.  Grylls  had  no  other  fons  befides  the  f 
bert  and  Matthew;  bur,  after  the  death  of  Matthe 
Richard  Gervys  Grylls,  claiming  title  to  the  faid  1 
as  right  heir  of  Charles  Grylls  the  devifor,  he  be 
grandibaof  Gervys  Grylls,  the  brother  of  Charles 
brought  an  ejcSment  againft  the  prefent  plaintiflF  for 
covery  of  the  moiety  of  the  faui  thhcs,  inafmtich 
faid  Matthew  had  not  good  and  fuflficient  right, 
grant  and  demife  the  fame,  according  to  the  forni  an 
of  the  above  leafe  ^  and»  in  Michaelmas  Term  17I 
tained  a  judgment  againft  the  prefent  plaintiff  for  I 
covery  thereof,  who  was  thereupon  ejeded.  The  cs 
itates^  that  Charles  Grylls  was,  at  the  time  of  mat 
faid  will,  feifed  in  fee  of  the  moiety  of  the  faid  titb 
of  certain  manors,  lands^  tenementSy  and  hereditamci 
devifed  ia  the  manner  dated  in  the  declaration.  1 
denture  of  demife,  on  which  the  adion  is  brought 
counterpart  thereof,  were  duly  executed^  &c.  Marj 
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lianiy  Robert,  tnd  Matthew,  Grylk,  in  the  will  mentioned^ 
were  refpedively  feired  of  the  faid  tithes,  and  died,  as  in 
the  declaration  dated,  before  the  demife  in  the  declaration  in 
the  ejedment  therein  mentioned.     Robert  and  Matthew 
died  without  iflue  male;  and  William  had  no  other  (on,  be- 
sides the  raid  Robert  and  Matthew.    At  the  time  of  making 
the  leafe,  on  which  this  adion  was  brought,  there  was  no 
fubTifting  ieafe  of  the  tithes,  except  the  leafe  mentioned  in 
the  declaration,  dated  the  29th  of  September,  1 74£r    Ri- 
chard Gervys  Grylb,  the  grandfon,  being  the  right  heir  of 
the  devifor,   obtained  a  verdid  in  the  ejedment  on  the 
psthof  July  1785;    and,   in  the  following  term,  fignedl 
judgment,  and  fued  out  his  writ  of  habere  facias  fojfeffionem^ 
^hich  was  duly  executed.    At  the  time  of  making  the  will 
tf  Charles  Grylls,  part  of  the  premifes  thereby  devifed  ia 
^  manner  ftated  in  the  declaration,  and  not  comprifed  in 
tlic  leafe  on  which  this  adion  is  brought,  had  been  ufually 
^fed,  referving  rents,  and  other  yearly  payments,  dues^ 
^fervitions,  and  heriots :  but  the  moiety  of  the  faid  tithes  wag 
^^"^  kafed  before  the  making  of  the  will  of  Charles  Grylls. 
'^  prcfent  defendants  had  notice  of  the  ejeSment  brought 
^7  the  faid  R.  Gervys  Grylls  on  the  nth  day  of  July# 
1785 :  that  caufe  was  tried  at  Bodmin  on  the  25  th  of  the 
ivie  month,    and  a  verdid  found  for  the  leflbr  of  the 
phintiff.     It  was  proved  at  the  trial  of  this  caufe  that  the 
Vidue  of  the  moiety  of  the  faid  tithes  was  30/.  per  annum  ; 
iod  it  was  contended  on  the  part  of  the  plaintiff,  that  the 
iMde  of  eftimating  the  damage  fu(biined  by  him,  if  he  were 
iotituled  to  recover,  was  to  afcertain  the  value  of  the  in- 
lereft,   in  the  faid  term,  contained  in  the  indenture,  on 
which  the  adion  is  brought,  at  the  time  of  the  death  of 
Matthew  Grylls,   and  to  add  to  the  amount  thereof  the 
cofts  of  defending  the  ejeSment,  by  which  mode  of  efti- 
mation  of  the  damages,  the  fame  amount  to  500/.    On  the 
'ftgt  of  the  defendants  it  was  infilled  that  the  plaintiff  was 
only  intitled  to  recover  the  fum  of  30/.  being  the  fine 
jitid  00  the  making  of  the  leafe,  the  intereft  thereof  cal« 
^^Mnlated  to  the  time  of  the  judgment,   and  the  colls  of 
ddfiending   the  eje£lmcnt,   which  fums  amount  to  125/. 

LoRB  Ken Y OK,  Ch.  J. — When  I  firft  read  over  this 
^Se^  I  confefs  I  entertained  no  doubt  upon  the  queftibn  \ 
hA  When  CmberforJ^s  cafe  (2  RoL  Ahr.  262,  1 5,)  was  Rated 
Ot  tlfe  Bar,  I  wifhed  to  fee  on  what  ground  the  Court  pro* 
iil  determining  it.  For  if  certain  legal  ideas  be  adnexcd 
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to  certain  technical  words,  as  in  the  cafe  of  Iimilations'i 
real  eftates,  it  would  be  extremely  dangerous  to. depart  froi 
the  fenfe  given  to  them  by  the  law,  however  apparent  i\ 
intention  of  the  parties  might  be  to  the  contrary.  Now  c 
looking  into  that  cafe,  the  rule  will  be  found  to  be  cle 
and  undoubted :  but  the  Counfel,  who  argued  Gaodtitle 
Tunucan^  in  (Igting  Comberforffs  cafe,  omitted  the  moft  in 
pbrtant  words,  namely,  that  the  intention  of  the  parties  w; 
to  govern.  If  that  be  the  rule,  and  the  Judges  in  condruii 
the  particular  words  of  different  powers  have  appeared  1 
maVe  contradiSory  decifions  at  different  times^  it  is  n 
that  they  have  denied  the  ge.neral  rule,  but  becaufe  finne  * 
them  have  erred  in  the  application  of  the  general  rule  i 
the  particular  cafe  before  them.  For  in  all  the  cafes  the 
profefs  to  determine  upon  the  intention  of  the  parties. 
is  not  neceffary  to  go  into  all  the  cafes  which  have  been  cite< 
becaufe  they  are  all  arranged  in  Dough  554,  and  the  dpe  e 
fed  |:iven  to  them  by  Lord  Mansfield \  from  all  which  I 
iX  lad  extrads  the  general  rule,  that  the  conflrudion  1 
thefe  powers  mud  be  governed  by  the  intention  of  the  pa 
ties.  And  in  applying  that  rule  to  the  cafe  of  Baggof 
Oughtorif  he  faid,  *^  in  a  family  fettlement  of  an  eftate,  coi 
fifting  of  fome  ground  always  occupied  together  with  tl 
feat,  and  of  lands  let  to  tenants  upon  rents  referved,  tt 
qualification  annexed  to  the  power  of  leafing,  that  the  ai 
cient  rent  muft  be  referved,  manifeftly  excludes  the  tnanfai 
houfe^  and  lands  about  it,  never  let.  No  man  could  inien 
to  aiithorize  a  tenant  for  life  to  deprive  the  reprefentative  ( 
the  family  of  the  ufe  of  the  manilon-houfe.  The  words  i 
fuch  a  cafe  (hew  that  the  power  is  meant  to  extend  only  I 
what  has  been  ufuatly  let.  By  that  means  the  heir  enjpys  a 
the  premifes  in  the  fettlement,  juft  as  they  were  held  by  h 
anceftor,  the  tenant  for  life  :  he  has  the  occupation  of  wh 
was  always  occupied,  and  the  rent  of  what  was  alwa] 
let."  Now  the  whole  of  this  realbning  applies  moft  poinl 
ediy  to  the  cafe  before  us.  Thefe  tithes  never  have  been  Ic 
but  have  always  oeen  occupied  by  the  poffeffor  of  theeflA* 
Therefore  1  do  not  ihink  that  the  cafe  of  Baggot  v.  OiijrJEfa 
can  be  diftinguilhed  from  this  in  principle.  That  cafe  k 
terwards  went  to  the  Houfe  of  Lords,  though  I  do  n 
find  it  in  Bro,  Pari,  Cafes*.  This  is  the  broad  grouod  c 
which  I  am  of  opinion  th^c  the  leale  in  quefiioii  is  not 

*  It  appears  from  a  aotc  .'a  8  Med.  ^3i^  that  thu  jttdgmcnt  was  sflhl 

rn  the  Houfe  of  LoiJr .  .    4ft 

Tat 
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vilid  one.  There  are  indeed  other  grounds  upon  which 
flrefs  might  be  laid  to  (hew  that  this  was  the  intention  of 
the  devifor,  if  it  were  neceflary  to  have  recourfe  to  them. 
In  the  enofoeration  of  the  property  to  be  leafed,  every  par- 
ticular mentioned  is  a  corporeal  hereditament ;  the  word 
*'  hereditament"  is  indeed  fufEciently  comprehenfive»  in  its 
general  fignificatton,  to  include  tithes ;  but  the  other  words, 
which  accompany  it,  (hew  the  fenfe  in  which  it  is  to  be 
taken  here.  Another  crrcumftance  is,  that  the  leafcs  are 
aot  to  be  difpuni(hable  of  wafte;  a  provifion  which  could 
not  apply  to  tithes.  But  I  do  not  with  to  rely  on  thefe 
tail  circoroftances,  my  opinion  being  founded  on  the  ge* 
ner^  intention  of  the  party,  which  is  fairly  to  be  coUefled 
from  the  other  part  of  the  cafe.  For  it  is  inconceivable  that 
the  devilbr  intended,  under  the  power  of  leafing,  to  give  au- 
thority to  reduce  the  value  of  the  tithes  from  30/.  to  19/.  a- 
year.  And  indeed,  according  to  the  defendant's  arguments^ 
the  leafe  would  have  been  equally  good  if  no  rent  at  all  had 
teen  reierved.  As  the  leafe  in  queftion  therefore  is  not  war- 
Mted  by  the  power,  it  is  void. 

AsHHURST,  J.— The  principle  on  which  this  cafe  muft 

be  deierroiDed,  was  clearly  illuflrated  by  Lord  Mansfield  in 

€wkitk  V.  Fmucany  when  he  examined  the  grounds  of  the 

^Hffierenr  decifions:    and    indeed  his  opinion  is  fo  full  and 

explicit,  that  it  is  not  necelTary  to  repeat  the  grounds  of  it 

kre.     But  the  inference  from  them  all  is,  that  the  intention 

«f  the  parties  is  to  govern  the  con(lru£tion  of  the  power. 

Now  here  the  manifeil  intention  of  the  devifor  was,    that 

nothing  (hould  be  demifed  but  that  which  had  beea  letten 

J>efore;  thefc  tithes  therefore  could  not  be  ieafed,  becaufe 

ihc  uftial  rent  could  not  be  referved,  they  never  having  been 

let  before.     Perhaps  the  devifor  had  this  rcafon  for  im- 

jxiiing  fpch  a  reflridion  on  t lie  tenant  in  poflfcflion,  tliat, 

is  00  rent  had  been  before  referved  for  fonic  part  of  the 

Vprcinifes,  there  could  be  no  guide  for  the  future  rent;  and 

therefore  the  tenant,  for  the  fake  of  an  immediate  advantage 

Ibk  hunfelf,  might  othcrwife  have  made  a  beneficial  leafe,  re- 

^!f|tr«|iig.only  a  nominal  rent. 

».BuLLER,  J. — The  fihgle  point  to  be  confidered  is  the 

iotvtfion  of  the  devifor.     Now,  in  my  opinion,  the  nature 

pf  ,tlK  property  alone  is  fufficient  to  decide  the  queftion. 

Tills  gentleman  had  an  eftate  of  a  confiderable  value,  part 

of  w£ich  was  in  his  own  occupation,  and  the  rcA  was  held 

^.IcaTc:  that  was  the  way  in  which  he  occupied  his  pro- 

fiilyl  .%^  ^c  intended  that  thofc  who  enjoyed  his  eftate 
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afterwards,  (hould  enjoy  it  in  the  fame  manner.  The  pa< 
of  Lord  MansfeJiPs  judgment  in  the  cafe  of  GooJtitle  ' 
Funucany  which  has  juft  been  read  by  my  Lord,  (tern's  to  \ 
a  judgment  formed  for  this  very  cafe.  For  it  is  a  reafpi 
ing  on  the  cafe  where  part  of  the  eiflate  is  enjoyed  in  po 
feffon,  and  part  on  leafc ;  which  Lord  Mansfield  confiden 
fo  clear  as  not  to  admit  of  a  doubt.  In  all  the  cafes  whi( 
Lord  Mansfield  examined,  the  intention  of  the  parties  w 
the  only  point  to  be  confidered.  The  misfortune  in  Cm 
herford^s  cafe  was,  that  the  Court  relied  on  two  words,  / 
qmd^  of  little  or  no  fignificalion  in  themfelves,  but  wht< 
were  thought  to  have  a  tei^hnical  condrudion.  In  IValk 
V.  IVakemany  thofe  words  received  a  fimilar  conflrudio; 
though  manifeflly  againft  Lord  Hale*s  opinion.  In  tl 
cafe  of  Baggot  v.  Oughtoiiy  the  Court  got  rid  oF  the  wor 
iia  quod\  for  though  the  reflridlon  in  that  cafe  was  to  I 
9i  fuck  yearly  rents  or  wzre  as  the  fixme  were  then  let  at,  y 
ihey  were  the  fame  in  lubftance.  And  in  Goodtitle  v  f 
nucoHy  which  was  twice  argued,  ir  was  fitidby  one  ohhe  Cou 
]el  at  the  Bar,  that  there  was  no  difference  whether  rhepow 
were  to  leafe  referving  the  ancient  rent,  or  it  a  quod  the  ancie 
lent  be  referved;  and  the  Court  were  of  the  fame  opinio 
And  the  determination  of  that  cafe  proceeded  on  the  inte 
ticn  of  the  parties.  There  Lord  Mansfield  faid  the  inte 
was  apparent  from  the  words  of  the  power,  and  the  natu 
of  the  property.  Now  from  what  was  the  intention  a 
tefVrd  ?  Firft,  from  the  exprefs  power  to  dcmife  the  man 
Mild  (ifhery,  which  ditlinguifhes  that  cafe  from  the  prefen 
that  (hewed  that  it  never  could  have  been  intended  toann 
the  reftridion,  of  rcfervine  the  nfual  rent,  to  the  demife 
the  manor,  becaule  it  had  never  been  let  before;  next,  fro 
the  value  of  the  manor,  which  was  iperely  nominal ;  ar 
3dW,  from  the  fmallnefs  of  the  fifhery,  which  was  wor 
only  I  5/.  per  annum^  and  had  been  let  once  before,  thouj 
t  was  not  in  the  leafe  at  the  time  of  the  fettlement ;  fro 
whence  the  intent  vas  concluded  to  be,  that  the  par 
might  let  all  the  premifes,  refervln^  as  much  rent  in  ti 
whole  as  had  been  referved  before.  That  was  a  har(h  1 
tempt  by  a  young  nobieman  to  fet  afide  the  whole  leafe 
account  of  the  trivial  article  of  the  iiihcry,  which  noiie 
the  parties  to  the  fettlement  ever  underftood  was  oieant 
be  excepted  out  of  the  power  of  leafing.  In  that  cafe,  ti 
the  Court  relied  on  the  words  at  the  end  of  the  pon 
'*  or  proportionably  for  any  part  thereof,^'  though  no  n 
tice  is  taken  of  it  in  the  printed  report.    For  ilwfe  wol 

ihcw 
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ftewed  that  it  was  the  intention  of  the  parties  that  theqnan- 
tamef  the  rent,  and  not  any  particular  part  of  thepremifcs 
indttded  in  the  fettkment,  was  to  ^ uide  the  perfon  in  exe- 
cuting the  power.  But  in  this  caFe  the  devifor  did  not  in* 
toKi  that  any  part  of  the  eftate  ihould  be  let^  but  that  which 
had  been  ufoally  demifed  before. 

Gross,  J.— This  has  been  very  property  confidered  as  a 
qoeftton  of  intention;  and  the  intention  of  the  devifor 
dearly  appears  to  have  been  this,  that  fuch  parts  of  the 
cSate  as  had  been  before  leafed,  ihould  continue  to  be 
{rtnted  on  leafe,  referving  the  ufual  rents,  but  that  thofe 
parts,  which  had  fiever  been  beCcu-e  demifed,  ihould  not  be 
kt.  Now  it  appears  by  the  cafe,  that  the  lands  had  been 
let  before,  but  not  the.  tithes;  and  confequently  this  leafe 
of  the  tithes  cannot  be  fupported.  There  is  another  ex- 
preiiion,  beiides  thofe  which  have  been  already  commented 
00  by  the  Court,  which  ihews  that  this  was  the  devifor's 
imnt;  for  part  of  the  reilriSion  was  **  that  there  ihould 
•I  be  at  any  one  time  any  greater  eftate  upon  any  one  U" 
itment,  or  part  of  a  tenement  fo  leafed,  than  for  three  lives, 
W99  years.**  Now  though  the  word  ^  tenement,*'  in  its 
feneril  fenfe  nuiy  include  tities,  yet  it  is  clear  that  it  was 
sot  fo  ufed  in  this  power.  On  the  former  argument,  my 
^bobt  arofe  on  Comberford's  cafe ;  and  even  there  the  Court 
fMfeSGed  to  decide  on  the  intention  of  the  parties.  And 
tiKMgh  I  differ  with  them  in  the  conftrudion  of  the  words 
tbere  ufed,  yet  I  agree  with  the  principle  upon  which  that 
ctfie  was  determined.  I  alfo  agree  with  Lord  MansfieWf 
•piokm,  in  his  comment  on  the  cafe  of  Bagg9t  v.  Ougbort^ 

vbidiappliea  forcibly  to  the  prefent  cafe. 

Pofiea  to  the  plaintiff. 


Oci>i.\4 
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Ogdbn  v.  Folliot,  in  Error. 

This  Was  anadion  upon  a  bond  brought  in  the  Court  ^ 
Common  Pleas,  upon  which  the  Court  gave  judgmencfi^ 
the  plaintiff;  whereupon  the  defendant  brought  chis  W^ 
of  Error. 

CASE. 

The  defendant,  together  with  R.  and  L.  Morrisi  gaVe 
faond>  dated  New- York,  Oftober,  1769,  for  4000/.  cor* 
rency  ;  at  the  time  of  making  the  bond,  the  plaintiff  and  R- 
Morris,  and  the  defendant,  reiidcd  within  the  United  State^ 
of  America,  and  continued  fotill  after  Odober,  1777.  Tha 
funa  of  money  being  then  due  and  unpaid,  and  the  plaintifi 
then  refiding  at  New-York,  by  a  law  of  the  State  of  New« 
Yorky  he  vi^^ipfofa^o  attainted  of  the  offence  of  adberioa 
to  the  enemies  of  the  iaid  State  of  New- York,*  and  al!  his 
cftate  both  real  and  perional,  in  Odober,  1779,  ^'^  ^^' 
felted  to  the  people  of  New-York ;  which  faid  law  ftili  ii 
in  full  force  and  effed.  ^J'he  defendant  was  bound  only  at 
a  furety  for  the  faid  R.  and  L.  Morris,  he  being,  at  the 
faid  time,  refldent  in  the  State  of  New  Jerfey,  and  iti 
poffciTion  of  real  and  perfonal  property  more  tlian  fufli* 
c  ient'to  pay  the  faid  Aim  of  4000/.  and  his  other  debts.  Oi 
the  2d  of  January  1 779,  he  was  attainted,  ac<MMing  to  th< 
laws  of  New  Jerfey,  and  all  his  ellate,  real  and  perfonal, 
was  forfeited  to  the  faid  State  of  New  Jerfey  for  ever  \ 
but  liable  to  the  payment  of  ali  his  debts,  and  all  othn 
demands  againft  him.  In  September,  1783,  by  the  defini- 
tive treaty  of  peace  and  friendship,  made  between  his  Majeftj 
and  the  States  of  America,  his  MajcHy  acknowledged  the  faic 
States,  to  be  independent  States,  and  treated  with  thcm^  ai 
fuch ;  and  by  the  faid  treaty  the  feTcral  laws  which  had  beer 
made  and  paffed,  by  the  Legiflatures  of  the  faid  refpc£kiv« 
States,  aiter  their  declaration  of  independence,  for  the  con- 
iifcation  of  the  property  of  perfons  within  the  faid  refpc£Kvc 
States,  were  recognized  and  admitted  to  be  valid.  Til 
queflion  was,  Whether  thefe  A3s  pafled  in  North  America 
after  the  Declaration  of  Independence,  and  before  tb^ 
treaty  of  Peace^  vrere  valid  in  the  Courts  of  Law  in  ikS 
Coimtry} 
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Lord  Ksnyok,  Ch.  }.—- This  queftion  is  undoabtedty 
of  confiderabic  moment,  inaffntich  as  it  affeda  an  extcnihre 
clifrof  pcrfons,  and  inafmuch  as  the  argument  has  iirvoVvedi 
kit  the  refpedive  rights  of  the  fubjeds.of  the  difiFerent  na- 
tions: however*  the  ground  on  which  I  am  inclined  to  con^, 
firm  the .  judgment  given  by  the  Court  of  Common  Pieas^ 
famsperfeSLy  dear.  And  indeed  we  all  confidered  it  fo 
.ckir  in  the  Uft  tern^  that  we  did  not  think  it  proper  that 
4bequeftion  (hould  be  difcufTed.  Whether  or  not  the  re- 
port of  what  pafTed.in  the  Court  of  Common  Pleas  in  this 

'  cdcfae  accurate,  I  will  not  prefume  to  fay:  but  I  confefs  I 
VK  induced  to  think  that  the  word  **  not"  had  been  omitted 
JO  that  part  of  the  judgment,  where  the  sl&s  of  the  State 

'  of  New- York  paflfed  during  the  war,  are  confidered  ^  to  be 
of  u  full  validity  at  the  a&  of  gny  independent  State.'' 
Tor  fuppofing  that  the  language,  as  reported  to  have  been- 
vfed  by  that  Court,  had  in  fad;  been  ufed,  and  that  the  cafe 
was  to.be  determined  on  that  ground,  I  (hould  have  wiftied- 
to  have  heard  it  once  argued  in  anfwer  to  the  ohje&ion 
mideby  the  plaintiflF  in  error.  If  we  were  to  confider  the 
i^of  the  province  of  New- York  as  binding,  as  has  been 
oft'teoded,  I  am  at  a  lofs  to  know  why  ail  the. property  of 
thofeperfons,  which  was  faid  to  be  confifcated,  did  not  pafs 
to  the  executive  power  of  that  State  to  whom  it  is  faid 
to  be  forfeited ;  and  why  an  adion  might  not  have  been- 
biOBght  in  the  name  of  fuch  executive  power  to  enforce 
the  payment  of  this  bond ;  and  how  an  aSion  could  have 
been  brought  in  the  name  of  the  obligee.  Having  faid 
thus  much  on  the  judgment  fuppofed  to  have  been  given  by 
the  Court  of  Common  Pleas,.  I  can  only  fay  that  at  pre- 

•  fent  I  cannot  aflent  to  the  reafoning  on  which  that  Court 
gBve  judgment,  though  I  am  of  opinion  that  it  ihould  be 
affirmed  on  different  grounds.  The  court  cf  Common 
l^eas,  in  giving  judgment,  flopped  at  the  plea:  but  the 
jodgmenty  which  I  am  prepared  to  give,  is  founded  on  the 
whole  of  the  pleadings,  which  are  in  fubftance  thefe :  the 
pleaftates  that  the  province  of  New- York,  in  1779,  at 
tfce  time  when  the  confifcarory  law  paflfed,  was  part  of  the 
<^pcpdencies  of  Great  Britain  in  open  rebellion  againft 
the  King,  and  thaf  the  plaintiff  and  the  defendant  were  re- 
fifajt  in  that  State;  what  became  of  them  afterwards  does 
^t  appear :  and  it  is  not  alledged  that  they  were  reiident  in, 
w  fobjeft  to  the  laws  of  that  State,  when  the  treaty  of 
P^ace  was  figned.  It  is  not  neceflfary  to  fay  what  eifed  that 
*ould  have  had ;  but  thus  it  fiands.:  in  1779  ^^^^  province 
fct  about  a  reform,-  and  to  aflert  what  i&  called  their  rights. 
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but  which  I,  fitting  here,  am  bound  to  fay  was  an  ad  t£ 
rebellion  againft  the  fovereign  power  of  the  State,  and  that 
their  ad  was  illegal  at  that  time,  whatever  confirmation  it 
might  afterwards  receive  there  by  the  fubfequent  treaty  of 
peace.  Then,  when  thefe  parties  came  into  this  country 
before  the  independence  of  America  was  acknowledged,  was 
their  property  confifcated?  Coutd  it  have  been  pleaded  here, 
to  an  adion  brought  at  that  timcj  that  thofe  States  had  naade 
what  they  called  a  law^  forfeiting  the  property  of  thofe  who 
adhered  to  the  government  of  this  country?  Certainly  not. 
And  yet  as  between  thefe  parties,  they  mud  be  undcrftood 
TO  be  in  the  fame  fituation  now  as  at  that  time;  for,  what- 
ever  operation  the  treaty  of  peace  might  have  on  the  perfons 
refident  in  that  country,  it  is  impofliUc  to  fay  that  it  was- 
intended  to,  or  did,  give  effed  to  the  ads  of  the  aflembly 
by  which  the  property  of  our  own  fubjeds  refident  here, 
was  confifcated.  The  confequence  of  the  argument  for  the 
plaintiff  in  error  would  be,  that  every  ad  done  by  the  Loy- 
jtlifts  in  America,  previous  to  the  treaty  of  peace,  was  ad- 
mitted by  that  treaty  to  be  an  ad  of  high  treafon  againft. 
the  State  of  New- York :  but  that  can  never  be  fupportcd. 
The  plaintiff  came  into  this  country  fubjeCl  to  all  his  legal 
contrads,  and  armed  with  all  the  legal  rights,  which  any 
other  fubjed  had. — ^It  would  be  enough  to  ftop  here:  but  it 
has  been  faid  that,  where  the  property  of  a  fubjed  of  one 
country  is  confifcated,  and  veftcd  in  the  fovereign  State, 
every  other  country  ought  to  take  notice  of  the  confifcation : 
but  that  was  not  the  cafe;  for  thefe  perfons  never  were  at- 
tainted by  any  zQi  of  a  fovereign  State,  thofe  ads  were 
paiTed  by  the  fubjeds  or  this  country,  who  at  that  time 
withdrew  themfelvcs  from  tiitr  fovereign  Staie ;  and  alTumed 
to  themfelvcs  a  power  of  making  laws.  It  migiit  equally  be 
faid,  that  if  the  Ifle  of  Wight,  or  any  town  in  this  coun« 
try,  wiflicd  to  throw  off  their  allegiance  to  the  King,  and 
to  alfert  what  are  called  the  rights  of  man,  and  to  declare 
that  they  would  no  longer  continue  fubjeds  of  his  govern- 
ment, they  would  immeiilately  become  an  independent  State. 
I  am  therefore  mod  clearly  of  opinion,  that  the  ad  of  con- 
fifcation, which  paflTed  in  i7';9,  cannot  be  considered  in 
this  country  as  irompctent  to  trail  rrr  the  property  of  Folliot 
to  any  perfon  whomfoever ;  anil  coniequently  that  the  right  • 
of  adiun,  which  accompanied  him  when  he  came  intothis^  ^ 
country,  i^  not  divcfted  out  of  him.  We  were  prelTcd  at 
the  clofe  of  the  argument  with  the  peculiar  circumftaDcet 
of  the  plaintiff  in  error,  who,  it  wa3  faid,  could  have  na 
remedy  z§2\nii  his  co-obligors  in  America,  notwitlifiandhig 
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ihe  jadgment  here,  aod  who  might  even  be  fiied  again  on 
this  very  bond  in  that  country ;  but  that  argument  ought 
not  to  guide  our  judgment ;  for  I  have  always  underftood 
it  to  be  clear  law  that  ^W  judicial  affs  done  in  one  country 
over  the  property  of  the  fubjeSs  within  their  jurifdi&ion, 
areconcluftve  on  the  property  of  thofe  parties  in  any  other 
CDontry.' 

A8HHURST9  J»— It  if  fufficient  for  me  to  fay  that  Iconcur 
in  opinion  with  Lord  Kenyon.  Thefe  parties  came  here  as 
fubjefb  of  this  country  before  the  treaty  of  peace ;  and 
tbotfore  any  ads  done  by  the  State  of  New- York  at  that 
ttme^  could  not  alter  the  rights  of  our  own  fubje3s.  Tlie 
plaintiff  and  ihe  defendant  came  into  this  country  in  the 
cbtnder  of  creditor  and  debtor ;  and  their  fituation  as  indi- 
vidfuls  was  not  afFeded  by  the  afis  of  confifcation. 

BuLLCR,  J.— A  very  few  words  are  fuiScient  to  decide 
the  prefent  cafe.  It  is  a  general  principle,  that  the  penal 
hws  of  one  country  cannot  be  taken  notice  of  in  another. 
Then  apply  that  principle  to  the  prefent  cafe :  this  is  an 
a&ion  on  a  bond,  to  which  the  defendant  has  pleaded  that 
h7  the  pena'  laws  of  another  country,  the  property  of  the 
piniuiff  in  the  bond  has  been  divefted  out  of  bim :  but  thi3 
Court  cannot  take  notice  of  that  defence ;  and  then  all  the 
pleadings  are  a  nullity,  and  confequently  the  adion  remains 
tminfwered.  That  is  as  much  as  is  neceflfary  to  fay  in  the 
termination  of  this  particular  cafe.  Another  queftion, 
however,  having  arifen  in  the  argument,  whether  or  not  it 
^^  ncceflary  that  there  (hould  have  been  a  feifure  on  the 
pwi  of  the  State  of  New- York,  in  order  to  divert  the  pro« 
petty  out  of  the  plaintiff,  I  will  give  my  opinion  upon  it. 
The  tnfwer  given  at  the  bar  from  the  flatute  33  Hen,  VIH. 
|lp- 10,  that  in  this  country  the  property  of  perions  attainted 
M  vcftcd  in  the  Crown  without  office,  is  not  conclufive ; 
*nd  I  am  ftill  of  opinion  that  a  feifure  is  neceffary.  The 
*fca  of  that  AS  of  Parliament  is  only  to  avoid  the  ne- 
<*ffity  of  an  office.  The  cafe  of  Stone  v.  Newman,  fliews 
what  conftruQion  has  been  put  on  the  ftatute.  There,  Sir 
T.Wyat,  being  tenant  in  tail-male,  with  the  reverfion  in 
thcKing,  enfeoffed G.  Moulron  in  fee;  Sir  T.  Wyat  had 
JffiicG.  Wyat,  who  had  illue  Sir  F.  Wyat,  under  whom 
*ltt  defendant  claimed.  But  Sir  T.  Wyat  was  attainted  and 
^  attainder  was  confirmed  by  a  fpecial  a&  of  parliament^ 
•nafiing  that  he  (hould  forfeit  all  his  lands,  &c.  and  that 
*hcy  (hould  be  veiled  in  the  Qijeen  with§it  office  (nearly  in 
JJ*  fame  words  as  are  ufed  in  the  ftatute  of  Hifarj  Vlll.^* 
Thir  cafe  wa§  yery  elaborately  difcufTed  by  all  tbt  3>3^Agt^  •. 
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and  in  afifwer  to  an  exception  taken  to  the  pleadings  thaC 
no  feifin  was  alledged  in  the  Queen,  and  that  then  Sir  P, 
Wyat's  title  was  good  until  feifin,  tor  he  had  the  firft  pof- 
feffion,  it  was  adjudged,  "  that  it  appeared  that,  after  the 
attainder,  the  Queen  being  entitled  by  the  general  ad  ol 
parliament,  33  Hen,  VIII.  and  by  the  f(H:cial  ad,  \  IS  7 
P.  iS  M*  it  was  in  the  Slueen  without  office ;  and  that  the 
Queen  granted  it  unto  him  under  whom  the  plaintiff  claimed. 
who  entered  and  was  feifcdj  until  Sir  F.  Wyat  entered;  fo  he 
had  the  priority  of  polTeffion  and  right  ;^'  wherefore  the  ex- 
ception was  difallowed.  It  was  fo  material  in  that  cafe  tc 
give  an  anfwer  to  the  objedion,  that  the  Court  anfwered  il 
by  the  fad  of  the  cafe,  namely,  that  there  was  an  adual 
feizure.  The  inftance  put  at  the  Bar,  of  an  afllgnmcnt  bj 
the  commiifioners  of  a  bankrupt,  which  divells  the  property 
of  the  bankrupt  without  adual  feifure,  bears  no  analogy  t( 
this  cafe.  For  there  is  a  wide  dilVmdion  between  queftion 
of  property  between  one  fubject  and  another,  and  queilionj 
arifing  on  the  law  of  attainder  between  the  C  rown  and  a 
fubjed.  And  I  fhall  never  agree  in  extending  the  fame  ruk 
of  conftrudion,  w!»icb  obtains  in  the  formci  inftance,  tc 
the  latter  cafe.  It  would  be  attended  with  peculiarly  ferioui 
confcquences  to  the  prefent  flaic  of  Europe  ;  fince  then  the 
property  of  foreigners,  who  arc  daily  reloriiiic  for  refuge  tc 
this  country  from  confifcarions  at  home,  would  not  be  pro- 
tcded  againft  the  defif];nsof  artlul  men,  who  could  gain  pot"- 
fefTion  o\  it  by  any  means. 

Grose,  J. — 1  continue  of  the  fame  opinion,  which  I  en- 
tertain«'d  in  the  cafe  of  Dudley  v.  Follioft ;  and  I  moll  pcr- 
fedly  concur  with  the  Court  un  this  occafion.  It  has  beer 
corredly  ftated  by  my  brother  Rulkry  that  the  penal  laws  oi 
one  country  cannot  atfed  the  laws  and  rights  of  citizens  oi 
another.  l*hen  if  we  were  to  determine  that  the  plaintifl 
ihould  not  recover  on  this  bond,  we  mull  fav  that  the  treat] 
oi^  independence  was  retrofpc6live,  and  that  it  had  the  effefi 
of  declaring  that  the  property  of  the  fubjcds  of  Ameria 
refidem  in  this  country  was  forfeited  by  an  ad,  which,  at  lh< 
time  il  palVcd,  wasconfidered  as  mere  wdilc  paper,  or,  if  il 
were  of  any  avail,  was  an  ad  of  trcafon.  h  has  been  ob< 
jeded  again  ft  the  plaintifPs  recovering'  here,  that  the  de- 
fendr.nt  will  not  recover  in  America  againft  the  co«obiigor 
bccaufe  the  States  of  America  will  pay  no  regard  to  qui 
judgments ;  and  yet  the  argument  is  that  we  muft  pay  a  de* 
tcrence  to  the  ads  of  thofe  pcrfons,  whom  we  muflcppGdci 
to  have  been  in  a  date  of  rebellion  at  the  time  when  the] 
H'ere  faffed.     Now  If  it  be  true  that  ibc  States  of  Atmnci 

mil 
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^ill  not  take  notice  of  ihe  judgments  given  in  our  courts 
of  law,  we  (hould  be  doing  great  injulVicc  to  the  prefenl 
f>lfliiiriflF  to  fay  that  we  mud  coniider  ourfclves  bound  by 
^b^ir  afls  of  confifcation. 

Judgment  affirmed. 


Trial  of  Frakcis  Fonton,  for  Forgeryn 
Old  Bailey,  September  Seflions,  1790. 

-.     "I^rancis  Fonton  was  indiQed,  for  that  he,  on  the  8th  of 

I     ^7»  1789,  in  the  parifli  of  St.  Chrirtophcfle  Stocks,  fe^ 

■^^^ioufly  did  falfcly  make,  forge,  and  counterfeit,  and  caufc 

•"^cl  procnre  to  be  falfely  made,  forced,  and  counterfeited, 

^nd  willingly  aft  and  aflift  in  ihefalfe  making,  forging,  and 

S^^ntcrfciting  a  certain  receipt  for  money,  with  the  name 

J'     I^icrcc  thereto  fubfcribcd,  bearing  date  the  faid  8th  of 

.  "^^y ;  and  which  faid  falfe,  forg^:d,  and  counterfeited  receipt 

*     9s  follows:  ■*  50/.  four  percent,  annuities,  confolidated, 

^     ^pril  6th,  1780*    Received  this  8th  day  of  May,  1789, 

^^    Kif  William  Papps,   the  fum  of  47/.  12/.  6t/.  being  the 

^      conftderation  of  50/.  intereft  or  (hare  in   the  capital  or 

^     joint  flock  of  j!^per  cent,  annuities,  confolidated  April  6th, 

1780,  ereSed  by  Act  of  Parliament  of  the  17th,  20th, 

'  2lft,    22d,    23d,   and   24fh  years  of  his  Majefty  King 

•  Geoi^e  the  Third,  intituled,  an  AGi  for  raifing  a  certain 

^*  fum  of  money,  by  way  of  annuities,  and  for  eflablifhing 

**  a  lottery,  transferable  at  the  Bank  of  Kngland,  together 

*•  with  the  proportionable  annuity  attending  the  fame  by 

^'  me' this  day  transferred  to  the  faid  William  Papps ;  wit- 

"  nefs  my  hand,  J.  Pierce,  47/.  1 2/.  6d.  witnefs  F.  Fonton," 

vitb  intent  to  defraud  William  Papps. 

A ffcGful  County  for  uttering  a  like  forged  receipt,  knowing 
it  to  4ie  forged,  with  the  like  intention. 
'    A  third  and  fourth  Count 9  for  forging  and  uttering  a  like 
leceipt^  knowing  it  to  be  forged,  with  intention  to  defraud 
iheGoYcrnor  and  Company  of  the  Bank  of  Eu'^Wd, 

Mr. 
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Mr.  Fielding^  Cotmfeifor  tie  proficuiiortf  ^penti  i 
fojhvjs: 

May  it  pleafe  your  Lordfhip !  Gentlemen  of  th 
liave  the  honour  to  folicit  your  attention  upoif  th 
choly  occafion,  as  Counfel  for  the  Governor  and  \ 
of  the  Bank  of  England.  Gentlennen,  the  indid 
forms  you  of  the  crime  now  imputed  to  the  prifoi 
bar ;  and  when  you  are  informed  that  this  is  a  for 
receipt  for  money,  in  a  tranfadion  at  the  Bank; 
once  receive  the  impreflion  of  all  the  importance 
an  enquiry  is  of:  it  is  not  proper,  on  the  pr 
cafion,  to  travel  out  of  the  bufineft  which  is  the  I 
the  prefent  charge ;  I  (ball  not  therefore  bring  f< 
this  tinoe  any  other  tranfadions  of  the  prifom 
bar,  however  they  might  bear  on  the  prefent 
tion  and  fairly  be  introduced  into  it,  as  they  n 
poiTibility^  feem  to  carry  the  appearance  of  chargi 
accumulated  imputation,  more  than  was  neceflary 
ter  extremely  criminal  in  itfelf :  I  (hall  only  in 
now,  therefore,  that  the  prifoner  at  the  bar  has 
twenty  years  a  fervant  of  the  Bank  of  England,  an 
continued  fo  long  in  fuch  employ,  befpeaks  his  • 
and  reputation,  till  the  time  of  this  difcovery,  c 
fair  one :  indeed^  Gentlemen,  it  is  a  mod  fatisfaf 
fideration,  when  we  contemplate  that  vad  machine 
credit,  the  Rank  of  England,  that  no  occafion  h 
wherein  we  have  been  called  upon  to  quell  ion  thi 
of  the  regulation,  the  vigilance  of  the  DireSors,  oi 
lity  and  integrity  of  their  fervanis;  for,  till  the  pi 
cafion,  I  thii>k  no  fuch  has  arifcn :  a3ing,  as  the 
has  done  fo  many  years  in  the  Bank,  apprifed  of  a 
gulations  mnde  by  the  Directors,  unfortunat^  foi 
he  has  difobeyed  one  of  them,  which  has  involve 
the  difficulties  of  this  profecution  :  as  a  Clerk,  he 
prefsly  forbid  to  a£t  as  a  Broker ;  and,  on  the  pi 
cafion,  he  has  violated  that  regiilaMon.  Gentlemen 
foner,  while  he  was  in  this  employ,  not  only  g 
efteem  and  friend(hip  of  his  brother  officers,  as  w 
approl)ation  of  his  maflers,  but  likewife  the  con£ 
feveral  of  his  friends,  who  had  intruded  him  with  t 
management  of  their  concerns  in  the  diflPerem 
which  they  had  placed  their  money:  among  the  pe< 
whom  he  had  obtained  this  confidence,  was.the  pn 
fecutor,  Mr.  Papps,  who  had  employed  him  freq 
purchafmg  (lock,  but  never  in  transferring  any.  O 
of  May,  Mr,  Papps,  having  fome  money  lo  lay 
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plM  Jo  the  pnjtoner  to  purchafe  50A  in  the  4  per  cent,  an- 
nuities, he  received  the  money  from  Mr.  Papps ;  foon  after 
whichtbc  prifener  told  Mr.  Papps  that  every  thing  was  done 
and  isady*  ^4|iid  that  he  mud  fign  the  acceptance,  and  have 
thereceipt;  Papps,  therefore,  went  whhhim  to  the  defk, 
vhere  a  book  was  produced,  and  an  indriiment  laid  before 
him,  infaich  he  figned,  and  which  he  conceived  was  an  ac- 
ceptance of  the  ftock;  but  he  did,  in  fad,  put  his  (igna- 
tnrciAo  a  transfer  of  450/.  ftock  of  his  own  to  the  name  of 
John  Pierce  ;  immediately  after  this,  the  prifoner  delivere4 
tibim  a  receipt,  figned  J.  Pierce,  for  that  money  which 
ke  had  entrufted  him  with  to  purchafe  the  50/.  annuity. 
I  do  not  at  prcfent  call  your  attention  to  tjie  impofition 
nide  on  Mr.  Papps,  in  getting  his  hand  to  the  fignature  of 
tbe  transfer ;  this  is  a  fpecies  of  fraud*  about  which  ure  are 
not  at  prefent  enquiring ;  but  you  will  fee  at  once  the  re- 
lation which  the  name  of  that  transfer  bears  to  the  name 
figned  to  the  receipt  given  to  Papps.  Now  to  bring  home 
the  charge  of  forgery  to  the  prifoner,  it  will  be  neceflary  for 
jjOB  to  pay  particular  attention  to  the  circumftances  I  fliall 
'■  ine:  Mr.  Papp*  had  been  in  intimacy  with  the  prifoner  at 
the  bar  for  many  years ;  he  had  tranfaded  ail  his  bu/inefs  at 
tk  Bank;  and  as  the  prifoner  was  well  known  to  Papps,. 
.tod  Papps  to  the  prifoner,  it  is  impoflible  that  any  perfon 
can  have  impofed  on  the  prifoner  by  afTuming  the  perlbn  of 
Papps,  where  there  was  fo  intimate  a  knowledge  between 
them.  Gentlemen,  you  will  find  the  prifoner  figned  his 
ovn  name  as  the  witnefs  to  this  transfer ;,  that  of  courfe 
.jUts  him  to  this  tranfadion,  as  being  concerned  for  Papps, 
lArn  he  firft  perfuaded  him  to  (ign  this  transfer ;  then  Mr. 
Pierce  will  tell  you,  he  purchafed  450/.  ftock,  and  the  prt« 
Toner  havingipobtained  Papps*s  fignature,  was  enabled  to 
proBer  this  as  a  proper  transfer,  in  order  to  turn  it  over  to 
Pierce,  and  to  get  Piercers  acceptance ;  in  truth,  he  did  fo; 
but  Mr.  Pierce,  b? iiig  a  man  converfant  in  the  tranfaCtions 
of  Ibc  Bank,  he,  in  confequence  of  feeing  this  tranfer,  at 
once  figned  his  acceptance,  and  there  was  an  end  of  the 
Wnefs,  and  Pierce  himfc If  required  no  receipt:  but  the 
fnbjeft  on  whicli  wc  are  at  prefent  enquiring,  is  the  receipt 
put  into  the  hands  of  Papps,  purporting  to  be  vbe  receipt  of 
J*  Pierce;  I  fay,  the  name  inftantly  fuggefied  itfelf  to  the 
prifontr;  he  inftantly  made  ufe  of  the  name  of  Pierce  to 
•»gn  to  that  receipt,  which  he  was  to  turn  over  to  Papps,  as 
^  foi'faaion  for  the  money  Papps  bad  paid  into  his  hands: 
'.^j^i  fee  this  tranfaftion  is  then  perfectly  complete ;  the 
IT'tef 3  knowledge  cf  P^pps  cannot  be  d'viubtfrd-      Papps, 

Gen- 
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GenHcmcn,  will  come  before  you,  and  tA'you,  th 

ceived  this  very  receipt  from  the  hands  of  the  p 

pierce  will  tell  you,  th  it  on  the  fame  day  lie  irj 

Bank,  and  had  the  tranfaction  I  have  related ;  tfaet  I 

figned  fuch  a  receipt,  and  that  it  is  a  fabricttior 

forgery:  Gcmicmcn,  therefore,  you  perceive  that  th 

of  your  enquiry  lays  within  a  very  fmall  compafs;  1 

is  always  fatisfa£^ory  that  the  minds  of  a  jury  ihould 

up  from  all  the  circumftances  that  attend  the  tranfdil 

I  am  ready  to  truft  that  on  your  view  and  confidei 

every  circumftance,   you  will  be  convinced  that  tl 

imputed  to  the  prifoner  has  been  eflTeded  in  the  wa 

described.    Now,  Gentlemen,  with  refped  to  the  te 

it  appears  to  me  that  there  cannot  be  a  poiTible  im 

upon  any  of  the  evidence  which  I  (hall  call  to  yc 

Papps  comes  forward  here  to  give  his  teftimony  ag 

ancient  friend ;  at  the  fame  time,  Mr.  Papps  has  nc 

in  the  prefent  profecution ;  indeed,  I  am  anticipai 

jeQions  which  can  have  no   force,  and  therefore 

inyfcif :  thefe  witneflcs,  when  they  tell  you  the  fimp 

atlion  that  I  have  explained,   will,   I  truft,'lcave  i 

in  your  minds;  as  lo  the  receipt  given  to  Papps,  a 

which  the  charge  of  forgery  is  liow  edablifhed,  iHe  ' 

foner  himfelf  is  a  witnels  to  th.it  receipt :  then,  Gei 

It  feems  to  me,  that  the  cafe  is  precluded  from  cv 

fibic  oblcrvation ;  thofe  little  matters  which  now 

arife  in  other  cafes,  I  think  are  toraliy  (hut  out ;  ai 

you  compare  the  two  tranfaQions  together,  and  l 

your  conilderation  the  refult  of  that  comparifon,  5 

be  perfuaded  that  the  hand  of  the  prifoner  forged  t 

to  the  receipt.      Therefore,  the  trouble  you  will 

your  attention  to  this  cafe,   will    be   ihorr ;  the  c 

confined  to  the  fimple  circnmftance  of  hib  having  foi 

receipt,    and  the  evidence  lays  in  a  very  fmall  « 

Gentlemen,  lamentable  it  is,  indeed,  to  fee  a  pcrfc 

prifoner's  appearance  and  dcfcription,  (landing  at  th 

a  charge  like  this ;  it  muil,  on  the  prefent  occafioi 

minds  of  a  Britirti  Jury  excite  emotions  of  compafl 

every  tender  feeling ;    and  fo  far  from  wifhing  to 

the  courfe,  nay,    the  full  indulgence  of  thofc  feel! 

Governor  and  Company  of  the  Bank  ofEnglaii 

fure,  will  rejoice  at  every  evidence  of  them ;  thofi 

being  at  all  times  the  beil  aflTuranccof  the  fairhfol  i 

of  your  refpe£liv(.*  duties  v.beihcr  you  cunfider  y 

ascltiT-^r?,  or  advert  to  il-^ai  more  important  du' 

\ou  are  now  todlfcharr'c  r.  a  \vrv  of  your  countrv 
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WiUiam  Pappsfwerh. 

Mr.  fif9wff/|  t^ifiner*s  Ow^/.— You  cbiiic  here  undkr 
feitpedatidn  to  have  til  that  ftotk  replaced  of  which  you  wis 
poflefled;  <io  not  you  come  here  under  a  promife  to  haT4^ 
4.  so/,  replaced  to  you  on  condition  of  giving  evidence  againft 
t^b«  pnfiotier  ? 
Jl.  Ytf; 
I  i^  Have  you  not  had  that  exprefiily  intimated  to  yov^ 

-tWM  (HI  CDftditiofi  of  giving  evidence  againft  this  manf  yod 
il»«uld  be  replaced  ta  this  (una  <if  450/.  ftocL 
Jl.  No. 

Jj^  How  theh  did  you  form  the  expeaarion  of  havir^  this 
Rock  replaced  to  you  ?  Have  not  you  had  hopes  given  you 
^V^at  you  (hould  have  450/.  or  fome  fum  on  conditioa  of 
Biving. evidence  on  this  trial? 

■  4.  Ye»; 
^  Cntt.  Do  yoti  mean  to  fay  that  there  had  been  a  bargain 
^<|tiii  tLA  yo«  And  the  Bank  ? 
''^.  No;  none  at  all. 

"  ^  But  if  you  g'rv^  yoaf  evidence,  you  expeft  to  Jiave 
y<^r  4So/.  igain,  i^nd  if  not,  you  (hould  not  ?  You  expeft 
'1^  (lock  (hall  be  replaced  to  ybu?. 
Jt.  Ym0l  hope  fo. 

^.  Have  you  made  your  bargain  with  the  Bank  about 
^^^t  ;  and  have  you  ftipulated  with  them,  that  provided  they 
'^ill  do  that,  you  will  then  give  evidence;  and  if  they  do 
'*^^3  you  will  not  give  evidence? 

Ji.  Not  from  the  Bsink. 
i^JUl  Knovjlys,  From  whom  then  was  it  that  you  had  that 
^•*pi  givjcfi  yoii ;  was  it  from  any  fcrvant>  any  perfon  cm- 
P'oyiJ  by  the  Bank  in  any  manner  whatfocvcr. 

Cburf.  Has  there  been  any  confideration  between  you  and 
^J*^  body  on  the  part  of  the  Bank,  rcfpcSing  your  giving 
^^Ur  evidence  in  this  cafe,  making  you  any  promifes  if  you 
^^•■*^mW  do  it  ? 

'^^  No;  none  at  all  from  the  Bank. 

^^  Do  you  know  the  Solicitor  of  the  Bank,  Mr.  Win- 

^,  Yes. 

4^.  Was  it  intimated  by  him  ? 

-^.  Yes;  he  gave  me  fome  hopes  of  recovering  it. 
^»     ^mrt.  But  was  it  on  condition  that  you  would  give  evl- 
^^^ire  on  this  trial? 

^.  Yes,  my  Lord. 
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Mr.  Firdin^.  You  perceive  this  450/.  transfer  is  not  \tt — 
mediately  cone£led  with  the  indictment  ? 

Court,  Suppofc  it  is  not ;  if  this  man  will  come  here  ai-3 
fay  he  expeds  450/.  in  money  for  giving  his  evidence^  to  b= 
fure  I  (hall  rcjed  his  teftimony. 

^  Did  you  make  a  bargain  with  the  Solidtor  ? 

if.  No;  I  made  no  bargain  at  all. 

^  Did  he  on  his  part  promife  you,  that  if  you  woi^ 
give  the  evidence,  then  he  would  transfer  to  you. 

A9  He  did  not  mention  any  fuch  thing. 

i^  Did  he  make  it  an  ezpret's  condition,  that  on  < 
lion  of  giving  your  evidence,  it  (hould  be  replaced  ? 

A.  No. 

Mr.  Ruffel.  Do  you  know  the  prlfoner  at  the  bar  > 

J.  Yes. 

^  How  long? 

J.  Some  years. 

^  During  that  time,  have  you  been  very  intimately  1 
quainted  with  him  ? 

A.  Not  very ;  he  ufed  to  come  backwardi  and 
to  my  houfe. 

^  Did  you  ever  employ  him  to  do  bufinefsin  the  St^c^ 
for  you  ? 

A.  Yts,  as  an  acquaintance. 

^.  Did  you  employ  him  to  buy  any  ftod:  for  joia  b  fdt^Z 

1789? 

A.  Fifty  pounds,  4  per  eenir. 

^  Did  he  undertake  to  do  it  > 

A.  Yes ;  and  gave  a  receipt  for  it. 

^  How  foon  did  you  fee  him  after  this  bufmefi. 

if.  Not  for  fome  time  afterwards. 

^  Did  he  tell  you  at  any  time  that  he  had  bought  it  J 
you? 

A*  Yes ;  he  gave  me  a  receipt  for  it. 

J^  Did  you  write  your  name  ? 

A»  Yes,  to  a  transfer  book. 

^  When  you  wrote  your  name  to  that  transfer  booS^^ 
did  you  confider  yourftlf  wriring  your  name  to  the  traoifi 
book,  or  to  the  acceptance  book  ? 

A.  I  did  not  know  it  was  a  transfer  book ;    I  thought 
had  been  an  acceptance  book. 

^  Did  he  give  you  the  receipt  at  the  fame  tiaoe  thaT] 
figned  your  name,  or  a  different  time  ? 
'..  A>  At  the  fame  time. 

Jgj  When  did  you  p»y  him  the  m6ney  ? 
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/  The  fame  day. 

^  Before  or  after  you  took  the  receipt  ? 

if.  Before  I  took  the  receipt,  he  came  and  told  roe  he 
woaU  get  it  ready  againft  I  came ;  and  I  ufed  to  go  and  leave 
h  entirely  to  him. 

^  How  much  did  you  pay  ? 

i,  IcanAot  reeolied:  juftiy  what  the  ftocks  were;  what 
$oL  cod;  but  he  put  it  on  the  receipt  himfelf.  < 

$j  Was  that  the  paper  he  gave  you  ? 

if.  Yes. 

^  At  the  time  you  figned  your  Aame  ? 

A,  At  the  time  I  figned  my  name ;  and  he  put  the  figures 
on  the  back. 

^  Is  that  your  hand-writihg  ? 

if.  Yes. 

^  Do  you  know  Mr.  Ponton's  hand-writing. 

if.  I  have  feen  it, 

^  Is  that  his  hand-writing ;  look  at  it  ? 

if.  Yes^  L  believe  it  is ;  it  is  very  much  like  what  I  have 
feen  in  the  corner  of  the  receipt. 

^  Look  at  the  receipt,  at  thdt  name,  Francis  Fonton  ? 

if.  I  believe  that  to  be  his  haAd-writing. 

^  Did  you  at  any  time  after  that  day  receive  your  divi- 
*ndattheBartk? 

if.  I  received  my  dividertd  that  fame  day. 

^  Have  yo\i  received  it  fince  May,   1 789  ? 

if  Yes;  at  Lady-Day  laft. 

^  How  mik:h  did  yOu  receive  for  your  dividend? 

if.  I  received  1  i/.  for  650A  of  Mr.  Fotiton. 

^  Was  the  dividend  you  received  laft  Lady-Day  the 
^bole  amoupt  of  your  ftock,  fuppofe  that  45b/.  was  ftanding 
Aere? 

if.  Yes. 

^  Does  that  include  §d/.  that  you  fuppofed  you  had 
^Uffct  that  day  ? 

i.  That  made  it  up  650/. 

^  Hour  came  Fonton  to  pay  you  the  dividend ;  was  it 
Us  bufinefs  ? 

if.  He  never  paid  me  but  twice;  he  ufed  to  give  the  di- 
vidend, he  faid,  to  fave  me  the  trouble  of  waiting. 

Mr,  Knowfysi  I  aft  you  whether  you  did  not  Iffy  yefterday, 
'^bottt.five  in  the  afternoon,  to  any  body,  that  you  had 
*^en  promifed  by  Mn  Winter,  to  have  your  450/.  ftock  re- 
placed, in  cafe  you  gave  your  evidence  on  this  bufinefs* 
*od  all  your  expences ;  and  th^t  if  you  did  not,  you  would 
fiotl 

Kz  i!,^o. 
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if.  No.  (here  was  nothing  mentioned  about  cstpem 
there  were  three  gentlemen  called  upon  me  yefterday  ill 
ftfternoon. 

j(^  Did  not  you  fay  to  thefe  three  gentlemen,  that  ] 
lad  been  promifed  by  Mr.  Winter  to  have  your  450/  ft 
replaced,  in  cafe  you  gave  evidence  on  this  buiinefsf  and 
yoi^  exj>cn€eS9  and  that  if  you  drd  not,  you  would  n 
and  that  you  would  not  have  cocne  if  that  prooiife  had 
been  made. 

A,  No,  I  faid  no  fuch  thing;  they  called  upon  me  ab 
appearing  againft  Mr.  Fonton ;  and  I  told  them  I  maft 
ipear,  I  could  not  do  otherwife :  I  never  made  any  fuch  p 
mife  to  any  body. 

^  Did  you  relate  to  any  body  yefierday,  that  fuch© 
verfation  pafled  between  Mr.  Winter  and  you  ? 

A*  I  did  not  fay  any  fuch  words  as  not  appearing. 

^  Did  not  you  tell  them  that  you  had  a  promtfe  mi 
you  by  Mr.  Winter  to  bavt  your  450/.  replaced,  in  cafe  } 
gave  evidence  on  this  bufuiefs,  and  if  you  did  not^  j 
would  not  ? 

A^  Mr.  Winter  faid,  he  hoped  it  would  be  replaced,  i 
underftood  him ;  but!  never  made  any  agreement  or  bai^ 
about  it. 

^Then  did  not  you  tell  fomebody  yefterday^  that  \ 
Winter  had  promifed  you  that  the  (lock  (hould  be  replac 
if  you  appeared,  and  gave  evidence  on  this  trial  ? 

A,  No ;  not  to  the  gentleman  that  called  ycfterday. 

Mr.  RuJfeL  What  gentleman  was  that  that  called  ji 
tcrday  ? 

A>  The  gentleman  is  in  Court. 

§^  Point  out  the  man  ? 

>f.  That  gentleman  is  one  that  called;  Mr.  Slack,. 

^  What  did  he  call  about  ? 

A.  He  called  about  Mr.  Fonton's  afFair ;  Mr.  Slad^  UK 
tioned  to  me  to  know  if  I  Ihould  appear,  and  I  told;liiai 
was  obliged  to  it. 

^  What  .pafled  between  you  about  it? 

A.  I  cannot  rccolleS  very  particularly. 
•  ^  "^ry  •  ^vhdt  did  he  want  of  you  \  what  did  l^ecooK 
you  about? 

A*  He  <^^^^  with  inttn:  like,  as  for  me  tiOiL,io  ^ff^ 
^ainft  him. 

^  What  did  he  fay  to  you  on  th.^.t  fubjeft  ?  ^  • 

,  A^  I  cannot  recoiled  the  very  words.  ■.^^ 

.  ^.  I  do  not  want  the  very  word?^  but  the  ftnfeisf  jtilM 
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4.  It  WA»  ((Myi^thing  cOQC«i%ing^  the  n^t  ajppearing  ifigatoft 
liim. 

^  What  was  it? 

i.  It  was^  that  if  the  money  was  replaced  by  any  perfont* 
that  I  would  fiot  appear  agaiild  him :  I  told  him  I  was  obliged' 
toit.        '  ' 

^  What  more  ? 

i.  Nothing  further  that  I  can  recoiled::  I  faid^  I  wai* 
obliged  to  come,  becaufe  I  was  fubpeenaed  to  ai^ear. 

WiWam  Edwards 9  Efq.fworn. 

Iff.  Garrow.  You  arc  Accomptant  to  the  Bank  of 
England  ? 

A,  Yc«:  I  believe  this  to  be  the  hand-writing  of  thepri- 
foner. 

^  Look  at  this  transfer-book ;  do  yoii  believe  the  name 
fabfcribcd  as  witnefs  to  the  transfer  of  Mr.  Papps,  is  the  . 
kand-writing  of  the  prifoner  or  not  ? 

A.  I  do;  the  body  of  the  receipt,  which  is  not  printed, 
and  the  filling  up  of  the  transfer,  is  his- hand- writing. 

jfoki  Pierce  fwom. 

Hive  in  Queen-Street,  Lincoln's-Inn-Fields. 

^  I  believe  you  are  fometimes  defcribed  of  the  Stock- 
Exchange?  '    . 

i.  Yes.  .         •         . 

^  You  do  bufinefs  there  frequently  ? 

/  Yes. 

^  Be  To  good  as  to  look  at  tjie  fignature  of  that;  is  that 
your  hand-writing  ?  .  . 

i.  It  knot.  • 

^  Did  you  on  that  day  thkt  appears  to  be  dated,  have 
^  filch  transfer  as  that  receipt  imports  ? 

i.  No.' 

^  You  did.  not  transfer  50/.  (lo^on  that  day  to  any 
body?       ^ 

if'  I  do  not  know  to  any  body  ;.  but  not  in  his  name. 

^  Did  you  fell  any  fum  of  50A  ftock  to  the  prifoner 
Fontbn  on  that  day  ? 

«'.  No,'  I  did  not. 

%,  Do  you  reruember  any  tranfa6Uon  that  you  had  re- 
'P'fting'ftock  with  the  prifoner  upon  that  day? 

i.Yes. 

^  State  what  it  was  ? 

^  1  bought  450/.  of  the  prifoner. 
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:  ^  Look  at  tbii  book,  a^d  fee  wfaet)ier  that  acceptanoe  c 
a  transfer  belongs  to  you  ?  -   .      .  .    . 

A.  That  was  the  450/.  that  was  paid  by  me;  the  perfa 
who  tranfads  'bufinefs  for  me/  whfo  is  in  CdiHtt'  Oae  M 
Brown,  paid  it  to  Mr.  Fonton. 

^.  You  gave  diredions  to  Mr.  Brown  ? 

Court,  I  fuppofe  you  have  other  witifefles  to  prove  th 
this  is*not  the liand -writing  of  another  Mr.  Pierce;  becalm.  i« 
I  doubt  a  little  whether  Mr.  Pierce  is  a  proper  witueft  iK'€ai 
prove  his  own  hand- writing. 

Mr^  Garrow.'We  have  a  releafe. 

Hugh  Percy  RepwortJi  faforn. 

I  am  Clerk  to  the  Solicitor  of  the  Efank.     I  faw  thb  ex^^-^ 

cuted  by  Mf.  Papps. 

Mr.  Garrow.  I'his  is  a  releafe  from  Mr.  Papps. 

^  to  Mr.  Edwards.  Arc  yoii  acquainted  with  Mr.  f  ierc^^^* 
hand-writing.  „ -^ 

jt  I  have  frequently  feen  his  fignature;  he  was  a  Cfe^*^ 
iq  the  Bank  many  years.  *     . 

^  Look  at  this,  and  fee  if  it  is  his  fignature  ? 

jl.  It  does  not  appear  to  be  his  fignature. 

Robert  Hand fivcnu 

I  am  Clerk  to  the  Three  Per  Cent.  Confolidatcd  Offi^=^^ 
at  the  Bank. 

'  ^  Have  you  examined  the  books  of  the  Bank  with  ^ 
view  to  difcover  how  many  pcrfons  of  the  name  of  Pieir^^^ 
had  (lock  in  the  three  per  cent,  annuities  ? 

•  A.  One  JoVin  Pierce,  of  Barn-Elms;  and  the  other  Jol»** 
Pierce,  of  Queen-Street,  fadier. 

^  That  is  the  fame  perfon  that  has  juft  been  examined-? 

A.  Yes. 

^  Have  you  examined  the  transfer  books  of  that  ixf  ? 

J,  I  have. 

^  Is  there  any  transfer  made  on  that  day  by  John  FiarC^ 
to  any  body.  '  ' 

A.  There  is  no  transfer  by  John  Pierce  to  Papps« 

^<^  Is  there  any  transfer  by  Papps  10  any  body  ? 

A,  Not  that  I  could  find. 

Mr.  Garrow.  Now  we  will  proceed  to  prove  that  Joii^'' 
Pierce,  of  Bam  Elms,  was  at  that  time  dead.  • 

Mr.  Knowlys.  Did  you  examine  for  any  perfon  of  Cb^ 
name  of  James  Pierce,  or  Jofeph  Pierce^  or  Ignatius  Pitfq0^ 
or  Francis  Pierce  ? 

J.  No,  Sir;  no  other  but  John.  .  ^ 
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I  am  widow  of  Mr.  John  PieroCf  of  BftnhElfDsi  he  died 
t^^  1 8th  of  May  1788. 

S^  to  Mr-  Biwmrds.  Do  yoa  know  whether  on  thia^dajf 
-^-^  have  been  talUng  of,  it  was  the  duty  of  the  prifoner  to 
MI  np  the  transfers  in  the  Throe  Per  Cent.  Oflke  ? 

A.  It  was  no  part  of  his  duty ;  his  depertment  was  at  that 
sKsie  fo  pay  dividends  in  the  Three  Per  ^ent.  Annuky-Of* 
«^e;  there  were  other  perfona  appointed  to  do  this  duty  o£ 
SJing  op  transfers. 

Gmrf .  Did  he  pay  dividendi^  or  deliver  out  warrants  ? 

if.  Deliver  out  the  warrants. 

Mr.  G0TOW,  Do  you  know  of  any  order  that  was  com- 
i^wmifmted  to  the  Qerks,  fay  the  Diredors,  that  no  Qerks 
m  ihe  Bank  ihoidd  z&  es  Brokcm? 

JL  There  was. 

'i^  That  i  belieye  is  written  up  ia  the  OfRce  t 

A.  Not  in  thofe  exprefs  words;  *<  No  Clerk  in  the  Bank 

is  permitted  to  aft  as  Broker  or  Jobber  in  any  of  the 
'     fimds." 

Mr.  Knowh/s.  Notwithftending  that  order,  I  believe  it  is 
v>etty  well  known  to  the  world  that  it  is  done  b/  more  than 

4'  I  believe  it  is. 

7© An  Bfvwnfworru 

^  I  do  bufmefs  for  Mr.  John  Fierce^  the  Stock*Broker.  On 
^e  18th  of  May,  17899  I  paid  the  prifoner^  Mr.  Fonton, 
b^^8A  t/.  31/.  as  the  eonfideration  for  transfer  of  450/.  four 

^   j^  Do  you  recoiled  how  you  paid  it  ? 

A  I  do  not  exafily ;  it  was  in  cafli  and  Bank  Notes. 

^  Did  you  take  a  dock  receipt  from  him  ? 

A.  No,  Siii  1  had  no  receipt. 

^  Do  thefe  kind  of  tranfadions  frequently  pafs  between 
tc  brokers  without  receipts? 

J.  Very  frequently  in  the  multiplicity  of  bufinefs:  we  fee 
he  transfer  is  made. 

S^  Did  you  on  this  occafion  fatisfy  yourfeif  that  the  trans« 
If  was  made  to  your  principal  ? 

A^  Yes ;  1  was  (aiisfied  of  that. 

Mr.  Knm}iyu  Then  you  do  not  confider  the  receipt  as  ah- 
bluiely  jicceil^ry  aniong  yourielves  ? 

A  Not  as  a  jobber* 

L       Mr- 


^6.  rwtA%  Q^. 

Mr.  Garratv  i$  Pierce.  Did  ypju  fake^ny  receipt  on  tbi«' 
occafion  ? 

J.  Ho,  ..     • 

^  How  happened  that? 

J.  Ofa^  we  fcecfitf  im^ jdb  tbeia  without  i(  mreipt ;  {  vmtit 
Mid  k>ok«4ai  thekookt,  to  (ee  if  there  wMaoy  tnmfier^ 

j^  How  kMBg  have  you  krK>wii  the  pfifiMKr  ?  ' 

Ak  A  gwat  Ditmber  oE  yeafi. 

^  Are  y«u  tcqtiaisled  with  tke  chavader  of  hts  haf^.^ 
writtng?  .  • 

it.  I  have  feen  it  frequently,  beeaufe  I  have  t^reaiiiiun** 
ber  of  receipea  o£  hit.  .'* 

•^  Look  at  that  receipt  ?  .      ^ 

^  I  beKeve  it  to  be  his.  • '        * 

4^  Look  at  the  wiiften  part  of  thl^hctdy  €f  the  Ws^f 
do  you  believe  that  to  be  bis  2 

*  J.  Yes,  I  believe  it  is  his. 

^  Look  at  the  body  of  this  receipi ;  i>  t\i%t  lh«  hpad- 
vrritiiig  of  Fontoo  ? 

J.  Yet. 

^  Do  you  believe  borh  of  them  to  be  the  hand-writioff  * 
of  the  prifoher  i  .         .•  ^ 

JL  I  beiieve  both  of  them  to  be  los. 

TA^  Receipt  read  by  tie  Clerk. 

*  4  per  cent,  annuities,  confolidated  April  the  6th  1 780. 

*  Receive  of  William  Papps,  the  Turn  of  47^  la/.  6d»  be- 
^  mg  the  confideration  ol  50/.  intereft  or  Ihare  id  tht  ca- 

*  pital  or  jomt  ftock  of  4  per  cent.  aQDuities»  coBfolidjUBe^ 
'  April  the  6th9  1780,  ere^ed  by  a£ts  of  parliamcot» -thi^^ 

*  17th,  aoth,  2ift,  azd,  23d,  and  ii4th  yeari  of  the  rctgn 
'  of  bis  Majedy,  Kiag  George  the  Third,  intituled,  *^  An 
**  Ad  for  raifirtg  sl  Suqi  of  Money  by  way  of  Annyifi|£p 
**  and  for  cftabllfhing  a  Lottery,"  Transfcrrtbk  at  the  Bank 
'  of  England,  by  him  transferred  this  15th  of  May.     Wit* 

*  nefsmy  hand,  "  John  Pierce/'     Witnefs,  "  F/Foiiton/» 

*  IXreftcd  to  the  Court  of  Direflors.* 

^  to  Mr.  Edwards.  Thefe  receipts  have  been  therefore 
girra,  when  ftock  is  transferred  by  power  of  ittorney  ? 

A,  The  feller  gives  the  buyer  his  receipts :  the  ationiejj 
lighs  his  nam^  as  attorney,  and  names  the  principaJ, 
'  i^  So  tbea,  acoordir^to  thevommon  pia^c;e,  the  name 
of  the  proprietor  himfelf  is  figned  ;  U  is  undertood  to  hm 
the  name  of  the  proprietor  \ 
JL  Tbexeceipt  is  given  by  the  attorney  for  ftjcb  a  01 
■      '■    -^   ■.•    •        •    *        % 


I 
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Francis  Fovton.  i^y 

i^  You  know^  by  looking  at  the  receipt,  whether  it  is 
■  «   receipt  given  by  the  proprietor  himfelf,  or  by  power  of 
attornev  ? 

J.  Yes. 

lidr.  Knowfys.  Thar  receipt  is  for  t^  much  Aodk  purchafed 
of  Mr.  Pierce,  not  a  fale  ? 
-  ^.  Yes,  it  is. 

Court.  Prifoner  Fonton,  you  hear  the  charge  againd  you  ; 
that  it  is  the  having  put  into  the  hands  of  Mr.  Papps,  a 
forged  receipt,  fronn  one  John  Pierce,  for  tbe  confi(ieration 
money  of  50/.  flock,  which  receipt  you  witneHed,  and 
which  they  fay  is  a  forged  receipt ;  (or  that  in  the  firfl  place^ 
as  far  as  they  have  been  able  to  trace  any  John  Pierce, 
they  have  proved  tbat  this  receipt  is  not  bifr  haod-wrKing^ 
but  beyond  that,  there  is  thisftrongcircumdantialevidence, 
to  prove  it  a  forgery.  That^  whereas,  that  receipt  exprcfles 
that  this  was  received  tor  the  condderation  of  50/.  trans* 
ferred  by  Pierce  to  him;  there  is  no  iraoster  by  any  Pierce 
to  him  of  that  fum;  and  u  is  witnefled,  and  tfte  body  of 
it  written  by  you»  You  are  ngw  called  upon  ro  fatisfy  the 
Jury,  if  you  cai\,  how  you  came  to  put  into  the  hands  of 
Mr.  Papps,  fuch  a  falfe  receipt. 

Frifmer.  My  Lord,  I  leave  my  defence  to  my  G)iinfel. 

Mr,  Knowlys,  My  Lord,  I  have  a  great  many  witnefles  to 
]iis  chara£ler. 

Court,  If  his  witnefles  (hould  happen  not  to  be  here,  he 
certainly  will  fufier  nothing  by  that  means^  becaufe  the  ctr- 
cumftance  of  his  having  been  employed  17  years  and, up- 
wards, at  the  Bank,  is  a  decifive  evidence  of  his  good  cha- 
rader. 

Mr.  Edwards.  I  have  known  him  eighteen  years;  he  has 
ajways  borne  the  charader  of  a  pundual  orderly  welUbe- 
haved  man,  very  inoSenfive  in  his  manners ;  fo  much  fo, 
t^at  he  would  have  been  one  of  the  lad  in  the  houfe  that  I 
jDlVaki  have  thought  capable  of  fuch  a  tranfadion. 

The  prifooer  called  five  more  witnefles,  who  gave  him  an 
«>  Jtaeeding  good  charaSer. 

I  .  .'FIffrii'^p/"/;5^Jttry,GuiLTYof  uttering,  knowing  it  to  be 
Drdiiigiy  received  fcatence  of  DEATH. 


.^iMccor 
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JUDGMENT 

•BLIVBKBDBY 

Sir  WILLIAM  SCOTT,  Kkicmt. 

I  W    TBI 

CQNSISTORY  COUHT,  itr  DOCTORS  COMMON9|| 
»»  rat  CA.«t  or 

AUQUSTA  EVANS,  »*»*}r^ 

▼  t  R  B  U  • 

THOMAS   EVANS^  E  s  <i^  ^e  Hujiawit^ 
July  2,   1790. 


The  Libel  dated,   at  condderable  length,  numerous  .„ 
(hncei  ot  cruelty  and  ill-treatment,  and  the  depofitions  o^^ 
the  witnefles  were  very  voluminous,  whieh,  as  the  materiaE^ 
pans  were  recited  in  the  learned  Judge's  fpeecli,  we  do  notr 
here  particularixre. 

The  cafe  was  mod  elaborately  argued  on  both  fides,  after- 
which  the  learned  Judge  delivered  judgment  as  tollows: 

Sir  William  Scott,  Knt. 

This  caufe  has  been  carefully  intruded  with  evidence  %J     ■* 
the  pradifers,  who  have  had  the  conduct  of  it ;  and  hsr  ' " 
been  very  elaborately  argued  by  the  Counfel  on  both  fidt). 
It  now  devolves  upon  me  to  pronounce  the  legal  refulf  c( 
the  evidence,  which  has  been  thus  colleSed ;  and  of  the  ar^-        v^ 
gumeots  raifed  upon  that  evidence:  a  duty  heavy  in  it^ett«ps^, ijg 
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from  the  quantity  and  weight  of  the  matter;  and  extremely 
painful,  from  the  nature  and  tendency  of  a  great  part  of  it  ; 
and  from  the  inefficacy  of  this  Court  to  give  relief  adequate 
to  the  wiflies  of  both  parties.  Heavy  and  painlul  as  it  is,  it 
fs  a  duty  which  fnujl  be  difcharged ;  and  which  can  only  be 
difcharged  with  fatisfa6tion  under  a  confcioufnefs,  that  it  is 
difcharged  with  attention  and  impartiality;  and  .under  the 
fcfledion,  that  if,  after  the  endeavours,  which  I.  have  ufed 
in  cleanfing  and  in  inftruding  my  own  confcience  upon  the 
fubjed,  I  ihould  have  taken  what  may  be  deemed  an  un* 
due  impreffion  of  the  cafe,  the  laws  of  this  country  have 
dot  beeii  deficient  in  ptoviding  a  mode  by  which  the  parties 
inay  be  relieved  againft  the  infirmities  of  my  judgment. 

The  humaoity  of  the  Court  has  been  loudly  and  repeat- 
edly invoked.  Humanity  is  the  fecond  virtue  of  courts ; 
Ihit  undoubtedly  the  firft  is  judice.  If  it  were  a  queftion  of 
fcomanity  fimpiy,  and  of  humanity  which  confined  its 
Views  merely  to  the  happinefs  of  the  prefent  parties,  it 
would  be  a  queftion  eafily  decided  upon  firfl  inipreflions. 
tvery  body  muft  feel  a  wifli  to  fever  thofe  who  wi(h  to  live 
^parate  from  each  other,  who  cannot  live  together  with  any 
degree  of  harmony,  and  confequently  with  any  degree  of 
kappinefs,  but  my  fituation  does  not  allow  me  to  indulge 
the  feelings,  much  lefs  the  iirft  feelings  of  an  individual* 
The  law  has  faid,  that  married  perfons  (hall  not  be  legally  fe- 
parated  upon  the  mere  difmclination  of  one  or  both  to  co- 
habit together.  The  diflnclination  muft  be  founded  upon 
reafons  which  the  law  approves,  and  it  is  my  duty  to  fee 
whether  thofe  reafons  exift  in  the  prefent  cafe. 

Tfo  vindicate  the  policy  of  the  law  is  no  necelTary  part  of 
the  office  of  a  judge ;  but  if  it  were,  it  would  not  be  diffi- 
cikit  to  (hew  that  the  law  in  this  refped  has  z8ted  with  its 
iifoal  wifdom  aiid  humanity,  with  that  true  wifdom,  and 
that  real  humanity,  that  regards  the  general  interefts  of 
fliiokind.  For  though  in  particular  cafes  the  repugnance 
<if  the  law  to  didolve  the  obligations  of  matrimonial  coha- 
HlfttiOn  may  operate  with  great  fe verity  upon  individuals  ; 
jfM  it  muft  be  carefully  remembered,  that  the  general  hap- 
ptneia  of  the  married  life  is  fecured  by  its  indiflblubility. 
win  people  underftand  that  they  muft  live  together  except 
Itoii  "very  f^^  reafons  known  to  the  law;  they  learn  to 
fifrM  by  iniiffual  accommodation  that  yoke  which  they 
fitow.  they  cannot  (hake  off;  they  become  good  hufbands 
.jjDod  wives  from  the  neceffity  of  remaining  huft)ands 
iOirivei)  ior  nec^iiify  is  a  powerful  mafter  in'teacKitv^ 
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the  Outlet  which  it  impofes.  If  it  were  ones  un^rftood^ 
that  upon  mutual  dilguft  married  perfoos  might  be  legally; 
feparated  ;  many  couples,  who  now  pafs  through  the  world 
with  mutual  comfort^  with  attention  to  their  common  off«<- 

fpring  and  to  the  moral  order  of  civil  fociety,  might  have 
been  at  this  moment  living  in  a  date  oi  mutual  unkindnefi ; 
in  a.  ftate  of  eftrangement  from  their  common  offspring ;  and 
in  a  (late  of  the  moft  licentious  and  unreferved  immorality. 
In  this  cafe,  as  in  many  others,  the  happinefs  of  fome  indi- 
viduals muft  be  facrificcd  to  the  greater  and  more  general 
good. 

That  the  duty  of  oohahitation  is  rcleafed  by  the  cruelty 
of  one  of  the  parties,  is  admitted,  hut  the  queilion  occursjr 
Ji^iat  is  cruelty?    In  the  prefcnt  cafe  it  is  hardly  neceflfary 
for  me  to  define  it ;    becaufc  the  fa6ts  here  complained  a£. 
are  fuch,  as  fall  within  the  moll  reilrided  definition  o^ 
cruelty  ;    they  affcd  not  only  the  comfort,  but  they  affe£t 
the  health,  and  even  the  life  of  the  party.     1  (hall  therefore.- 
decline   the  taik  of  laying  down  a  dired  definition.       This 
however  muft  be  underftood,  that  it  is  the  duty  of  courts^ 
and  confequently  the  inclination  of  courts,  to  keep  the  rule  • 
extremely  ftrifik.      The  caufes  muft  be  grave  and  v/eighty, 
and  fuch  as  fhew  an  abfolute  impofTibility  that  the  duties  oF' 
the  married  life  can  be  difcharged.     In  a  fta^c  of  perfonal 
danger,    no  duties  can  be  difch.aged ;  for  the  duty  of  felf* 
preiervatton  muft  take  place  before  the  duties  of  marriage, 
which  arc  fecondary  both  in  commencement  and  in  obli- 
gation;  but  what  falls  fliort  of  this,  is  with  great  ctution 
to  be  admitted.     The  rule  of  ^^r  quod  confirh'um  amiih'tur  1% 
but  an  inadequate  teft,    for  it  ft  ill  remains  to  be  enquired^ 
what  conduA  ought  to  produce  that  cfFc6i?  Whether  th^  - 
cor^ortium  is  reafonably  loft  ?  And  whether  the  party  quitting^ 
has  not  too  haftily  abondoned  the  confortium  ^  \A^hat  merelT* 
wounds  the  mental  leelings,  is  in  few  cafes  to  be  admitted^ 
where  they  are  not  accompanied  with  bodily  injury,  eUher 
aflual  or  menaced.    Mere  auftcrity  of  temper,  petulance  o^ 
manners,    riidcnef;)  of  language,    a   want  of  civil  attention 
and  accommodation,    even  occafional  fallies  of  paftion^    if 
they  do  not  threaten  bodily  harm,  do  not  amount  to  legid 
cruelty:  they  arc  high  moral  offences  in  the  muriage-ftate 
undoubtedly,    not   innocent  furely  in  any  ftate  of  life;  but   * 
flill  they  are  not  that  Cfueliy  againft  which  the  law  can  rc^ 
lieve.     Under  fuch  mifcondua  of  either  of  the  parties  {fop  ' 
it  may  exift  on  the  one  fide  as  well  as  on  the  other)  thefuf* 
fering  party  muft  bear  in  fome  degree  the  confcquenccs  of  a9>'' 
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injudicious  connexion ;  mud  Tubdue  by  decent  refiftancc  or 
by  prudent  conciliation,  and  if  they  cannot,  they  mud  fuflftilr 
10  fileoce.  And  if  it  be  complained  that  by  this  inadivity 
of  the  courts  much  injuAice  rnay  be  TufTered,  and  much  mi- 
feiy  produced,  the  anfwer  is,  that  Courts  of  Juftice  do  not 
pretend  to  furnifli  cures  for  all  the  miferies  of  human  life. 
They  redrcfs  or  punilh  grofs  violations  of  duty.;  but  they  go 
no  farther;  they  cannot  make  men  virtuous:  and,  as  the 
happinefs  of  the  world  depends  upon  its  virtue,  there  may 
be  much  unhappinefs  in  it  which  human  laws  cannot  under- 
lake  to  remove. 

Still  Jers  is  it  cruelty,  where  it  wounds  nol  the  natural 
Keelings,  but  the  acquired  feelings  arifing  from  particular 
rank  and  funation;  for  the  Court  t>as  no  fcaieof  fenfibilities 
by  which  it  can  guage  the  quantum  of  injury  done  and 
felt;  and  therefore,"  though  the  Court  will  not  abfoluteljr 
eiclude  confiderations  of  that  fort,  where  they  are  Aated 
merely  as  matter  of  aggravation;  yet  rhey  cannot  conilitute 
:ruelty  where  it  would  not  otherwife  have  exifted:  of 
a>urre,  the  denial  of  little  indulgences  and  particular  ac- 
;:ommodations  which  the  xielicacy  of  the  world  is  apt  to 
number  amongft  its  neceiTaf  ies,  is  not  cruelty,  I(  may  to  be 
Tunc  be  a  harfh  thing  to  refufe  the  ufe  of  a  carriage,  or  the 
life  of  a  fervant ;  it  may  in  many  cafes  be  extremely  unhand- 
ome,  extremely  difgraceful  to  the  charat^er  of  the  hufband; 
)ut  the  tcclefi.iftical  Court  does  not  look  to  fuch  matters: 
he  great  ends  of  marriage  may  very  well  bs  carried  on  with- 
out them;  and  if  people  will  quarrel  about  fuch  matters 
and  which  they  certainly  may  do  in  many  cafts  with  a 
rreat  deal  of  acrimony,  and  fometimes  with  much  reafon) 
hey  yet  mud  decide  fuch  matters  as  well  as  they  can  in  their 
>wn  donfiefticy^rf/;/!. 

Thcfe  are  negative  defcriptions  of  cruelty ;  they  (heu- 
nAj  what  is  not  cruelty,  and  arc  yet  perhaps  the  fafcft  dc- 
imtioiis  which  can  be  given  under  the  infinite  variety  of 
Mdble  cafes  that  may  come  before  the  Court ;  but  if  it 
itre  at  all  necefTary  to  lay  down  an  affirmative  rule,  I  take 
e.4iiat  the  rule  cited  by  Dr.  Bever  from  Clarke,  and  the 
ii^  books  of  pra£lice,  is  a  good  general  outline  of  the 
^uibllkwy  the  law  of  this  country,  upon  this  fubjed.  In 
httoMer  cafes  of  this  fort,  which  I  have  had  an  opportu- 
iij  of  looking  into,  I  have  obferved  that  the  danger  of 
Vifiiitkt  or  health,  is  ufually  inferted  as  the  ground  upon 
JMil^  the  Court  has  proceeded  to  a  reparation.  This  doc^ 
p9  btv  been  repeatedly  applied  by  the  Court  \iv  \\i!^c^^^ 
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that  have  l«cn  cited.  The  Court  has  never  been  driven  off 
this  ground.  It;  has  been  always  jealous  of  the  inconve- 
nience of  departing  from  it ;  and  I  have  heard  no  one  cafe 
cited  in  wliich  the  Court  has  granted  a  divorce,  without 
proof  given  of  a  reafimhk  apprehenjlon  of  bodily  hart,  I  fay 
an  apprehenjtdttt  becaufe  afluredly  the  Court  is  not  to  wait 
till  the  hurt  is  adually  done.;  but  the  apprehcnfion  mud 
be  reafonable ;  it  muft  not  be  an  apprehenfion  ariiing  merely 
from  an  exquifite  and  difeafed  fenfibility  of  mind:  petty 
vexations  applied  to  fuch  a  conftiturion  of  mind,  may  cer- 
tainly in  time  wear  out  the  animal  machine,  but  ftill  they 
are  not  cafes  of  legal  relief ;  people  mud  relieve  themfelves 
as  well  as  they  can  by  prudent  refiflance ;  by  calling  in  the 
fuccours  of  religion  and  the  confolation  of  friends ;  but  the 
aid  of  Courts  is  not  to  be  reforted  to  in  fuch  cafes  with  any 
effea. 

The  parties  in  this  cafe  are  a  Mr.  and  Mrs.  Evans  pro- 
ceeding in  a  caufe  of  cruelty  brought  by  Mrs.  Evans  againft 
her  huiband. 

The  libel  flates  the  marriage  at  Calcutta,  in  the  Eall* 
Indies,  in  the  year  1778;  and  it  proceeds  to  plead  the  cha- 
rafter  of  the  parties ;  that  he  is  a  perfon  morofetfullenf  tyrarf 
nicalf  and  fo  on ;  ami  that  JJ.*f  is  in  every  re/pe^  the  reverfe^ 
a  woman  of  mild  and  tender  difpofition.  Thefe  piftures  are 
revcrfed,  as  is  the  ufual  manner,  in  the  refponfive  allega- 
tion. It  is  ufuiil,  in  thefe  forts  of  caufes,  to  admit  articles 
pleading  in  this  manner  the  charafters  of  the  refpedive 
parties;  it  is  ufual,  I  fay,  to  admit  fuch  articles;  but  I  have 
not  undcrflood  that  it  is  ufual  to  examine  upon  them,  or  at 
lead  to  examine  upon  them  in  the  proporiion  which  has 
been  done  in  the  prefent  caufe  :  and  I  think  that  I  feel  the 
weight  of  fome  reafons  which  would  induce  me  very  much 
to  queftion  the  propriety  of  admitting  fuch  articles  at  all,  iC 
they  were  likely  in  other  cafes  to  lead  to  the  confequences 
they  have  done  in  this  ;  for  a  very  great  part  of  this  volu* 
minou*  enquiry  has  turned,  not  upon  the  matter  in  ifliic  io 
the  prefent  caufe,  but  upon  the  general  charafterof  the  two 
parties;  and  I  have  been  loudly  called  upon  on  both  (ides  to 
determine  that  which  I  am  not  called  upon,  cither  by  the 
nature  of  the  authority  which  I  pofleG,  or  by  the  neceiGty 
of  the  prefent  cafe,  to  pronounce,  viz.  the  refult  of  that 
evidence  upon  general  charafter. 

Upon  evidence  of  this  kind  it  is  impoflible  not  to  re*. 
mark,  that  it  is  unfatisfaftory  in  the  extreme;  it  is  Bptm^m^ 
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at  befi;  the  opinion  of  perfons  whofe  powers  of  judging 
vpofl  any  queftion  of  delicacy  and  importance  are  utterly 
unknown  to  me ;  whofe  partialities  and  prejudices,  to  co- 
lour and  influence  thofe  opinions,  are  equally  unknown  to 
me.  To  take  fuch  opinions  then,  and  to  apply  them  to  the 
proof  of  corUnyoertedfadff  and  ihofe  fafts  too  of  a  criminal 
nature,  does  feem  to  be  extremely  unfafe.  The  cafe  indeed 
is  civil  as  has  been  repeatedly  obferved,  but  the  fa£ls  un- 
doubtedly are  criminal ;  or  elfe  why  plead  the  bad  difpofition 
of  the  hulband  ?  Why  plead  ir,  except  for  the  purpofe  of 
fhewingrhat  he  has  committed  bad  a3$  ?  Now  I  know  hardly 
any  cafe  in  which  it  is  allowed  to  create  a  prefumption  in  fa- 
vour of  the  probability  of  criminal  fads  having  been  done, 
where  that  prefumption  is  founded  upon  the  mere  opinions 
of  men  concerning  general  difpofition.  Criminal  fa6is  mud 
be  tried  by  themfelves.  To  try  them  by  opinions,  and  by 
opinions  coilefied  in  this  fort  of  way,  is  extremely  dangerous 
lor  the  Court :  to  the  individual  who  is  expofed  to  an  enquiry 
of  this  kind,  it  is  dangerous  in  the  extreme :  to  place  a 
man  in  this  fort  of  legal  pillory,  where  all  who  choofe  may 
pelt  at  him,  is  expofing  an  individual  to  the  injufticeof  man- 
kind, in  fuch  a  way,  as  I  am  fure  the  juftice  of  courts  cannoc 
relieve  him  from. 

What  I  have  to  fay  upon  this  part  of  the  cafe  therefore 
will  be  extremely  (hort,  becaufe  it  is  merely  a  digreilion  for 
the  fatisfadion  of  the  parties;  it  is, no  foundation;  no  prin- 
ciple; no  part  of  that  legal  proof  upon  which  I  (hall  deter- 
mine this  cafe. 

And  I  muft  here  take  the  opportunity  of  faying,  that  if 
the  truth  of  this  charge  reded  upon  matter  of  charaSer  alone, 
it  would  determine  me  very  favourably  in  behalf  of  Mr. 
Evans.  Here  arc  the  attedations  of  a  great  number  of  per- 
fons; gentlemen  extremely  refpe6iable  in  their  own  ch»- 
mders  and  fituations;  connected  with  him  by  early  and  fa* 
mtKar  acquaintance;  by  habits  of  3  ion^r  intercourfe ;  by 
habits  of  bufmefs.  But  all  this,  it  ii  faid,  is  rhe  pcrtidiityof 
^firiindf.  What,  is  it  nothing  in  a  maii'i  favour  to  have 
fntn6%l  Can  a  man  fay  any  thing  that  beats  more  ftrongly 
fn  his  favour,  than  that  he  has  friends?  partial  friends  ? 
Micnd^  who  have  become  fo,  and  can  have  become  fo,  from 
ibeopmion  only  of  his  good  defervings?  They  are  perfons, 
many  ci  Uiem,  who  have  lived  with  him  in  a  diflant  coun* 
»f  y»  wh^'re  countrymen  collect  together  in  ctofs  and  intimate 
eat)ne3 i<^ri;  where  they  form  (as  one  of  the  witncflcs  de- 
ej  h)  me  community:  fome  ot  ihrm,  two  ot  iKewiXTL 
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particular,  have  lived  with  htm  in  the  fame  family;  in  thft 
family  of  Mh  Haftings ;  they  have  been  conneded  with  him 
in  thecondudof  bofinefs,  where  his  temper  was  dailj  feen 
«nd  daily  tried  ;  for  bufinefs,  as  we  all  know,  is  very  apt  to 
expofe  the  real  difpofitions  of  men :  it  is  a  tyrannical  maft 
ter,  and  if  a  man  can  go  through  the  difficulties  which  even 
the  fmooiheft  courfe  of  bufmefs  will  throw  in  his  way,  with 
an  unruffled  temper,  it  is  no  mean  argument  of  a  tra£Uble 
difpofition. 

All  this,  it  is  faid,  may  be  very  true ;  but  it  has  happened 
in  other  cafes,  that  a  man  has  worn  a  made  to  the  public^ 
tind  pulled  it  off  to  his  family.  Undoubtedly  there  may 
have  been  fuch  cafes ;  cafes  of  moral  prodigies ;  cafes  of  dif- 
graceful  exceptions  to  the  ordinary  courfe  of  nature  ;  but 
the  general  prcfumption  at  leaft  is  ftrong  the  other  way.  If 
a  man  fliews  upon  all  occafions  an  obliging  difpofition  id 
bis  general  intercourfc  with  the  world  ;  the  prefumption 
certainly  is,  that  he  carries  that  difpofition  with  him  inta 
the  priv.ite  receflfes  of  his  life.  If  he  is  a  good  friend»  the 
probability  is  that  he  is  a  good  hufband,  which  is  a  friend 
only  of  a  nearer  and  dearer  nature.  It  is  to  be  added  tbOf 
that  in  this  ca(e-alnh oft  all  the  witnefles  fpeak  to  this  very 
fpecific  part  of  Mr.  Lvans's  charader  ;  even  the  witnefles 
ivho  are  examined  on  the  part  of  Mrs.  Fvan?*.  There  arc 
particularly  Mr.  Wood,  Dr.  Curry,  lomlings  (with  the 
exception  of  one  fad)  Mr.  Paumier,  Mr.  Griffiths,  Mr. 
B<  ehm,  Mrs.  Webber  (with  the  exception  of  one  fa6k  fike* 
wife^  ;  all  tbefe  witntfTes,  who  are  examined  on  the  part  of 
Mrs.  Evansy  bear  an  honourable  tcftimony  to  his  general 
and  vifible  condiid. 

Well,  but  it  is  faid,  there  are  witneffes  who  depofe  in  a 
contrary  manner^  and  you  cannot  leconcile  thefe  two  fetS'of 
witneflTcs  together,  bur  upon  the  fuppofition  that  what  if 
faid  bv  the  hrft  fct  of  witneffes  is  the  effeQ  of  mere  hypo- 
critical airiimpti(>n.  Now  the  other  witneffes  who  depofe 
unfavourably  (with  the  exception  of  Mrs.  Hartle,  and  a 
young  French  woman,  Madame  Bobillier,  whom  I  (hatt 
Ipeak  of  by  and  by)  are  Mr.  ar.d  Mrs  Thackeray,  and  Mr. 
Moore.  Mrs.  Moore  has  not  vet  been  examined  in  thiacaufey 
and  the  reafon  given  for  that  has  been,  that  fhe  being^lbt 
lifter  of  the  p;uty,  might  be  a  witncfs  whom  the  Court 
^voiild  hear  with  a  great  deal  of  jeatoufy  and  fufptcioA 
Why,  moft  niTitredly  the  fame  circumHances  of  jealody 
hang  upon  the  charaQers  of  every  one  cf  thefe  witaeicif  " 
tkcy  arc  «!!  pcrfons  nearly  oHied  ^  are  fub]e£l-,  of  coarfi 
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prejudice ;  I  don't  fay  to  a  dlfhoneft  or  di(honourabte  pr^T» 
judlce,  but  from  that  circumftance  they  are  fubjed  to  pr^ 
judice. 

There  is  another  obfervation  that  (Irikes  me^  and  that  i^ 
this,  that  all  thefe  witnefles  (with  the  ilngle  exception  of 
Mr.  Moore)  found  their  opinions. upon  the  very  faS;s  coq^ 
trovtrred  in  the  caufe.  Mr.  Thackeray,  who  has  given  ^ 
very  candid  teifimony  in  the  caufe,  and  on  whom  I  (hal) 
very  much  rely  in  the  determination,  of  it,  fays  exprefsly^ 
'*  that  till  fome  time  after  Mr.  Evans's  return  to  England^ 
f*  he  bad  always  a  good  opinion  of  him,"  and  he  exprefsly 
founds  his  prefent  opinion  upon  the  fa£ls  that  are  now  ii| 
ilTue  between  the  parties.  Why,  then,  only  confider  what 
is  done  in  this  cafe.  In  the  firft  place,  the  witnefles  cxtra^ 
tkir  opinions  from  thefe  particular  fa^s,  and  then  it  is  ex*; 
pefied  that  the  Court  fhall  take  thofe  opinions  and  apply 
them  to  the  efl-ablilhment  of  the  very  fa£ks  in  queftion.  Tq 
be  fure,  if  there  is  fuch  a  thing  as  circtrfarity  in  argument| 
this  is  that ;  and  grofTec  injuAice  than  that  tould  not  be 
committed.  Mr.  Moore,  indeed,  ftands  upon  a  very  dif- 
ferent footing,  he  goes  back  to  a  remoter  opinion ;  his  opi- 
nion does  not  arife  out  of  the  faSs  in  ifiue ;  he  refers  to  a 
much  earlier  period  of  time.  Now  there  are  one  or  two  ob- 
fcrvations,  which  ftrike  me  pretty  forcibly  upon  the  tefti- 
ffiony  of  Mr.  Moore.  Mr.  Moore  is  a  man  of  fenfe,  hft 
knows,  I  dare  fay,  extremely  well,  that>caution  and  that  f©- 
brieiy  of  mind  which  belongs  to  a  witnefs  depofing  in  a 
Coort  of  Juftice  to  the  charaSer  of  another  individual. 
And  I  am  very  fure  he  does  not  come  here  to  amufe  himfe)f 
or  the  Court  with  drawing  highly  finifhed  pidures;  I  am 
therefore  to  fuppofe,  as  I  do,  that  Mr.  Moore  is  not  only 
perfcaiy  fincere,  but  that  he  rather  falls  ihort  than  exag- 
gerates the  impreflion  upon  his  mind,  in  the  charafier 
which  he  gives  of  this  gentleman ;  but  that  charaQer  is  this  j 
"  That  he  became  intimately  acquainted  with  Mr.  Evans,' 
**  and  was  a  good  deal  in  his  company,  and  faw  much  of 
"him,  prior  to  his  marriage ;  that  after  his  marriage,  until 
''the  month  of  April,  1780,  their  families  vifited ;  but 
"  from  the  faid  month,  until  the  arrival  of  Mr.  Evans  irt. 
"  England,  he  had  little  or  no  intercourfe  with  him ;  but 
**  that  upon  his  faid  arrival,  and  for  fome  time  afterwards, 
**  he  the  deponent  often  faw  and  was  a  good  deal  in  his  com^ 
"  pany ;  -and  ha«;  at  diflferent  periods  prior  to  iiis  marriage?  . 
"when  he  was  likely  to  becoitie  allied  to  the  deponent*^s 
"  family,  and  until  Mrs.  Evans  was  obliged  to  c^u\t  Vvvi^ 
"  houF(^,  given  b   watching  and  fcrutinizing  eve  OMev  \v\a 
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*'  conduA  and  difpofition,  and  is  ihcreBy  enabled  to  (ay, 
*'  thai  he  knows  him  to  be  a  raan  of  wicked,  profligate, 
'*  and  abandoned  principles,  and  of  a  morofe,  tyrannical, 
•*  cruel,  and  favage  difpofition,  void  of  conunon  humanity, 
•'  vindiSive,  full  of  animofity  and  revenge,  of  a  turbulent 
'•  and  intolerable  temper,  avaricious  and  mean  to  excefs,  a 
"  great  diffembler  and  hypocrite,  filthy  in  his  ideas,  and  de* 
•'  lighting  in  the  dirty  expreflion  of  them ;  and  lb  mucli 
*'  given  to  deceit,  fcandal,  and  falfhood,  that,  from  a  verj 
•*  early  period  after  his  aforefaid  marriage,  it  was  a  rule  in 
•*  the  deponent's  family  never  to  believe  what  he  faid  ;  and 
«*  that  he,  the  deponent,  has  often  heard  him  fcofF  at  the 
^*  religion  of  the  church  to  which  he  was  brought  up  or 
**  profeffed  ;  that  he  has  often  heard  him  pride  himfelf  on 
**  his  apathy  and  calloufnefs,  and  knows  him  to  be  of  callous 
•*  feelings;  and  that  he  had  the  charader  of  a  roorofe,  ty- 
''  rannical,  cruel  mafter  amongft  his  native  fervaots  in  In- 
•*  dia.'*  And  he  concludes  by  pronouncing  him,  in  another 
paflage  of  his  depofition,  a  perfon  *'  unfit  for  admif&on  into 
**  fociety." 

Now  taking  this  charafier  into  confideratton,  thefc  ctr- 
cumftances  do  feem  to  me  to  be  a  little  extraordinary. 
This  young  lady  went  over  to  India  bto  the  family  and 
under  the  protedion  of  Mr.  Moore ;  Mr.  Moore  was. ading 
by  her  with  the  fubftituted  authority  of  a  parent^  he  was 
perfedly  acquainted  with  the  deteflable  charader  of  this 
gentleman ;  it  is  a  courtfhip  which  goes  on  for  many  months 
{that  is  proved  by  Mr.  Moore  himfelf)  and  yet  it  does  hap- 
pen that  this  poor  young  creature  is  fufTered  to  fall  into 
the  hands  of  this  monfier.  The  marris^ge  is  graced  by  the 
prefence  of  Mr.  Moore,  by  the  prefence  of  fome  of  tfic 
tnoft  refpeSabfe  perfons  then  refident  in  the  country,  Mr: 
Vanfittart,  Mr.  Perring,  Sir  John  D'Oyly ;  an  afflifting 
iereraony  it  undoubtedly  muft  have  been  to  Mr.  Moore ;  it 
mufl,  in  faS,  I  am  fure,  have  been  confidered  by  him  li- 
terally as  leading  her  to  the  altar  to  be  facrificed.  It  may  be 
faid,  indeed,  that  this  was  an  ad  of  neceflity  on  his  part. 
5e  it  fo.  This  however  might  have  been  expeSed  from  a 
brother's  affeSion  and  attention  (for  a  brother  he  certainly 
has  (hewn  himfelf  throughout  this  bufinefs)  that  he  would 
at  leaftliave  taken  the  moft  early  opportunities  of  acquaint- 
ing the  other  parts  of  his  family  with  this  great  misfortune 
which  had  happened  to  it ;  Mr.  Thackeray,  Mrs.  Thaclerayj 
and  every  member  of  the  family  in  England,  mull  have 
been  informed  by  him,  if  it  was  only  for  the  fecurity  cPl 
this  poor  unhappy  young  woono,  who  was  fo  facrificed; 

thai 
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^t  (he  was  in  the  hands  of  one  of  the  mod  deteftable  of 
^kind.  Yet  nothing  is  more  clear  to  me  than  that  no« 
ing  of  this  fort  ever  was  communicated,  otherwife  Mr« 
hackeray  could  not  have  depofed  that  he  continued  *^  his 

^ood  opinion  of  Mr.  Evans  till  after  his  arrival  in  Eng'^ 

land/*  It  is  impoiBble,  therefore,  that  it  could  have  been- 
rtimunicated  to  Mr.  Thackeray,  or  in  (hort  to  any  one  of 
^  family.  I  think,  therefore,  I  have,  in  this  cafe,  Mr.; 
oore's  depofition  fpeaking  one  way,  and  Mr.  Moore's 
nc]u&  fpeaking  another ;  and,  where  they  fpeak  different 
Ly  s,  I  know  which  I  have  to  truft  to.  I  have  only  one 
^y  of  conceiving  the  matter,  and  that  is  this :  his  prefent 
Virion  is  fmcere,  but  it  is  only  his  prefent  opinion ;  he 
&  not  cautioully  watched  the  rife  of  it  in  h'ls  mind )  he  is 
Accurate  in  tracing  back  its  commencement  to  the  period 
^t  he  does:  it  is  not,  as  he  fuppofes,  the  fruit  of  early 
^  difpaflionate  obfervation ;  it  is  the  fruit  of^  paflion,  of 
Modern  paflton,  produced  by  the  refentments  excited  by  the 
Uer  diflentions  in  this  family. 

Upon  the  whole,  then,  I  fee  mod  honourable  atteftations 
^othe  charader  of  Mr.  Evans ;  and  I  think  I  have  reafon  to 
prefume,  that,  if  late  diflentions  had  not  happened,  I  Ihould 
iavc  feen  no  atteftations  but  fuch  as  were  perfeSly  honour- 
ibie  to  his  charaSer. 

On  the  character  of  Mrs.  Evans,  I  (hall  fay  much.lefs^ 
[>r  this  reafon;  becaufe  it  is  much  lefs  conneded  with  the 
Toe  in  the  caufe ;  becaufe,  if  the  fads  imputed  to  Mr. 
Ivans  are  falfe,  there  is  an  end  of  the  queftion :  on  the 
ontrary,  if  they  are  true,  they  are  of  that  nature  and  fpe* 
ies,  that  they  cannot  be  juftified  by  any  mifcondud  on  the 
■ft  of  Mrs.  Evans ;  for  though  mifcondud  may  authorize 
huiband  in  reftraining  a  wife  of  her  perfonal  liberty,  yet 
Q  inifcondud  of  hers  could  authorize  him  in  occafioning 
:'f!tcmarure  delivery,  or  refufing  her  the  ufe  of  common 
ife^  In  every  view  therefore  of  the  matter,  Mrs.  Evans's 
Ittr  has  nothing  to  do  with  the  caufe;  and  in  a  caufe 
fo  much  is  to  be  faid  upon  the  neceflary  parts,  I 
(Mfte  but  few  words  upon  fuch  as  are  unnecefTary  and 
]ier  impertinent  to  the  caufe.  The  little  that  I  have 
ff:  i$  for  the  futisfadion  of  the  parties;  and  it  is  this* 
again,  if  the  matter  refted  fimply  upon  the  evi- 

C'ven  of  charader,  yet  after  all  the  unhappy  pains 
ive  been  taken  to  blacken  each  other.  I  fee  no  rea« 
.tbcfe  two  perfons  might  not  have  pafled  through 
^  €omirortably  together,  with  a  little  d'\fcTe\\OTi vcA 
pj  00  their  owa  fide,  and  fome  dVfcttVvoti  ^t^  tos^- 
L  2  Tv^em^tX 
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nagcmcnt  on  the  part  of  thofe  who  arc  mutually  conncClc*^ 
with  them.     To  be  furc,  if  people  come  together  in  mar- 
riage with  the  extravagant  cxpeQations  that  all  are  to  ber 
halcyon  days;  the  hulband  conceiving  that  aH  is  to  be  au-* 
thority  with  him  ;  and  the  wife,  that  all  is  to  be  accommo- 
dation  to  her ;  every  body  fees  how  that  muft  end :  but  IF 
they  come  together  with  the  refleSion,  that,  not  bringing' 
pcrfeSron  tn  themfelves,  they  have  no  Vight  to  exped  it  on 
the  other  fide;  that  having  rcfpcaively  many  infirmities  of 
their  own  to  be  overlooked,  they  nwft  overlook  the  infir« 
mtties  of  each   other;    then,    if  friends  will  be  difcreek 
enough  to  fupport  them  in  the  execution  of  their  duty,  there 
is  a  high  probability  that  fomething  like  happinefs  might  be 
produced. 

=  With  refpeft  to  Mrs.  Evans,  there  are  nwny  atteftations 
much  too  honourable  to  be  applied  to  any  charafier  that 
was  unamiable,  andthefe  too  come  from  wit nefies  examined- 
for  Mr.  Evans.     What  bears  a  contrary  afpe3,  feems  to- 
have  come  at  a  later  period,  when  d-iflenfions  had  arifen^ 
when   fervants  and  friends  had  entered  in'to  the  fa£tion5  of 
the  family,  had  taken  fides,  and  had,  of  courfe  a  bias  hung- 
upon  their  judgments.     But  what  I  principally  reft  upon^ 
is  the  teflimony  of  early  acquaintance ;  of  acquaintance  be* 
fore  hoftilities  commenced;  of  Mr.  Hannay,  Mr.  Maxwell, 
Mr.  Halhed,  and  others.    Such  perfon^,  I  think,,  muft  fonn 
a  fafer  judgment  than  Mr.  Mafon;  much  of  whofe  judg- 
ment, in  all  probability,  is  formed  upon  the  complaints  of 
the  hufband.     I  think  the  attachment  of  her  family,    the 
zealous  and  animated  part  which  they  have  taken  in  her  be- 
half on  this  occafion,  fpeaks  firongly  in  her  favour;  and  I  do* 
affent  to  the  obfervation  that  Ims  l>ecn  made,  that  if  fhc 
had  been  the  worfhlefs  perfon  (he  is  reprefentcd,  they  wouM 
not  have  flood  forward  in  the  manner  they  have  done. 

There  is  otie  odious  imputation  in  the  caufe,  which  I 
have  heard  wiih  c^eat  pain,  and  to  which  I  advert  with 
great  relu6tance,  and  it  is  merely  for  the  purpofc  of  faying, 
that  I  think  it  an  imputation  unfounded  and  ill  advifed ;  and 
I  can  never  give  way  to  it  upon  the  evidence  that  has  beeir- 
given.     The  appearances  of  a  woman  affeQed  by  nervouf - 
diforders  in  a  way  in  which  this  poor  lady,  it  is  in  proof»'- 
was  often  affcQcd,  are  equivocal  enough  to  miflead  a  ftranger^* 
as  Mr.  Mafon  appears  very  much  to  have  been ;  and  as  to 
the  fervam,  Frafer,  thefahs  themfelves  arc  fo  triflings  ti»' 
which  he  fpeaks,  that  they  amount  to  li4tle\  and  when  I  rft-«'. 
fleft  upon  the  licence  of  obfcrvation  exercifcd  by  people  6f ^"'• 

thir»\ 
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Ais  kind  upon  the  condud  of  their  tnafters  and  mlflTeflfes^ 
i  muft  coniider  it  as  amounting  to  nothing.  I  have  then  nid 
evidence  before  me  on  which  it  is  poffible  to  fuppofe  that 
the  charader  of  this  lady  is  at  all  polluted  by  fo  degrading 
a  habit. 

So  much,  then,  for  matter  of  charader  in  this  caufe ; 
fvhich  part  of  it  I  now  gladly  leave  to  come  to  the  real  Tub* 
jed  of  the  caufe — the  condud  of  Mr.  Evans  towards  his 
wife;-^and»  in  order  to  examine  that,  I  muft  look  back  a 
little  into  their  hidory. 

-  Mr.  Evans  went  to  the  Eaft  Indies,  I  think,  in  the  year 
1770 ;— he  was  employed  in  the  ufual  occupation  of  gentle- 
men whorefort  to  that  country;  in  making,  or  improving, 
his^  fortune.— He  was  in  the  immediate  fervice  of  Mr.  Hafl* 
ings,  the  then  Governor-General.  In  ,1776,  Mifs  Webb^ 
the  daughter  of  a  refpe&able  perfon  in  his  Majefly*s  military 
fervice,  went  over  to  Calcutta,  upon  a  vide  to  two  fiders 
who  were  married  and  refident  there ;  a  Mrs.  Moore  atid  a 
Mrs.  Thackeray.  It  appears,  I  tliink,  that  Mr.  Thackeray 
and  his  wife  were  at  this  time  refident  with  Mr.  Moore, 
>but  that  they  left  Calcutta  before  Mifs  Webb  was  fettled  in 
marriige.  In  November,  1778,  the  marriage  tookplace, 
after  a  court(hip  of  fome  months,  as  I  have  already  ftated. 
At  the  time  of  the  marriage,  he  made  a  fettlement  upon  her; 
to  which  Sir  John  D'Oyly  was  a  truftee  ;  and  Mr.  Boehm, 
liis  agent  in  England,  fpeaks  to  his  belief,  that  this  was  a 
^tlement  to  her  fole  and  feparate  ufe.  Mrs.  Evans  appears 
^  have  been  of  a  delicate  conftitution,  and  the  climate  of 
India  by  no  means  agreed  with  her.  It  is  proved  by  Sir 
John  lyOyly  that  fhe  was  often  in  fits  in  a  very  early  pe- 
riod of  the  marriage ;  that  is  what  he  exprefbly  fw^ars.  Mr. 
Maxwell  proves,  that  when  ihe  prefled  a  return  to  England 
aipoo  her  huftand,  it  was  ftated  that  the  climate  of  India 
not  agree  with  her.  In  other  refpeSs  I  fee  no  reafon  to 
efiim^  th.ic  (he  marriage  wa$  not  as  produdive  of  mutual 
ippinefs  as^  marriages  ufually  are. — Sir  John  D'Oyly  fwears 
prefiily  titat  fhe  "  at  that  tinae appeared  very  fondof  him;*' 
;  GriHitlUj  Mr.  Wood,  and  feveral  other  wirneffes  who 
exsiniincd  as  to  the  rharaSer  and  conduSof  the  parties, 
fi4  who  lived  in  confiderable  habits  of  intimijcy  with  them, 
ifiji!  time,  give  me  no  reafon  whatever  to  fiifpeS  that 
y  iUwf  like  unhappincfs  then  fubfifted  between  them  :• 
at)  I  he  witnefies,  1  think,  who  depo<*e  to  that  period, 
wUh  Rs  little  apprehenfiop  as  to  what  has  fince  bap- 
1^  «s  if  poffible. 

\ti 
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In  1 78 If  Mrs.  Evans  left  India  on  account  of  her  healths 
Mr.  Evans's  counfel  have  taken  credit  on  account  of  hi» 
•cquiefcence  in  this  reparation.  Now,  this  credit  is  denied, 
upon  the  ground  that  this  acquiefcence  might  have  been 
merely  for  the  purpofe  of  getting  rid  of  her.  Why,  ro  he 
furc,  if  his  preceding  conduct  had  been  that  of  a  difaffeded 
hufband,  fuch  a  conftrudion  might  have  been  fiiir  enough  ; 
but  if  othcrwife,  it  is  rather  hard  to  give  fuch  an  interpre* 
tation  to  the  very  (lep  which  the  mod  afl^ftionate  hufl>and 
mud  have  taken.  Credit  is  taken  likewire,  by  the  counfel 
on  behalf  of  Mr.  Evans*  that  no  cruelty  is  imputed  to  Mr. 
Evans  at  this  time.  It  is  anfwered  that  though  fio  cruehy 
is  proved,  yet  there  might  have  been  ads  of  cruelty,  which 
the  prudence  of  the  party,  and  a  juft  regard  to  time  and  ex-* 
pence,  have  prevented  her  from  now  bringing  forwards.  It 
18  within  my  recolleSion  (and  if  it  had  nor,  I  have  been  re« 
minded  of  it)  that  in  the  originsii  aliegation  given  in  this 
caufe,  flie  exprefsly  pleaded,  '*  that  her  original  return  to 
**  Europe  was  occafiontd  by  his  cruelty.*'— That  aflertion  I 
direded  to  be  flruck  our,  becaufe  it  was  pleaded  in  a  way 
fo  loofe  as  to  be  incapable  of  proof;  and  theielore  fhewed 
f hat  the  party  herfelf  could  have  had  no  ihtcnrion  of  proving 
%t.  It  fatisfies  me,  then,  of  this,  that  there  was  no  difpo- 
ifition  to  fupprefs  it,  if  it  hadbten  mi«intatnable ;  becaufe  it 
is  aSually  noticed  in  the  caufe.  Taking  then  the  whole 
together,  I  am  fupported  by  the  teftimony  of  all  the  wit- 
DeiTes;  and  I  think  I  am  alfo  fupported  by  what  is  full  as 
good  evidence,  by  Mrs.  Evans's  condiiQ  in  this  fuit,.in  fay., 
ing,  that  no  cruelty  is  at  this  period  of  time,  viz,  her  firft 
departure  for  Europe,  imputable  to  Mr,  F.vans. 

She  arrived  in  England  in  Odober,  17H1.  She  purfued 
^(he  means  of  health  ;  by  medical  advice ;  by  travelling  to 
different  parts  of  Europe ;  by  proper  amufement ;  in  aH  of 
which  it  is  not  denied,  on  the  contrary,  it  is  fully  td«< 
tiiitted  that  (he  enjoyed  the  mod  liberal  aflidance  from  the 
fortune  of  Mr.  Evans.  It  is  proved  by  his  agcntf  Mn 
Boehm,  that  the  expence,  during  her  refidence  in  Englud^ 
iimounted  to  about  £,  5600,  which  by  a  calculation  ratlirry 
I  think,  unfavourable,  has  been  made  to  amount  to  near 
£.  2000  a  year.  This  certainly  is  a  large  fum  out  of  ft  for- 
tune that  was  making,  that  was  not  yet  made ;— -it  was  m 
fad  (q  large  as  to  alarm  the  friends  of  Mr.  Evans;  iuid 
Mr.  Boehm  took  a  liberty,  which  I  preTunne  an  agent 
dpes  not  often  take,  of  remonftrating  on  account  of  tbt 
draftst.     I  t^iink  that  in  the  depofition  pf  hb(.  Tlmdsmvft^ 
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iDtwithSiiidiog  lie  depofes  with  the  guarded  and  dtfcreet 
tendernefe  of  a  relation,  it  is  yet  very  eafy  to  fee  that  he 
hints  at  fomething  like  profufion  on  iht  part  of  Mrs.  Evans; 
he  fays  exprefsiy,  that  (he  '<  was  too  generous,  generous  to 
^  a  fault;*'  and  a  fault  that  certainly  is,  becaufe  the  pro* 
vince  oC  a  woman,  in  matters  of  liberality  out  of  her  huf- 
band's  property,  is  oertainiy  extremely  limited.  She  may 
be  the  almoner  of  her  huiband,  but  in  the  difpofal  of  hia 
fortune  (he  is  under  very  great  reftriSions.  There  is  one 
fa6t  particularly  mentioned,  which  is,  the  lending  a  large 
fum  of  money  to  a  Captain  Barnwell ;  and  I  own  that  if  I 
was  to  look  (harp  to  find  out  the  commencement  of  impro- 
priety of  condud,  I  (hould  be  apt  to  fay  that'  I  think  I 
fee  the  firft  fpeck  of  impropriety  here  attaching  upon  the 
condiid  of  Mrs.  Evans;  and  one  fees  the  folly^  the  impru- 
dence of  fttch  oondud,  in  the  event  of  this ;  for  it  dees  ap* 
pear  that  this  very  Mr.  Barnwell,  to  whoai  this  money  was 
lent,  was  the  very  firft  perfon  to  complain  of  her  extrava-* 
gance.  )l.  appears  that  Mr.  Evans  fdt  the  impropriety  of 
this,  but  he  felt  it  in  a  way  that  an  affedionate  huiband,  a 
confiderate  man,  would  feel  it ;-— he  faid  to  Mr.  Griffitb» 
(hat  (he  had  '^  fpent  a  good  deal  of  money,  but  that  nothing 
**  gave  him  fo  much  uaeafinefs  in  her  ex  pence? ,  as  the  fum 
^  of  money  which  flie  had  lent  to  anothcc  perfon/"  How- 
ever, though  this  produced  fome  diflatisfadion,  it  produced 
no  rupture;  it  was  overlooked. 

She  failed  for  Calcutta  in  December,  1 784 ;  (he  arrived  in 
1785,  and  there  they  remained  until  1787*     It  is  a  little 
material  to  fee  what  paffed  during  this  interval.    They  were 
vifited  by  a  Mr.  Wood,  a  refpedable  perfon,  who  is  exa« 
mined  as  a  witnefs  on  the  part  of  Mrs.  Evans.     Mr.  Wood 
does  not  give  the  flighteft  intimation  of  any  difagreements 
,iA  this  family;  on  the  contrary,  he  fays,  that  his  behaviour, 
^  as  far  as  he  ever  faw  it,  was  ftudioufly  and  affefiionately 
.^  tender.**     Mr.  Maxwell,  a  perfon  who  was  almoft  domi- 
ciled in  the  houfe,  who  dined  and  fupped  there  very  fre- 
:f  u^nrly,  and  was  often  upon  parlies  with  them,  fpeaks  like- 
,  wife  rf  their  "  living  upon  terms  of  the  greateft  harmony 
.  ^  imaginable.''     Mr.  Griffith,  who  was  much  in  their 00m- 
Vptny,  **  has  no  infinuation  to  the  contrary''  in  the  leaft* 
yiifj*.  Hannay,    who  ilates  himfelf  to  have  been  intimate, 
t'r{!f'  iwver  heard  the  mod  diftant  furmife  that  he  treated  her 
.4!f ,  improperly.     Mr.  Halhed,  and  other  witnefles,  fpeak  to 
irJ^Jjfioie  effied. — Why,  then,  taking  the  whole  of  this  evt- 
."j^iiflfif^ont  way,  it  is  certainly  evidence  extremely  ilrong^ 
'^j^  if  to  tbis  we  add  tbe  total  abfe^e  o(  a\\  eNv^^tv^  ^^ 
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other  wajr,  I  think  myfclf  warranted  to  fay,  that  Mr!  Evans*^ 

behaviour,  up  to  this  pei  iod,  was  in  every  refped  unexcep«> 

tionable. 

Two  faSf,  in  particular,  appear,  which  it  is  impoflible 
not  to  noMcc  ;  one  is  upon  the  evidence  of  Mr.  Maxwell; 
and  that  is  of  Mr.  Evans's  goinsr  ^p  imo  the  country,  at  a 
diftance  from  Calcutta,  to  Morihedabad,  1  think,  or  fome 
other  place,  on  account  of  her  health.  It  may  be  (aid, 
there  is  no  merit  in  that ;  any  hu(band  who  had  a  fick 
wife  would  do  as  much ;  but,  it  mufl  be  allowed,  ihe 
might  have  gone  by  herfelt:  at  any  rate,  therefore,  there  is 
great  attention  (hewn  in  this  inftance  of  his  perfonal  at- 
tendance. 

The  next  faQ,  and  a  wry  material  faS  it  is  in  tl»e  caufe, 
is  this ;  that,  purely  to  gratify  her  wiihes  and  to  confult 
her. health,  he  quitted  India  ;  a  country  where  he  was  ainioft 
naturalixed,  and  where  his  prorpe£^s  of  avarice  and  ambition^ 
at  that  period  of  time,  were  extremely  inviting.  He  was 
then,  as  Mf.  Maxwell  (^ys,  a f^fiicr  tnerthant.  But,  fay  the 
gentlemen.  There  is  no  great  merit  in  that,  he  ha  J  got  eimigh. 
Why,  there  is  fome  merit  in  knowing  that;  it  is  a  merit 
every  body  does  not  acquire ;  it  is  a  proof  of  moderation, 
at  Icaft;  and  that  be  is  not  the  mean  and  cvaricious  perfon 
which  he  has  l)een  reprefenlrd  to  be ;  and,  fuppofing  he 
was  that  mean  and  avaiicious  perfon,  Hill  there  is  the 
more  ii;!aiive  merit  tov/ards  Mrs.  Kvaiis ;  Ixcaufe,  if  he  was 
a  man  extremely  fond  of  his  money,  and  yet  gave  up  his 
money  on  account  of  his  wife,  it  is  hard  to  fay,  that  he  had 
not  fome  degree  of  fondncfs  for  his  wife.  \VeII,  but  fay 
the  gentlemen,  His  reputation  v/as  concerned.  How  fo  ? 
She  had  already  (hcwti  that  (lie  could  come  to  Europe  with- 
out his  perfonal  attendance.  I  lliall  not  then  diminifti  the 
merit  of  fo  good  an  action,  nor  fuffer  it  to  be  diminiflifcd, 
merely  becaufe  it  happens  at  the  fame  time  to  be,  what  every 
good  aflion  is,  a  reputable  one. 

I  am  clear»  therefoie,  that  up  to  the  lime  of  the  voyage, 
liothing  material  had  happened  to  cloud  the  happinefs  of 
this  faiiiily.  The  voyage  itfelf ;  the  application  made  for  it 
by  Mrs.  Evans;  the  undertaking  of  this  voyage  by  Mr.' 
Evans,  arc  all  a  fecurity  to  me  tliat  thefaft  was  fo;  for,  if 
he  bad  been  the  favage  tyrant  that  he  is  reprefented  to  have 
been,  it  is  clear  to  nie  that  (he  would  ne\er  have  ventured 
upon  fach  a  folicitation  with  any  idea  of  fuccefs;  and  it  is 
equally  clear  to  me  that  (he  would  never  have  fucceeded  in 
it.  Till  this  time,  therefore,  1  fee  in  the  condud  of  Mr. 
Evans  nothing  to  blarney  I  fee  much  to  approve. 

\\ 
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It  IS  bowcTcr  upon  this  voyage,  malrl  duett  avi  Jotmtm,  that 
.  change  of  condud  in  Mr.  Evans  ifi  firft  fuggefied  to  have 
iken  place.  It  is  not  very  well  agreed  what  this  change 
iras  ;  whether  it  was  an  indulgence  of  ungovernable  faliies 
f  ill  temper;  or  whether  it  was  a  cool  fyftematic  plan  of 
iftrefling  his  wife^  by  the  moil  atrocious  iU-ufage :  but 
ertainly  two  things  more  inconfiftent  cannot  be,  than  cool 
ypocrify  and  wild  paflion.  Now  if  is  a  ftrong  prefumptioii 
f\th  me  againft  the  fuppofitloo  of  its  being  a  cafe  of  ungo* 
ernable  paflions,  that  paiTions  fo  inordinate  appear  to  have 
eveloped  themfelves  for  the  firft  time  in  the  courfe  of  this 
oyage.  If  fo,  I  think  there  mud  have  been  an  alteration 
1  the  conftitution  of  this  man's  mind;  which  is  highly 
icredible.  The  material  witneflcs  therefore  refort  to  the 
ihsr  fuppoiition.  This  is  the  turn  given  to  his  conduct 
y  the  great  witnefs  in  this  cafe,  Mademoifcllc  Bobillier  ; 
amely,  that  it  was  *'  a  crafty  command  of  his  palfions  ; 
'  that  every  thing  that  he  did  vifibly,  was  ftudied  for  often-o 
'  tation  ;  and  that  his  paflions  were  kept  for  a  fecret  ope* 
'  ration  when  nobody  was  by.*' 

Now  one  cannot  help  obferving,  that  taking  it  to  be  a 
ool  deep-laid  plan,  to  be  purfued  and  carried  intoeffe£k  in 
fecret  way ;  the  fcenc  for  the  execution  of  fuch  a  plan  is 
I  unhappily  chofen  as  can  be.  Every  body  knows,  that 
;crecy  on  board  a  fhip  is  a  thing  not  to  be  thought  oL 
eople  cooped  up  in  a  (hip  live,  and  are  forced,  to  live,  in 
lat  (late  of  miferablc  intimacy,  which  makes  almoft  every 
ling  that  is  done  or  faid,  known  to  every  other  peffon  r 
Kre  is  for  a  time  (a  very  unhappy  circumftance  it  is)  aU 
loft  a  fufpenfion  of  every  thing  like  perfonal  delicacy; 
rcry  word  and  every  ad  is  known  to  almoft  every  body  c 
fow  to  fuppofe  that  a  man  in  fuch  a  ficuation  fliould  firft 
tiok  of  opening  a  plan  of  fecret  violence,  one  muft  firft 
ippofe,  not  only  that  he  left  his  temper  in  Ind.a^  but  that 
e  had  left  his  common  fenfe  with  it. 
Tliere  are  three  wjtnelTes  only  who  are  examined  on  thli 
|lt<if  the  cafe:  there  is  Mr.  Curry,  a  Mr.  Humphry,  and 
Mn.  Hartie.  Whtn  the  queftion  is  afked.  Why  other 
ilncflcs  are  not  examined?  the  firft  anfwcr  is.  That  Mr.. 
^bite  i8  dead;  the  feoond  anfuer  i?,  That  it  is  not  more 
seflary  to  call  witncHcs  on  the  one  fuie  than  on  the  other: 
It-to  have- called  more,  therefore,  is,  if  any,  an  equal  im- 
ittion-onboth  parties.  Tins  latter  anfwer  might  befome 
Arertd  the  other  party ;  mii«ht  ferve,  in  fome  degree,  to 
ijpihefr  mouths;  but  it  is  no  anfwer  to  the  mind  of  itv^ 
^l   Ifl  the  next  place,  I  fay  it  is  no  (au^^'^&j^T^  ^ti^>Nt,t 
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to  the  other  party ;  becaure  Mrs  Evans  b  the  complainanft 
and  (he  is  the  party  who  is  bound  to  make  out  her  cafe. 
But,  to  go  farther.  Is  Mr.  White  the  only  witnefs  who  could 
have  been  adduced  ?  Were  there  do  other  oflkers  but  Mr« 
White  on  board  this  (hip?  They  have  vouched  indeed  one 
female  fervaot  (it  is  an  extraordinary  thing  that  there  (hould 
not  have  been  more  female  attendants),  a  little  black  girl^ 
whom  they  reprefent  as  too  llupid  to  be  examined  as  a  wtt« 
nefs ;  but  I  finid  alfo  two  men  fervants  of  Mr.  Evans,  who 
are  vouched  in  the  cafe,  and  who  are  likewife  mentioned 
both  in  the  libel  and  in  the  depofitions.  They  would  furely 
have  been  moft  important  witnefles,  if  they  had  been  pro- 
duced ;  becaufe  they  would  have  fpoken  a  great  deal  to  what 
has  been  defcribed  refpeding  the  foul  cloaths,  delaying  the 
breakfaAs,  and  the  nature  of  the  feveral  orders  that  were 
given  to  them  by  both  the  parties  in  this  caufe.  However, 
it  does  happen,  that  the  cafe  is  left  utterly  deftitute  of  all 
the  tUuftration,  which  it  might  have  received  from  their  im- 
portant teftimony. 

Of  the  three  perfons  adually  examined,  to  be  fure  Mr. 
Curry,  fo  far  as  (ituation  and  charader  are  concerned,  is  ex- 
tremely worthy  of  particular  attention.  He  was  a  medical 
gentleman,  who  attended  this  lady  during  the  whole  of  die 
voyage ;  whenever  (he  was  ill,  llie  was  under  his  immediate 
care.  He  fwears,  **  that  he  faw  her,  and  faw  her  in  his 
**  profeflional  capacity,  every  day  during  the  whole  of  the 
<«  voyage,  three  days  only  excepted,  during  which  he  him- 
**  felf  was  confined  by  indifpofuion."  It  has  been  well  faid 
by  the  counfel  for  Mrs.  Evans,  that  a  medical  perfon  is  a 
confidential  perfon ;  every  thing  affeSing  her  health  muft 
unavoidably  have  come  to  his  knowledge,  it  could  not  have 
efcaped  htm.  He  gives  an  enumeration  of  fymptoms ;  he 
applies  a  blifter,  about  which  Mr.  Evans  differed  in  opinion; 
and  I  think  this  gentleman  (hews  a  fenfibility,  more  than 
enough,  about  the  honour  of  this  blifter.  HehashUowQ 
refentments  againft  Mr.  Evans,  and  he  candidly  ftates  them; 
yet  1  ftill  think  1  do  fee  enough  in  his  depofition  to  fatiifj 
me,  that  though  he  would  not  mtfreprefent  nor  exaggerati^ 
in  the  flightefl  degree,  yet  I  think  ncthhig  that  he  knewdF 
Mr.  Evans's  conduct,  to  his  difadvantage,  would  be  cilfafer 
much  foftened  or  at  all  concealed. 

Mr.  Humphry  was  a  fellow  pafTenger,  but  a  witnefs  of  no 
particular  intimacy  whatever  with  either  of  the  parties';  I 
think  he  fays,  *'  that  he  was  not  in  the  cabin,  in  their  JMM> 
**  ticular  apartment,  during  the  whole  of  the  Voyage.*'  Vm 
gives  h'i5  opinion  of  Mr.  Evans's  teqpiper  aod^i^&tiqoi 

hi 
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he  thinks  that  it  was  *'  harfh  and  auftere/'-— That  however 
I  am  to  take  merely  upon  the  credit  of  Mr.  Humphry's 
difcernmenty  for  he  fpeaks  to  no  fads  whatever ;  and  1  muft 
remark,  that  obfervattons  made  upon  a  man's  temper,  upon 
the  temper  of  a  landfman,  during  a  voyage  of  fix  months, 
ought  not  to  be  turned  very  ftrongly  ro  his  difadvantage;  for 
every  body  knows  that  a  -voyage  of  that  length  is  no  very 
great  fweetener  of  any  man's  difpofition,  during  the  time 
that  it  lads. 

Mrs.  Hartle  is  a  witnefs,  who  appears  to  fiave  lived  hi 
confiderabie  intimacy  with  Mrs.  Evans ;  but  mod  clearly 
(he  lived  upon  very  indifferent  terms  with  Mr.  Evans.  She 
charges  him  with  much  perfonal  incivility  to  herfelf  during 
the  voyage;  and  it  appears  that  her  refentments  have  fincc 
been  (harpened  by  later  indignities;  fo  that  die  is,  as  Dr. 
Arnold  has  well  defcribed  her,  **  a  fort  of  co-plainttiF  in 
^'  the  caufe/'  I  am  to  confider  her  therefore  as  depofing 
under  the  double  danger  pf  having  inducements  to  take  very 
firong  impreflions  of  fads  to  Mr.  Evans's  difadvantage,  and 
of  feeling  no  unwillingnefs  to  give  fuch  impreflions  their 
full  force  in  reprefenting  them  to  the  court. 

The  faSs  agreed  to  by  thefe  three  witnefles  are  thefe:— 
In  the  firft  place,  that  Mr.  Evans  had  procured,  at  a  great 
^xpence,  the  yerv  bed  accommodations  a  gentleman  of  for- 
tune can  have  in  a  paflage  from  India,     bo  far  all  agree. 
Andy  in  the  next  place,  it  is  agreed,  that  die  hadof  thofe 
accommodations  (as  it  was  highly  proper  fhe  diould  have) 
the  bed  diare.     Two  of  thefe  witnefles,  Mr.  Humphry  and 
Dr.  Curry,  are  totally  ignorant  of  any  quarrels  or  difagree- 
jnents,   during  the  whole  of  the  voyage.     It  is  faid,  Mr. 
Humphry  not  being  particularly  intimate,  his  is  merely  a 
negative  tedimony; — however,   for  the  reafon  that  1  have 
Above  dated,  I  think  that  a  negative  tedimony,  in  fuch  a  cafe, 
i$  a  (Irong  tedimony ;   becaufe  it  is  not  poflible  that  any 
jA  of  atrocious  outrage  could  have  happened  on  board  this 
ItAp,  without  its  travelling  to  the  knowledge  of  mod  perfons 
«a  board.     Dr.  Curry's  tedimony  is  dill-dronger;  his  is 
•not  merely  a  negative  tedimony ;  he  fays,  that,  "  as  far  as 
.;••  ever  he  obferved,  Mr.  Evans's  conduS  was  dudioufly  af-- 
••  fedtonate.'^  Now,  his  ignorance  feems  to  me  dill  moie  ir- 
Itconeileabltf  with  the  noiion  of  this  ill  ufage;  becaufe,  it 
IcJems  hardly  poflible  that  it  could  have  exided  without  com- 
log  to  the  knowledge  of  a  perfon  who  attended  this  lady 
-jioBftantly  upon  the  occaiion  of  ill  health.     It  is  dill  more 
'/l^nooiicileable  with  the  notion  of  its  being  a  fad  within  th« 
"*  "   I  of  an/  third  pcrfoti :  becaufe,  ihou{Vv  fetw  fect^x 


t§6  Consistory  Cou&t; 

ill  ufage  might  have  pafled  between  Mr.  and  Mrs/  Evans^ 
which  was  known  only  to  themfelves,  and  which,  from  a 
natural  concern  for  their  common  reputation  and  quiet,  tbej 
might  not  have  divulged ;  yet  it  is  very  unlikely  that  if  there 
v/ere  tads  of  outrage  which  got  into  the  pofleflion  of  a  third 
perfon,  that  fuch  fads  (hould  have  reded  there,  and  not  have 
travelled  farther. 

There  is,  however,  a  third  perfon  on  board  this  (hip, 
Mrs.  Hartle,  who  undoubtedly  differs  widely  from  both 
thefe  witnefTes;  and  upon  her  fingle  teftimony,  the  (ingle 
teftimony  of  an  ardent  witnefs,  inflamed  with  refentmenta 
of  her  own,  I  am  to  rake  thefe  fads,  contradidcd,  as  they 
are,  by  the  filence,  by  the  emphatic^!  filencc,  of  the  iwa 
other  witnefles  ;  fads  of  a  nature  io  atrocious,  that  they  cer* 
tainly  have  bat  little  probability  to  fupport  them,  which  can 
be  founded  on  any  argument  arifing  from  the  general  difpo- 
fit  ion  of  mankind,  and  which,  from  what  I  have  ftated  in 
this  particular  inftancc,  had  no  probability  whatever,  which 
is  founded  in  the  antecedent  condud  of  this  gentleman. 

The  firft  fad  which  I  (hall  obferve  upon  is  that  moft 
atrocious  fad  which  is  mentioned  in  the  libei,  articled; 
vir..  **  That  during  the  paffage,  Mrs.  Evans  being  in  a  very 
**  low  and  bad  ftate  of  health,  and  frefh  air  being  abfolulely 
^*  necefltary  for  her,  Mr.  Evans,  with  a  wicked  view  to  dif- 
•*"  trefs  and  increafe  her  fufferings,  refilled  to  ruflTcr,  and 
^*  would  not  fuffer,  a  door  to  be  kept  open,  or  even  opened 
"  at  ^11,  except  when  he  wanted  to  pafs  in  or  out ;  that  at 
**  the  times  he  refufed  the  benefit  of  the  air  to  his  faid  wife, 
**  he  was  not  able  to  (lay  in  the  cabin  himfclf  during  the 
**  exdufionof  the  air,  but  always  retired  to  his  own  cabin, 
•*  or  fomc  other  part  of  the  (hip  :  ard  that  once,  when  Mrs* 
•*  Evans  attempted  to  open  the  door  to  admit  the  air,  (he 
**  was  prevented  by  Mr.  Evans,  who,  with  favagc  fiercene(s9 
**  feized  her  by  both  her  arms,  and,  in  great  rage,  with  his 
**  ucmoft  force  and  violence,  threw  her  down  three  rimes, 
**  alternately  raifing  her  for  that  purpofe  upon  fome  ear-then 
♦*  guglets,  or  vcffels  ufed  for  cooling  water,  and  thereby  very 
*'  much  hurt  and  bruifed  her,  put  her  to  great  pain  andan« 
•*  guifh,  and  incrcafed  her  illncfs." 

The  account  given  by  Mrs.  HsfMeof  this  tranfadtonf 
(hews  that  even  this  account  given  in  4 he  libel  is  not  at  «il 
overcharged.  What  (lie  fays  is  thi-j:  *^  That  one  moraiog^ 
"  in  their  pafTagc  to  St,  Helena,  the  deponent  and  Mrs* . 
**  Evans  were  in  Mrs.  Evans's  room,  walking  towards  Mr*.. 
**  Evans's  room ;  that  they  obferved  iiim  fitting  there;  ihiSli 
'^  feeing  them  approach,  he  got  up,  and  imm^ttateljwMt 
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•*  to  and  (hut  the  door  of  the  cuddy;  that  they  were  then 
"  under  the  Line,  and  there  was  not  a  breath  of  air  ftirring, 
'*  and  this  deponent  was  extremely  faint.'*  So  that  in  h£t 
the  cruelty  dated  feems  to  be  a  cruehy  that  rather  attached 
upon  the  witnefs  than  the  parry,  and  fo  indeed  Mrs.  Kvans 
rcprcfenti  it ;  for  her  application,  according  to  Mrs.  Hartie's 
tcftimony,  is  this:  "  Do,  Mr.  Evans,  let  us  have  the. door 
**  open  ;  Mrs.  Hartlc  is  ready  to  faint.'*  She  then  goes  oiv 
to  fay,  that  **  Mrs.  Evans  then  went  towards  and  proceeded 
**  to  open  the  door;  that  Mr.  Evans,  who  was  fitting  with 
**  his  legs  up  in  an  ea(y  kind  of  podure,  and  was  reading, 
'*  then  got  up,  and  with  a  favage  ficrccnefs  laid  hold  of  both 
"  her  arnns,  and  then  with  violence  threw  her  down,  and 
**  (he  fell  upbn  fomc  earthen  guglcts  for  holding  water,  which 
*'  ftood  ciofe  by  the  faid  door ;  and  lifting  her  up  again  by 
**  her  arms,  with  equal  violence  threw  her  down  on  the  faid 
"  earthen  guglets ;  and  (he,  the  deponent,  thought  that  by 
*^  means  titcreof  (he  was  al moil  killed  ;  and  being  greatly 
**  terrified  thereat,  went  out  to  fend  the  blatk  girl  to  her 
'^  a(Ii({ance ;  that  on  going  out  (he  heard  a  noife,  as  if  Mrs. 
**  Evans  was  fstlling  a  third  time ;  that  (he  returned  into  the^ 
*'  cabin,  and  found  her  fitting  in  a  chair,  her  whole  frame* 
*'  appearing  conyulfed,  and  her  face  quite  pale ;  that  the  de- 
"  ponent  obferved  grafps  of  fingers  on  her  arms,  which  ap-^ 
'*  peared  black  and  blue,  and  that  the  deponent  had  not  be* 
**  fore  obferved  fuch  appearances  on  her  faid  arms,  and  they 
*'  appeared  in  parts  of  which  Mr.  Evans  took  hold,  and,  as 
*f  (he  is  well  convinced,  were  occafioned  by  him  ;  that  the 
'*  faid  Mr.  Evans,  on  his  fo  throwing  the  faid  Mrs.  Evans 
'*  down,  appeared  in  a  very  great  rage,  and  he  extended  hi» 
**  mouth,  and  clenched  his  teeth  in  a  revengeful  manner, 
*'  and  his  countenance  quite  changed  with  anger  :  and  that 
**  the  faid  Mrs.  Evans  appeared  very  ill  aiid  low  for  many 
•*  d»ys  afterwards." 

Niw,  to  be  fure>  this  is  fuch  an  aS,  that  one  can  hardly 
find  an  rpirhei  to  give  it  its  due  chara3er.  It  is,  as  has 
been  hlf^^  a  demi -murder,  a  murder  more  than  half  executed, 
h  h  an  ait  not  to  be  excufed  upon  any  fally  of  paflion  :>  that 
a  man,  on  fo  {light  a  provocation  as  this,  (hould  three  times 
knock  his  wife  down  (a  woman  of  very  tender  health)  in 
the  ivay  ttijit  IS  here  defcribed,  is  an  a£t  that  does  go  to  the 
v^ry  ftill  extent  of  what  the  law  muft  deem  to  be  matri- 
monisl  cruelty.  ft  is  a  fa€i  of  that  atrocioufnefs,  that  a 
court  of  cnmiiial  jurifdidion  would  purfue  with  thegreated 
vengeance ;  and  i  need,  not  add,  that  the  coxnmou  \i\i[\%xv^- 
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tion  of  mankind  would  follow  it  to  the  lateft  period  of  the 
lite  of  the  offender. 

Mrs.  Hartlc  I  cannot  upon  any  idea  fuppofc  to  be  a  per* 
Ton  who  comes  deliberately  to  mifreprcfent ;  nothing  looks 
like  that.  She  is  totally  unimpeachcd  as  to  general  charader; 
therefore  a  priori  there  is  *  no  reafon  why  (he  is  not  to  be 
fully  credited.  However,  it  is  a  good  fafe  rule  in  weighing 
evidence  of  a  fad,  which  you  cannot  compare  with  any 
other  evidence  to  the  fame  fad,  to  compare  it  with  the  adual 
ct)ndu3  of  the  perfons  who  defcribe  it.  If  their  condud  is  « 
clearly  fucfi  as  upon  their  own  (hewing  it  could  not  have 
been,  taking  the  fa3  in  the  way  jhey  have  reprefented  it,  it 
is  a  pretty  fair  inference  that  thefad  did  not  fo  happen.  If 
their  adings,  at  the  very  time  that  the  fad  happened,  repre« 
fent  it  one  way,  and  their  relatron  of  it,  a  a  great  diftance 
of  time,  reprefents  it  another  way,  there  can  be  no  doubt 
which  is  the  authentic  narrative,  which  is  the  naked  truth 
of  the  matter.  Now,  in  tryihg  Mrs.  Hartleys  narrative  by 
that  tefl,  I  think  I  do  fee  enough  to  fatisfy  me,  that  (he  has 
depofed,  I  do  not  mean  to  fay  without  principle,  but  (he  has 
depofed  with  paffion :  and  that  this  is  a  very  grofsly  inflam* 
ed  reprefentation,  producred  by  repeated  refentments,  con* 
ceived  partly  on  her  own  account,  and  partly  on  that  of  Mrs. 
Evans. 

What  is  the  condu3  that  any  pcrfon  of  common  fenfe  and 
of  common   humanity  would  have  adopted,  who  had  been 
prefent  at  fuch  a   fcehe  of  infamous  brutality  as  this   is? 
Why,  a  man,  be  his  powers  of  body  ever  fo  weak,  that  had 
the  common  fpirit  and  feelings  of  a  man,  would  have  inter- 
fcred,  without  the  leaflapprehtnfion  of  perfonal  confcquences 
to  himfelf :  but  here  there  i^  a  lady  prelent ;  a  friend  of  the 
fufftTing  party  :  Is  it  credible,  that  fhc  (hould  be  prefent  at 
fuch  a  tranfaSion  as  this,  wiihout  raifing  a  general  alarm?— 
Not  to  do  fo,  for  the  purpofe  cf  obtaining  afliftance,  as  u 
ad  of  brutality  almod  as  brutal  as  the  acl  ttfelf:  it  is  really - 
being  an  acceffary  after  ihe  fa 61.      Why,    without  reafon*. 
ing  upon  it,  mere  inilin^i   would  have  compelled  her  ta4o' 
fo.      Now,    what  does  (lie  do?    Does  ftie  apply  to  Mr. 
White?  Does  flie  apply  to  any  officer  ?  Does  (he  apply  10  ' 
the  furgeon  ?  Does  (he  apply  to  any  one  perfon  whjo  bayc 
interfered  with  e fifed  ?  There  is  not  a  man  on  board  thv. 
(hip,    undoubtedly,    who  would  not  have  len^  m  wUl||if 
hand.     Mr.  Evans  would  have  h^id  good  luck  tC  b^e  kuZ 
not  been  voted  into  the  fea,  by  general  confent,  upon  fdcfl- 
an  occafion  as  this.     Inflead  of  this,  what  does  flit  itoff 
Whv,  (he  runs  out,  and  fend^  m  ihe Utile  black  girl,  wilj||r  ' 
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ihtj  tett  me,  at  this  moment  is  too  ftupid  to  be  examined 
fts  a  witneFs ;  (he  fends  her  in  to  refcue  this  poor  lady  from 
the  hands  of  this  tyrant ;  and  thus  difcharges  the  office,  it 
feemsy  of  a  good  friend,  of  a  good  Chriftian,  and  of  a  human 
being. 

'  What  is  done  afterwards  ?  Her  friend  is  extremely  weakly  ; 
is  attended  conftantly  by  a  medical  perfon;  and,  as  fhe 
fwears,  ''  is  made  ill  for  many  days  in  confequence  of  this 
*'  treatment;"  yet  this  lady  does  not  communicate  one  fyU 
lable  of  the  matter  to  the  phyfician,  who  was  fo  much  con- 
cerned to  know  it,  and  whom  (he  faw  every  day;  he  is  in 
total  Ignorance  of  all  that  has  paflfed. 

The  counfel  on  the  part  of  Mrs.  Evans  have  very  pro- 
perly reproached  Mr.  Evans  with  cruelty,  for  not  having 
communicated  to  Mr.  Paamier  the  unhappy  habit  of  intoxi- 
cation, with  which  he  has  charged  his  wife.  They  fay,  it  was 
his  duty  to  have  done  it,  as  undoubtedly  it  was.  Then 
what  am  I  to  think  of  thecondu3  of  Mrs.  Hartle,  upon 
this  bccafion  ?  She  was  a  perfon  who  was  certainly  under 
no  reftraint  from  any  partiality  to  the  defendant ;  dirediy 
the  reverfe.  It  is  a  behaviour,  in  my  apprehenfion,  fo  to- 
tally unnatural,  under  fuch circumftances,  that  tarn  fatisfied 
fuch  circumftances  could  not  have  exiAed.  But,  what  does 
ttit  do  when  (he  comes  to  England  ?  What  would  any  body 
have  done  in  fuch  a  cafe,  wiih  common  refleQion  ?  Why, 
clearly,  have  advertifed  the  family,  not  malicioufly,  but  con- 
fidentially ;  would  have  put  them  upon  their  guard  ;  would 
have  told  them,  that,  with  all  the  fpecioufnefs  of  manners 
which  this  gentleman  afTumed,  (he  had  been  witnefs  to  a 
Icene  of  horror,  which  (hewed  him  to  be  a  moil  .intolerable 
tyrant  Not  a  word  of  all  this  pa(res.  She  vifits  regularly, 
open  the  invitation  of  this  very  gentleman,  as  if  nothing 
extraordinary  had  happened,  and  the  family  remained  per« 
leflly  uninformed.  I  rely  for  thefe  faQs  upon  the  teftimony 
of  Mr.  Thackeray;  for,  how  is  the  continuance  of  this 
gcntfeman's  good  opinion  any  way  confiftent  with  his  know- 
ledge of  ihis  h€\  ?  or,  how  is  his  ignorance  of  the  faS  con- 
(iftent  with  the  knowledge  of  il  by  any  one  of  the  family? 
1  h^vt  ail  the  reafon  in  the  world,  therefore,  to  believe  that 
the  difdoftiie  of  this  fa6t  took  place  very  recently  before  the 
cumiiitncemtnt  of  this  fuit. 

t^el  us  now  fee  ihe  condud  of  Mrs.  Evans  under  all  the 

pain,  and  all  tlie  terror,  which  fuch  a  (ituation  muft  excite. 

No  alarm  is  given  by  herfelf ;  yet  in  the  account  given  by 

her  of  attacks  made  at  other  times,  (he  p\ead%  uu^  ^xosta 

>thit  htr  piercing  crks  brought  people  from  %\\  ^wU  o^  ^^v% 
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houPe.     Mere  anini.il  nature  would  have  made  its  appeal  to 
the  ordinary  feelingN  of  oiher  people :  (he  muji  have  done  it ; 
nobody  could  fubmit  to  be  murdered  in  this  fort  of  way 
in  filence.      Yet  I  hear  nothing  of  any  cry  of  diftrefs ;  it 
does  not  appear  that  a  (ingle  perf6n  was  colleded  by  any 
ezpreflion  of  pain  or  fuffering.    She  is  equally  filent  before 
her  comnig  to  England :  not  a  word  to  the  phyfician  in  at- 
tendance ;  not  a  word  upon  her  coming  home  to  her  own 
family,     (t  is  faid^  that  all  fhis  was  tender  diflimulation  for 
the  character  of  her  hufband.     That  feems  to  me  to  be  very 
^ard  to  be  conceived.     I  have  been  put  in  mind  of  Lady 
Strathmore's  cafe,    where  a  continued  feries  of  ill  uiag^, 
for  years  together,  was  kept  from  the  knowledge  of  every 
body,  but  three  or  four  people  :  but  then  I  mu(l  take  along 
"with  me  this  fa3,    that  the  gentleman  charged  had  taken 
every  precaution  to  preclude  a  poffibility  of  detedion;  for 
he  had  planted  his  own  creatures  about  her :  and  the  very 
firft  opportunity  that  (he  had  of  difclofing  her  real  fituation^MI 
the  bufincfs  blew  up  immediately.    There  was,  I  remember^^^ 
in  this  Court,  the  cafe  of  Mrs.  Prefcoit :  that  was  a  cafe, 
to  be  fure,  of  a  per  ion  who  had  fuffered  as  atrocious  ill- 
treatment  as  one  human   being  can  receive  from  another, 
and  (he  bore  it  with  great,  with  wonderful  re(ignation.     But 
this  was  proved  in  that  cafe,  that  ihe  did  not  keep  it  entirely 
unknown  to  others ;  (he  implored  the  proteSion  of  her  fa- 
ther,  whenever  (he  was  ill-treated ;  (he  communicated  it  to 
medical  perfons ;  not  a  word  of  harfhnefs  in  the  flyle  of  her 
complaint ;  her  complaint  to  the  Court  was  conceived  in 
flrong  language,  but  it  was  in  language  more  expre(rive  of 
forrow  than  of  anger  :  but  ftiil  there  was  no  di(rimulation. 
Now  I  do  not  conceive  that  Mrs.  Evans  would  have  been 
lefs  prompt  to  complain  than  Mrs.  Prcfcott  was.     I  hav^ 
looked  into  the  libel  in  llie  prcfent  cafe,  which  certainly  doe$ 
appear  to  me  to  be  drawn  with  fufficicnt  acrimony  ;  I  have 
looked  into  the  personal  anfwcr.s,  and  I  cannpt  helpfaying^ 
that  thcfe  perfonal  anfwcrs  are  written  with  full  ^  much 
paiTion  as  prudence :  I  do  not  ice  in  ihcfe  anfwers  the  marki 
cf  that  perfcdl  refignation  which  is  fo  much  contended  fwr. 
1  do  not  mean  to  fay,  Mrs.  Evans  appears  in  her  condu£t  ln 
this  fuit,    or  in  any  paper  produced,  to  be  a  perfon  who 
would  afTert  her  rights  improperly ;  but  I  do  fay  this,  that 
(he  appears  to  me  to  be  a  perfon  who  would  not  difTeaiWft. 
her  injuries  in  a  way  beyond  ail  example,  beyond  all pcjiir  . 
piicty  and  all  reafon.  -> 
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THEN,  taking  the  fa£l upon  this  view  of  it,  I  feel  no 
hefftatton  in  faying,  *that  what  I  colled  is  this: — that 
ftlttt  was  fomething  of  a  druggie,  how  arifing  1  don't  know, 
^  bwas  a  ftruggle  of  no  coofequence;  and  that  is  the  im* 
portant  point,  h  it  had  drawn  confequences  after  it,  there 
mtiR  have  been  other. witneffcs;  and  the  witnefs  who  was 
there  would  have  aSed  otherwife.  It  muft  have  been  there- 
fore a  trifle,  and  in  being  coloured  as  a  matter  of  import- 
ance it  has  received  an  undue  colour;  the  bafis  of  the  faS: 
13  cicrrem^ly  flight,  and  all  beyond  it  is  colour— is  exaggera- 
tion— is  paiTion. 

Having  difpofed  of  this  great  leading  fa£t  in  the  voyage, 
1  fhall  diTpaich  in  fewer  words  the  other  fads  which  are 
charged :  in  the  Brd  place,  becaufe  they  are,  Qompared  with 
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this  Fad,  very  (light ;  in  the  next  place,  becaufe  thej  Qtnd 
upon  the  fingle  tcilimony  of  Mrs.  Hartle,  who,  in  my  opi* 
nion,  has  taken  a  very  undue  and  extravagant  impreflion  of 
the  whole  bu4'inrfs. 

There  is  another  charge^  which  ts  (o  Apong  a  jproof  of 
this,  that  I  fhall  notice  it  for  no  other  purpofe  than  to  ex- 
emplify the  firong  bias  U  this  witnefs  to  make  mountains 
of  mole-hills.  I  mean  her  evidence  upon  that  article  which 
charges  the  bufihcfs  of  the  noifes.  It  is  pleaded,  **  That* 
•*  while  Mrs.  Evans  was  in  a.  very  weak  and  fickly  ({ate,.  Mrt 
«  Evans  accuAomed  himfelf,  in  the  mod  unfeeling  and  crve( 
^'  manner^  to  dtftrefs  her  and  inorearc  her  pain,  bj  maEiiigf 
"  a  violent  noife  with  a  hammer  clofe  to  her,**' 

I  had  very  great  doubts  about  admitting  this  article.  F 
admitted  it  upon  an  idea  fuggefted  naturally  enough  by  the 
words,  that  this  gentleman  came,  without  any  reafon  what* 
ever,  with  a  heavy  maflTy  inftrument,  to  make  a>  loud  noife 
quite  clofe  to  the  head  of  a  very  fickly  and  infirm  perfon^ 
Thefe  are  the  ideas  which  that  article,  worded  as  it  is,  cer- 
tainly excited  in  my  mind.  I  do  not  believe  that  it  could  . 
havo  entered  into  the  conception  of  the  nu>fl:  ingenious  per-^ 
fon  in  this  Coiirt,.  to  have  imagined  how  this  would  have 
ended:  to  have  imagined  that  it  (hoald  end  in  this  gende- 
snan's  cracking  almonds  in  an  adjoining  room  with  a  bam* 
iner  (which,,  being  proper  for  fuch  a  purpofe,  could  ba  no 
very  ponderous  inftrument)  and  his  afterwards  comtng  to 
eat  them  in  his  wife's  apartment.  I  do  proteft  it  is  fo  (bK* 
gular  a  conceit,  that  if  I  did  not  fee  a  great  deal  of  un- 
happy  ferioufnefs  in  other  parts  of  this  caufe,  I  might  ra^ 
fher  fufped  that  feme  levity  was  here  intended' againil' the. 
Court/  I  amfure  of  this,.that  if  a  man  wanted  io  buriciqae 
the  ecclefiaftical  courts,  he  could  not  do  it  more  eiFe&ualy^ 
than  by  reprcfeniing  that  fuch  a  Court  had  ferioufly  emtfr" 
tained  a  complaint  againft  a  hufband,  founded  upon  the  hSj^^  - 
of  his  having  munched  almonds  in  the  apartment  of  hit- 
wife. 

Another  ofTcnce  charged  is,,  that  he  obffniaed  theoirciH- 
laticm  of  air.     Now,  certainly  that  rnay  be  cruehy,  becatlfib 
health  may  be  affefied  by  it :  life  may  be  dellroyed  Ijy  it;. 
Here  again  I  look,  in  vain,  for  the  te(linx)ny  of  tha  ptiJ!^. 
fician.     It  is  pleaded  cxprcfsly,  *'  that  her  complainrt  waffc' 
**  much  increafed  by  it."  In  the  libel  it  llands  thu» :  **  Ttalr 
^*  Mr.  Evans,  with  a  wicked  view  todiftrefs  and  increaMM- 
V  fuferings,  refufed  to  fuffer,   and  would  not  AiKl^  tMi  - 
*'  door  to  be  kept  open^  or  even  opened  at  all^  excetic  !rfH||h^^' 
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^  he  went  in  or  out/*  Now,  any  b^dy  wodd  fuppofe  that 
ilia  door  was  kept  obftinateiy  ftnit  dtning  the  whole  voyage^ 
Ecept  wh^  be  went  in  and  out ;  and  that  this  poor  lady  was 
lat  up  in  an  apartment  froifi  which  the  common  element 
ras  excluded.  Now,  how  does  it  turn  out  ?  Mrs.  Hartley 
erfelf  an  invalid^  chufes  to  rcfide  almoft  conftamly  in  tht^' 
;>artment ;  her  account  is,  **  that  he  often  (hut  to  tb« 
door ;  fometimes  the  cuddy-door^'  (which  I  take  to  be 
le  external  door,  in  confequence  of  which  he  would  faffcf 
ic  inconvenience  in  common  with  themielves) ;  **  that  at 
otfaer  times  he  would  (hut  the  inner  door,  betvi^een  his' 
apartment  and  theirs;  and  this/'  (he  fays,  *^  he  did  with* 
out  apparent  cauPe,*^  that  is,  without  a  caufe  apparent  to 
ST.  Now,  am  I  therefore  tt>  prefume,  that  becaufe  therer 
AS  00  caufe  apparent  to  her,  that  there,  therefore,  was  no 
ral  caufe  ?  Am  I  to  call  upon  a  gentleman,  at  the  di(lanc9 
'  cwaor  three  years,  to  (hew  a  reafon  why"  he  (hut  a  doo)- ; 
erdy  becaufe  another  peifon  chufes  to  think  (itiscon* 
Bure  and  inference  merely)  that  he  did  this  for  the  pur- 
4k  of  plaguing  l/ia  wife  ?  Were  there  no  calls  of  private 
nveiMence  i  Ware  there  no  calls  of  private  decency,  buc 
[ra.  Hartle  was-  to  be  previoufly  informed  of  them  ?  Were 
ere-  to-  be  no  monients  of  privacy  from  his  owti  Wife^ 
uch  Biore  were  there  to  be  none  from  the  wife  of  another 
fitkman?  It  is-  faid,  that  in  the  fa&  particularly  alluded  to, 
^  was  reading  at  the  time— Why,  is  a  man  to  be  bound- 
•wn  fa  ftri£lly  to  time,  that  Jiemuft  put  on  his  clean  (hirt 
the  very  moment  of  his  (hutting  the  door?  That  he  is 
»r  to-  be  permitted  to  take  up  a  book,  even  for  a  few  mi-» 
tes?  It  is  faid,  by  way  of  aggravation  of  the  cruelty, 
at  ^*  he  himfelf  did  and  could  walk  out  upon  the  deck.'* 
^bjl. could  not^ the  ladies  do  the  fame?  If  he  did  (hut  the 
or,  they  could  have  opened  it  with  as  flight  an  effort  aa 
!:Jiyt  it.  Is  it  pretended  that  he  locked  thcf  door?  It  has 
je  l^n  contended  that  he  did ;  but  if  he  had  locked  it, 
^had  nm  another  retreat,  for,  as  1  underfland  the  evi- 
accf  their  cabin  hiid  a  door  opening  to  a  gallery,  com- 
onicating  v^uh  the  open  air.  But,  fuppo(ing  feme  in- 
nvenience  was  aSually  produced,  yet,  in  order  to  make 
cruelty,  I  mufl  affeS  him  with  a  knowledge  that  it  would 
ivf  liui  e0ei5t,  and  in  a  painful  degree:  for,  unlefs  they 
€Kt  I  hat  be  was  perfedly  fcnfible  of  that,  namely,  what 
e  numbi^r  of  necefTary  inlets  fbr  air  was :  there  is  nothing 
Le  cruelly  in  thJ!  cafe.  How  is  he  to  know,  more  than 
r,  Cirrry,  who  isconviScd  of  agrofs  midake  refpefting 
m  fubjed  ?   >fe  defcribes  the  number  of  deform  %i^&  ^\tv- 
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dows,  and,  amongft  rhe  reft,  the  door  which  led  into  the 
apartment  of  Captain  White  and  the  ofRcers ;  amt'then  goca 
on  to  fay,  **  that  if  any  one  of  thefe  doors  or  wirtdbw&Uad- 
**  ing  Bito  this  (Mrs.  Evans*s)  apartment  were  (hut,  the 
•*  circulation  of  the  air  would  be  obftrofted  in  a  very  high 
*f  <kgree."  Now,  the  fad  proved  to  me  by  Mrs.  Hartle  in 
this  cafe  is,  ^*  that  the  door  which  led  into  the  apartment 
**  of  Captain  White,  was  kept  fliot  during  the  whole  of  the 
•*  voyage,  except  only  three  days ;  and  that  it  was  fo  kept 
•f  Ihut  at  the  particular  requeft,  and  for  the  particular  con- 
•f  ventence,  oi  Mrs.  Evans."  Wh«t  reafon  have  I  to  fay^ 
then,  that  Mr.  Evans  knew  the  confequences  ef  opening 
or  (butting  one  inlet  of  air,  when  I  find  a  medicat  perfon, 
perfeSly  well  acquainted  with  the  apartment,  lying  under 
fo  total  an  ignorance  with  refpeA  to  the  very  fame  parti- 
cular I 

.  The  article  of  foul  clothes  was  another  article  which 
was  admitted  merely  upon  the  ground  of  its  being' a(ro€iated' 
with  other  articles  of  more  weight:  becaufe,  where  there 
are  articles  of  great  ftrength  in  their  own  nature,  the  Court 
isaiways  lefs  delicate  about  admitting  flighter  articles,  which 
it  would  not  have  admitted  fmgly  and  (landing  by  themfelves. 
To  be  fure,  it  might  be  a  cruelty,  if,  as  defcribcd  in  the 
libel,  he  brought  large  colleQions  of  loathfome  clothes,  in  a 
▼cry  hot  climate,  into  the  apartment  of  a  perfon  extremely 
(kk,  without  any  ncccflTvty  for  it,  or  without  any  fignal  con- 
venience. Either  this  ncccfTity,  or  fonje  fignal  convenience^ 
would  juftffy  it ;  and  it  mud  be  (hewn  that  there  was  nei- 
ther ;  for  certainly  I  (hall  not  prefumc  it  fo,  in  order  to  make 
it.out  to  be  cruelty.  Now,  what  is  proved  in  this  cafe? 
Thefe  foul  clothes  hung  at  firft  in  the  quarter-gallery.  Upon 
a-fufpicion  entertained  by  Mr.  Evans  (whether  right  or 
wrong  is  utterly  immaterial)  that  thefe  clothes  were  pilfered 
by  Mrs.  Hartleys  black  fervant,  they  were  removed  into  his 
own  room,  where  they  generally  remained  ;  fometimes,  as 
Mrs.  Hartle  fays,  *•  for  near  a  month."  He  therefore  had 
the  general  inconvenieiice  ot  them ;  and  it  certainly  is  to  nne 
a  pretty  ftrong  prefumption,  that  he  did  not  conceive  thefe 
bags  to  be  bags  of  poifon,  when  he  ihade  his. own  room 
their  ordinary  ftation. — Mrs.  Hartle  fays,  •*  tiiat  they  were 
•*  from  thence  occafionally  brought  into  Mrs.  Evan8*3  roocn,** 
which  being  a  larger  room,  ilicy  undoubtedly  could  not'te 
more  o(ren(ive  than  they  had  been  in  his  fmaller  room.  Sliie 
fays,  **  (he  has  feen  him  bring  them  in,  and  his  man  OliiW 
'*  alTift  in  forting  them.''  In  order  to  be  forted  thej  imril 
be  (preadj  and  accordingly  they  were  fpread.    Now^  whal 

hio* 
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Kndered  the  ladies  from  retiring  during  this  operation  ?  And 
it  has»  befides,  been  juftly  obferved  by  the  counfelt  that  in 
luch  fituatioDS  as  thefe  a  great  deal  oT  accommodation  muft 
be  pradifed.  Every  body  who  has  been  in  fuch  fituations 
knows,. -that  he,  mnft  fubmit  to  a  great  deal  that  is  very 
ioathfome;  and  he  muft  perform  a  great  deal  that  Is  very 
Tervile.  But,  however,  (he  fays,  •*  ihey  were  removed  be*- 
'*  fore  dinner:"  and  fuppofing  that  the  fmell  did  not  entirely 
remove  with  them,  who  had  the  moft  of  it  ?  Undoubtedly 
this  gentleman  had  not  been  upon  a  bed  of  fofes  all  the 
time,  according  to  their  own  account  of  the  matter.  But, 
all  this  .**  could  not  be  for  convenience,"  (he  fays.  Why  } 
'<  Becaufe  he  ufed  to  fpread  them,  under  a  pretence  of  fort* 
*•  ing  them.**  Why,  has  not  (he  herfelf  proved  in  her 
depofition  that  **  he  adually  did  fort  them,  and  that  (he 
**  bad  (een  both  him  and  his  naan  Oliver  employed  in  that 
*'  operation.^- 

Another  cruelty  is  that  refpe£ttiig  the  denial  of  breakfafl, 
%hich  is  charged  in  the  feventh  article  of  the  libel ;  and  it  is 
charged  thus:  **  That  (he  ufed  to  give  orders  to  one  of 
**  Mr.  Evans's  fervants  to  boil  her  tea-kettle,  that  (he 
!*  might  get  her  breakfaft  early,  as  neceffary  for  her  healthy 
^*  not  only  on  account  of  a  blifter  on  her  fide,  and  a  bum- 
<*  ing  thirft  that  t^ben  afflided  her,  but  alfo  by  reafon  of  her 
"  being  then  pregnant ;  at  which  times  Mr.  Evans  pofitively 
f'  refufed  to  fuffer^  and  would  not  fufFer,  his  faid  fervant  to 
^  boil  her  tea-kettle,  and  thereby  deprived  her  of  the  means 
"  of  fatisfying  thecravings  of  nature,  and  obliged 'her  to  re- 
<*  fort  to  drugs  for  relief.** 

Now. the  proof  of  this  lad  confequence,,of  her  reforting 
|o  drjugs  for  relief,  is  this,  that  **  one  morning  Mrs.  Hartle 
^  iaw  her  taSce  fome  pills ;  but  that  thofe  pills  were  fpecifics 
Igainil  the  waoi  of  a  breakfaft,  or  had  any  connexion  with 
tbc  want  of  a  breakfaft>  -there  is  nor  the  leaft  fuggedion.  In 
ihis  cafe,  the  men  fervants  to  be  fore  would  have  been  the 
rattsfA^ory  witncfles;  becaufe  they  could  have  fpoken  to 
:he  orders  that  were  delivered  on  hoth  fides ;  to  the  orders 
pven  by  Mrs.  Evaas^  and  to  the  orders  given  by  Mr; 
Evitns,  But  fill  that  I  can  find  upon  this  article  is,  that 
Mrs.  H^nlc  pofttively  fwears,  **  fhe  knows  of  no  general  or- 
ft^dbrs  gwcn  to  the  fervants  not  to  boil  the  kettle."  I  find 
Bifo  from  her,  ihat  •*  Mrs.  Evans  did  fend,  upon  fevcral  oc- 
^'  Cifions  about  eight  o'clock,  to  her  for  tea."  I  find,  ,o» 
the  conEr^ry,  frgnfj  Mr.  Humphry,  "  that  he  generally  faw, 
IJ  every  morning  at.  eight  o'clock,  the  fervant  goiti^  viy\tfc 
l^^tbe  tea-kettle :"  ai^d  therefore  it  is  no  ui^re^ton^VA^  ^^ 
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iumption  (artlj,   thit  an  omiflicn  of  tny  one  morniog  oF 
M  pundual  attendance  at  that  hour,  might  be  the  effeSt  &t 
tome  accident,  or  of  fome  particular  inconvenience. 

It  is  true  indeed,  as  I  find  from  Mrs.  Hartle,  •*  that  (he 
•*  one  rooming  heard  Mrs*  Evans  defire  Mr.  Evans,  whilft 
^*  drefling,  to  let  one  of  his  men  fervants  come  to  get  the 
'*  breakfaft,  and  he  replied  he  fhould  not  come/'  but  I  do 
not  find  from  Mrs.  Hartle,  thit  this  application  was  made 
trader  a  reprefentation  of  fome  particular  urgency  or  diftrefs. 
It  amounts  to  no  more  than  this ;  that  the  fervants  were  at 
that  time  engaged  about  his  perfon ;  that  flie  defired  oiw 
of  them  might  come  immediately,  and  he  refuied.  Thia 
might  be  uncivil,  or  it  might  not:  that  depends  upon  the 
manner  of  the  rcfufat ;  upon  the  delay  imerpofed;  and  upon 
the  occafion  that  was  at  this  time  occupying  the  attention 
of  the  fervants.  But  I  (hall  not  hold  this  to  be  decided 
cruelty,  till  I  am  firft  fatisfied  of  this  pofition — that  if  a 
hufband  is  employing  his  fervants  about  his  own  perfon,  he 
is,  upon  the  very  f\r(k  fummons,  to  detach  them  on  the 
commands  of  his  wife;  and  that  if  he  declines  this,  the 
^cry  inftant  that  it  is  required,  it  is  not  only  an  incivility, 
but  that  grofs  inhumanity  for  which  the  law  will  gram  re* 
lief. 

There  is  one  charge  of  a  graver  complexion,  and  that 
(lands  in  the  tenth  aiticle: — "  That  one  evening,  whilft  the 
•*  fliip  was  in  her  palTiige,  and  whilft  Mrs.  Evans  continued 
^*  in  a  very  weak  and  fickly  ftate  of  body,  pregnant,  and 
**  fcarce  able  to  move,  and  being  defirous  to  go  to  bed,  (he 
'*  called  to  Mr.  Evans,  who  was  in  an  adjoining  cabin  with 
**  two  of  his  men-fervants,  defiring  he  would  fend  one  of 
**  them  to  unlafli  her  cot,  that  (he  might  go  to  bed;  but 
**  that  he  pofitively  forbade  his  faid  men  from  following  her 
^  diredions,  and  (he  thereupon  called  a  little  black  girl  to 
*•  aflift  her ;  upon  which  Mr.  Kvans  ran  into  Mrs.  Evans's 
^*  cabin,  and  in  great  rage  and  anger  pufhed  the  faid  little 
•'*  girl  away,  and,  with  great  fury  and  force,  gave  Mfs. 
•*  Evans  fo  violent  a  blow  or  pufh  as  drove  her  to  the  far^ 
'*  ther  or  other  end  of  the  faid  cabin,  and  laid  her  proftrate 
•*  on  the  floor,  where  (he  remained  a  confiderable  time 
"  without  being  able  to  rife,  and  thereby  greatly  hurt  nirf 
**  bruifed  her,  and  put  her  in  great  peril  of  her  life:  and  that 
**  Mr.  Evans,  without  regarding  the  helplefs  (ituatioil  td 
^  which  he  had  reduced  her,  with  the  greateft  indiflercBce 
^  retired  to  his  own  cot  in  the  next  cabin,  and  from  thence 
^  uttered  the  moil  (hocking  and  abufive  oaths  and  impreoi- 
^  tioBsstgaioA  his  faid  wife." 


»w  there  are  three  witncifles  who  are  vouched  in  this 
article,  who  certainly  could  have  proved  a  very  cbn- 
bie  part  of  it;  they  are,  the  two  men-fervaots,  and 
lack  girl.  It  ftands  however  a  naked  chargCt  without 
nee,  or  even  an  attempt  at  evidence; — a  diarge  in  it- 
Imoft  of  dired  murder,  and  fubje£t  to  all  the  obierva* 
which  I  have  made,  upon  the  impoflibility  of  fuch  a 
IS  this  efcaping  notice;  and  yet  not  a  fingle  witnefs  is 
iced  to  it1  Surely  it  is  not  a  fulBcient  apology  in  fuch 
t  to  fay,  that  it  is  a  misfortune  that  it  could  not  be 
d ;  becaufe  it  is  a  misfortune  which  muft  have  been 
3iy  know/i,  I  appFehend,  to  the  party,  at  the  time 
(he  ifxferted  this  article.  And  I  muft  fay,  that  to 
sn  the  records  of  the  Court  with  an  accufation  of  fo 
grave  a  nature,  without  calling  one  witnefs  to  fupporc 
taking  fomething  of  a  liberty  wirh  the  Court/  and  is 
5  a  pretty  grofs  one  indeed  with  the  perfon  who  is  the 
i-of  fuch  an  accufation. 

ion  the  whole  hiflory  of  the  voyage,  and  the  fads  con- 
Lin  it,  I  find  myfelf  compelled  to  iay,  that  I  have  no 
lice  which  fatisfies  me,  that  Mr.  Evans  has  aded  in 
oyage  in  a  manner  inconfiftent  with  the  duties,  and 
ights,  of  a  huAiand.  If  he  ha2)  fo  done,  it  is  impof- 
►ut  that  there  muft  have  been  amplcevidence  j  oil  the 
try,  a  great  part  <if  the  evidence  is  abfolutely  irrccon- 
le  with  the  notion  of  fuch  ipifcondufl  having  been 
fed.  The  evidence  that  does  fupport  it  <omes  from 
outfa  of  a'perf()n,  who  is  in  avgreat  degree  difabledby 
ejudices. — But  let  me  not  "be  iinderftood  to  infinuat^, 
bis  witnefs  comes  forward  to  deliver  a  falfe  teftimony. 
prmly  perfuaded  that  ftie  believes  .every  word  ihe  fays ; 
e  trufts  to  her  refentments,  rather  than  to  her  recoi- 
ls; fhe  brings  with  her  fin  cere  intentions,  but  (he 
BOt  bring  a  difp^iffionate  miiid ;  (he  does  not  bring 
ration,  and  that  fobriety  of  mind,  which  belong  to  a 
s^  depoftng  in  a  Court  of  Juftice,  upon  matters  by 
dsecbarader  of  another  individual  may  he  fo  deeply 

B  iroya^^  .end^  in  the  nnddle  of  September,  (he  be« 
leflji  I  think,  as  was  obferved  by  Dr.  Laurence,  not 
three  months  pregnant ;  and  abbut  iirJ  v/ecks  of  this 
had  bjcsen  fpent  upon  the  voyage  from  the  Weftem 
)  ifte  chops  of  the  Channel ;  fo  that  the  pregnancy  is 
^  yinoired,  I  think,  to  have  been  in  fuch  a  ftate  of 
appieiicyi  darii^  fonieof  the  faQsfpokento,  that  it 
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cannot  be  underftood  to  niake  any  niaterial  ingredient  in  th^ 
cruelty, 

Upop  their  arrival  they  were  received,  as  far  as  appears^ 
with  affedion,  and.  with  politenefs,  by  their  friend?  on 
both  fides.  Kqthing  tranrp'ires  of  all  thefe  bornble  bufir 
neffes,  wliich  happened  on  board  this  (hip.  Mr«  Evans  is 
proved  by  Mr.  Thackeray  to  have  then  poHefled  his  gQO^ 
opinion,  and  that  of  other  perfons  of  hi^i  fanwly. 

Now,  what  is  IVfr.  Evans's  behaviour  upon  his  arrival  i 
In  threJB  or  four  days  he  invites  Mrs.  Harilc,  a  perfon  not 
yery  acceptable  to  himfelf,  but  the  firiend  of  his  wife;  he 
Jikewifc  defires  Mr.  Paumler  to  give  her  all  neceffary  atten- 
tion, to  give  her  every  poilible  attention  during  her  tll« 
nefs.  He  foon  after  goes  over  to  France  with  her,  where 
he  engages  in  his  fervice  a  Mademoifelle  Bobillier,  a  young 
Frenchwoman,  at  the  exprefs  requeft  of  his  wife  :  they  re- 
turn, and  they  fettle  in  Bond-Street.  Mr.  Thackeray,  to 
whoni  I  very  much  adhere  during  the  whole  of  this  bufi- 
Dcfs,  fays,  '*  That  Mr.  Evans's  general  conduft  and  bc- 
^*  haviour  to  Mrs.  Evans  was  very  attentive ;  and  that  he 
^*  faw  nothing  improper  therein,  till  near  the  time  of  her 
**  lying-in:"  he  admits  too  that  Mr.  Evans  fupplied  her  li- 
berally with  mpney  till  almoil  the  tinrie  of  the  unhappy  fe- 
paration. 

The  evidence  of  this  Bobillier  is,  *'  that  (he  herfelf  never 
**  was  a  wimtfs  to  any  quarrel  between  them  ;'*  but "  that,^ 
fhc  fays,  "  was  meie  craft  on  his  part ;  for  (he  infers,  from 
lears  which  (he  has  found  Mrs.  Evans  in  (and  the  counfel 
have  laid  much  ftrefs  upon  thefe  tears)  that  there  muft  have 
been  fecret  ill  treatment.  I  own,  that  tears,  in  the  cafe  of 
a  very  nervous  perfon,  do  not  fcem  to  me  to  Uy  the 
foundation  of  any  very  concluflve  evidence  one  way  or  ihci 
other. 

In  January,  going  to  a  ball  at  Mr.  Haftings's,  (he  bad^ 
fomewhere  or  other  (I  think  it  is  not  clearly  proved  wherey 
the  accident  of  a  fall.  It  is  fpoken  to  by  a  great  number  of 
vritnefles  on  both  fides.  This  fail  was  not  the  occafion  of 
inuch  immediate  injury,  a^  far  as  appears :  this  appears  ho«^- 
ever  from  many  of  the  witneffes,  that  upon  that occafioD  Mr. 
Evans  aSed  with  ^  ve^  laudable  tendemefs.  He  carried  lier 
up  flairs  in  his  arms.  lie  applied  to  Mr.  Pauniief  "to  ire* 
commend  a  doctor,  having  his  apprehenfions  of  the  coif* 
Sequences  which  it  might  occafion:  Dr.  Denman  tp^.tlm.- 
perfon  wfiocame.  And  it  appear^  that  (he  adualiy  did  mif- 
carry  within  three  or  four  days  after  this  fall.    To  be  fuiiL 
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the  trgomeot  of  ppji  koc^  ergo  propter  hoc^  that  becaufe  the 
miicaniage  ioimediately  followed,  therefore  it  wasoccafioned 
'1>7  that  which  it  followed,  i^  not  a  very  conclufite  one ;  for 
it  is  no  very  eafy  matter  to  trace  a  misfortune  of  this  fort  to 
a  precife  caufe,  and  with  fuch  exadnefs  as  to  fay  that,  either 
in  the  whole  or  in  part,  it  was  owing  to  the  fall,  and  to 
Slothing  *elfe. — But,  however,  (his  at  leaA  is  ckar,  that  to 
lier  nurfe,  Mrs.  Tate,  a  confidential  perfon,  mod  certainly, 
Mrs.  Evans  did  herfelf  afcribe  her  mifcarriage  to  that  ac- 
cident. It  certainly  is  not  improbable,  though  no  imme- 
fdiate  injury  had  happened ;  becaufe,  as  it  is  generally  un- 
<derftood,  fright,  alarm,  and  agitation  of  fpirits,  frequently 
<do  precipitate  fuch  matters ;  and  what  makes  it  more  pro* 
bable  in  this  inftance  is,  that  it  is  in  proof  that  this  lady 
was  in  the  habit  of  mifcarrying,  for  it  is  proved  (he  had  had 
two  mifcarriages  before  her  return  to  Europe, 

Yet,  in  her  libel,  Mrs.  Evans  herfelf  has  afcribed  the 
mifcarriage  to  a  very  different  caufe ,  for  it  is  pleaded,  that 
••  it  was  occafioned  wholly  by  the  pain^  anxiety,  and  terror 
''  that  (he  was  continually  in,  from  the  cruel  treatnoent  of 
^*  Mr.  Evans."  I  have  above  ftated,  what  Mr.  Evans's  w- 
fible  conduA  was  from  Mrs.  Evan&^s  own  witnefTes  J  frotti 
her  own  family  ;  from  perfons  of  honour  and  of  caution, 
and  who  certainly  wouU  not  have  difTembled  it,  had- it  been 
otherwife.— What  was  not  vifiblc  mutl  be  merely  conjec- 
tural ;  and,  in  my  apprehenflon,  very  perverfelyfo,  if  it  is 
to  be  reprefented  as  oppofitc  to  that  which  was  vifible.  To 
what  this  mifcarriage  v^as  imputable  I  do  not  pretend  to 
(ay ;  but  I  do  fay,  that  it  was  not  owing  to  the  cruel  con* 
.dud  of  Mr.  Evans :  becaufe,  if  it  had,  it  is  moft  perfeftly 
clear,  that  iuch  condud  mud  have  been  proved.  Now,  to 
whom  is  it  known  that  Mr.  Evans  was  the  author  of  that 
mifcarriage?  Why,  to  one  witnefs  only.  To  Mademoifelle 
Bobillier,  a  young  woman  of  the  age  of  twenty- five,  who 
jk)e6  rake  upon  herfelf  pofitively  to  fwcar— that  **  this  prc- 
•f*  mature  delivery*'  (I  ufe  her  own  words)  **  was  entirely  oc- 
f*  €a(ioned  by  the  unkind  behaviour  of  Mr.  Evans  to  his 
,  f«  wife,  and  for  want  of  proper  attention  to  her  during  her 
f*  pregnancy. 

Af  this  witnefs  makes  a  pretty  confpicuous  figure  in  this 
eiiite«  it  is  ncceflary  to  confider  a  little  who  (he  is.  Her 
Jicptjfiticn,  upon  the  face  of  it,  is  highly  coloured  am)  in- 
flamed ;  very  defcriptive ;  full  of  image  and  epithet ;  fome- 
thing  in  the  ftyle  really  of  a  French  novel,  of  the  trafh  of 
i  circuUiing  Kbrary.  At  the  time  of  her  giving  in  V\^\  <^^- 
pofiiigo,   it  b  aJfo  io  prooi  that  (he  had  )^  a  ^te\v>j  a.cVv- 
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monious  fiiit  with  Mr.  Evans.  She  is  a  young  woiiiaii» 
who  having  been  firft  known  to  Mrs.  Evans  upon  her  for«- 
iner  ezcurfion  into  France^  was  on  this  fecohd  excuriion, 
taken  into  the  family  as  a  i^vemefs  ;  and  was  brought  to 
England  in  November;  (he  therefore  was  in  the  fervice  only 
two  months  of  the  pregnancyt  tnd  ihe  mod  pofitively  d^ 
dares,  his  viiible  behaviour  to  Mrs.  Evans  was  perfedly  pro- 
per during  the  whole  of  the  time. 

She  appears  to  have  been  on  terms  of  great  intimicy  MXid 
<:on6dence  with  Mrs.  Evans.  I  need  not  obferve  upon  the 
abufe  Aat  is  too  f\ tqoentiy  made  of  that  fort  of  iituatios.  — 
female  friendibips  are  often  hazardous,  in  the  cafe  of  mar- 
ried women,  but,  of  all  friendlhips,  humble  friendfliips  are 
the  moft  dangerous.  The  bumble  friend  has  an  obvioua 
intereft  in  fallingin  with  the  prefent  humour;  in  creating 
and  in  inflaming  differences  between  the  hufband  and  the 
wife ;  in  acqipirtng  importance  to  herfelf  by  being  a  fort 
of  third  efiate  in  the  family.  {  own  I  cannot  but  think 
that  it  has  been  a  very  great  misfortune  to  this  family, 
that  this  perfon  ever  became  a  member  of  it :  for  in  this  I 
4Lm  clear,  that  tf  (he  aggravated  matters,  in  her  reports 
to  Mrs.  EvanSf  only  half  of  what  ihe  has  done  in  her  re-» 
port^  to  me,  (he  has  employed  an  a£livity  that  has  been 
moft  fiataily  fucceft>ful  in  troubling  the  repofc  of  this  far 
mily. 

To  be  fure  it  is  a  monftrous  proof  of  an  intention  to 
exaggerate  beyond  all  decency  of  appearance,  that  this  wit- 
nefs,  who  had  been  little  more  than  two  niOnths  in  the  fa- 
mily, takes  upon  herfelf  pofitively  to  fay,  **  That  this  mif- 
**  carriage  was  owing  to  her  being  kept,  during  the  whole 
.**  period  of  her  pregnancy,  in  a  ftate  of  perfecution/' 
Taking  this  aflertion  in  the  moft  qualified  way,  it  is  a  very 
unwarrantable  afTertion,  undoubtedly,  for  tire  witnefs  10 
throw  out. '  What  poflible  confidence  can  \  then  have,  that 
any  thing  (h^  fays  is  true,  when  I  find  her  fwearihg  at  ran- 
dom to  what  it  is  impoiTible  ihe  could  know,  whether  it  be 
true  or  not?  The  fuGt  is,  (he  is  not  fupporred  by  any  one 
witnefs  in  the  cafe ;  there  is  not  aiu)ther  witnefs  cxaimried, 
on  the  part  of  Mrs.  Evans,  who  refers  the  mifcarriage  lb 
the  fame  caufe.  Mrs.  1  hackcray  makes  no  reference  of  it 
to  that  caufe;  Mrs.  Evans  herfeii  makes  no  reference  of  it 
to  that  caufe ;  (he  refers  it  in  her  converfation  with  Mfl. 
Tate,  to  another  caufe  entirely :  to  Dr.  Dennun,  and  lo 
Mr.  Paumier,  (he  does  not  pretend  to  iniinuate  that  it  ia 
the  effeS  of  any  fuch  ill-treatment.  And  as  to  hit  w^nt  cS 
sutention  to  her,  which  i^  ftatcd  by  this  witnefs,  it  u  naft 
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fofkiretjr  oontnufiA^d  bj  the  pcHSoB  who  inuftknov  it 
ieft ;  that  is,  by  the  vci^  apothecary  who  ftttendtd  her, 
t«d  .who  ipeaks,  in  the  ftrongeft  and  moft  unreferved 
tenns^  to  the  cafe  and  attenttoa  (hewn  to  her  by  Mr. 
fevans. 

The  libel  pleads,  in  the  eleventh  article,  to  tbie  effed:— 

^  That  after  th6  arrival  of  Mr.  Evans  and  his  wife  in 

^'  Englafid,  and  whilft  they  reiided  in  Bond-Street,  Ihe  was 

^*  delivered  of  a  feveo  months'  child ;  which  premature  birth 

ft  was  wholly  occafioned  by  the  pain,  anxiety,  and  terror 

^  <he  was  continually  in,  from  the  cruel  treatment  of  Mr. 

^'  Evans;  and  that  whilft  (he  was  in  labour  he  barfaaronfly 

^  reiaied  to  call  any  afliftance  to  her ;  and  when,  at  bft,  af- 

^  ijftance  was  had,  he  obliged  her  attendants  to  leave  her, 

*'  when  he  bolted  the  door  upon  her,  and  detained  her  from 

^  them  for  more  than  an  hour,  notwithftanding  the  pains   ~ 

^  of  labour  were  then  feverely  upon  her,  and  her  life  was 

^f  in  imminent  danger,  for  want  of  afliftance :  and  that  after 

^'  her  delivery,  ihe  was  for  fix  weeks,  or  thereabouts,  con^ 

^^  fined  to  her  rootOi  in  a  very  low,  weak,  and  iaoguiflinig 

*^  condition,  and  her  life  wasdefpairedof;  notwithftanding 

^  ivhich,  Mr.  Evans  greatly  difturbed,  hara(Ii9d,  and  tor^* 

^^  merited  her,   by  frequently  making  great  noifes,  and  by  n 

^'  knocking  and  t bumping  in  her  bed-chamber,  and  thereby 

.    ^  preventing  her  from  taking  any  reft  \  and  alfo  by  fuflFering 

^f  and  allowing  his  men-iervants  to  make  great  uproars  and 

^  difturbanctrs,  when  intoxicated,  over  her  head ;  all  which 

f*  endangeredsher  life,*^* 

'    Now  here  we  are  agreed ;  tbe  council  on  both  (Ides  con- 
cur In  the  atrocity  of  thiscondud;  becaufe,  if  it  be  true, 
tbit  he  treats  his  wife  in  this  brutal  manner,  in  an  hour 
^hen  every  'anitnal  arid  every  moral  fieeling  called  for  his 
Sendemefs,  he  is  one  of  the  moft  difgraceful  exceptions  to 
Iniman  nature  that  one  has  ever  heard  of ;  a  more  enormous 
"  Mduft'  cannorbe  figured  by  the  imagination;  thus  to  at- 
tempt the  life  of  his  wife,'  and  the  life  of  his  own  infant,  is 
s  CTuehy  that  dut-herods*  Herod.     It  is  impoflfible  that  the 
^         friends  of  any  wom^n  (hould  fuQFer  him  to  live  one  minut^ 
•ftcrwards  with  her,  if  they  were  not  deftitute  of  conunon 
irnfc,  as  well  as  common  humanity. 
' '    Bobillieris  the  principal  wttnefs  upon  this  article.     I  had 
trfoMft  faid  the  only  witnefs;    and  I  am  fatisfied  that  the 
'  tocount  which  (he  gives  is  utterly  difcrediied,  even  by  her- 
U^  as  well  as  by  the  other  witnelTes  who  are  vouched  for 
«'        fldl  article. 
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The  acooont  thtt  (he  gives  is  this ; — That  <'  io  the  motitfi 
•*  of  January,  1788,  flic  was  delivered  of  a  feven  months^ 
**  child  which  premature  birth  was  entirely  occafioned  by 
^  thb  unkind  behaviour  of  Mr.  Evans  towards  hif  wife^ 
*^  and  for  want  of  proper  attention  being  paid  to  her  by  him 
**  dunng  her  pregnancy ;  •  (he  having  been  conftantly  kept, 
**  during  the  whole  period  of  her  pregnancy,  in  a  ftate  of 
^*  agitation  of  mind,  by  the  tear/mg  contradidory  behaviour 
^'  of  her  faid  hufband,  who  never  fuffered  her  to  have  a 
''  minute^s  peace,  and  who  always  tookoccafion  to  quarrel 
**  with  her  from  the  mod  trifling  occunences.  That, 
**  about  two  o'clock  in  the  morning  of  the  day  on  which 
^^  Mrs.  Evans  was  fo-brought  to  bed,  Mr.  Evans  came  into 
^  the  defxnient's  bedchamber,  and,  having  awoke  her,  he 
**  told  her  that  Mrs.  Evans  wifhed  to  fpeak  with  her." 
(This  is  the  proof  that  tjhtis  gentleman  barbaroufly  refufed 
to  call  a(&ftance^  when  he  was  the  very  firft  perfon  that  got 
up  and  went  into  the  apar;tment  of  this  confidante,  and  for 
this  exprefs  purpofe.)  •*  She  went  into  her  apartment/' 
ihe  fays,  *'  and  then  gave  her  fuch  linen  as  was  neceflary 
•*  for  her  lituation.^  What  (he  means  by  that.exprefllon  is 
not  very  clearly  U>  be  underftood,  becavfe  it  is  n^oft  clear 
from^  what  foUows,  that  (he  had  not  any  idea  that  at  that 
time  Mrs.  Evans  was  going  to  mifcarrv ;  for  (he  goes  on 
to  fay,  that  *f  neither  the  deponent,  nor  Mrs.  Evans,  as 
**  (he  verily  believes,  had  then  any  idea  that  (he  was  going 
**  to  mifcarry.;  the  pain$  ihe  fuffered,  and  the  fymptoms  at- 
•*  tending  them,  being  entirely  diffetent  to  what  the  depo^ 
^*  nent  under(K>od  had  been  the  cafe  00  her  firft  lying-in : 
*•  that  Mrs.  Evans  then  informed  the  deponent  of  her  hav- 
^*  ing  made  Mr.  Evans  acquaimed  uith  vvh^t  (he  felt,  and 
•*  the  deponent  verily  believes  that  he  well  Knfew  that  hi^ 
**  faid  wife  was  then  in  the  pains  of  labour,  and  going  to 
**  mifcarry."— That  is  to  fay,  ihefe  two  women,  this  wo- 
man of  the  age  of  twenty  five ;  the  other  lady  ,who  b%d 
had  children,  and  who  bad  twice  mifcarrieJ  before,  h^v^ 
no  fufpicion  of  what  is  going  to  happen ;  but,  for  thfe  pqr« 
pofe  of  making  out  an  ad  of  cruehy,  he  is  tp  be  uSe^led 
with  the  knowledge  of  this  circumftance,  with  the  know|9i%0 
of  a  fad,  of  which  thefe  two  women,  as  (he  declare^,  Wff^ 
themfelves  utterly  in  ignorance. 

She  goes  on  to  fay,  that  **  he  defired  the  deponent  to  tt^ 
*^  turn  to  her  apartment,  and  faid  that  he  would  giyc  Ym 
^*  notice  if  fiie  became  worfe ;  that  Mrs.  Evans  thep  tol4 
*^  the  deponent,   that  (he  wiihed  her  today  by  herj  jbufi 
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^^  '^r.  Erans  having  exprefled  hts  intention  to  abide  by  her 
'^  himfelf,  Mrs.  Evans  did  riot  dare  to  Infift  on  the  depo- 
•^  nent's  continuance  with  her,  for  tear  of  the  refemment  of 
♦•  Mr.  Evans/* 

That  her  continoance  wa5  prefTed  is  not  at  aH  dated, 
.  Mrs.  Evans  defired  (he  might  day;  her  hufl}and\faid  he 
would  ftay,  in  order  to  give  notice  if  the  intervention  of  any 
other  perfon  \vas  neceffary.  This  defire,  from  what  ap- 
pears, was  immediately  given  up,  and  this  woman  accord- 
ingly returned  to  her  own  bed-chamber.  **  About  feven 
*•  oVIock  on  the  following  morning,**  fhe  fays,  "  (he  went 
••  into  the  bed-chamber  of  Mrs.  Thackeray,  the  fiftei'  of 
**  Mrs.  Evans  (who  was  then  on  a  vifit  to  her)  whom  (he 
"  acquainted  with  what  had  happened  in  the  coirrfe  of  the 
f  night.*^  I  think  (he  would  have  a3ed  at  leaft  with  aa 
much  prudence,  if  (he  had  done  this  at  the  very  moment 
when  (he  had  been  fuitimoned  by  Mr.  Evans.  •  She  how*- 
ever  acquainted  her  then  with  What  had  pafTed,  and  Mrs. 
Thackeray  inftantly  faid,  *•  (he  was  further  fiftep- was  going 
**  to  mifcarry,  and  (he  immediately  got  up.  Mrs.  Thacke- 
•*  ray  then  fent  for  Mrs.  Webb,  ihe  mother  of  Mrs.  Evans, 
^^  and  Dr.  Denman;  they  both  came  abotrt'hajf  after  ten 
••  o'clock  In  the  morning,  at  which  time/**  Bobillier  goes 
on  to  fay,  ••  Mr.  Evans  was  flill  in  the  bed<(chamber  with 
**  Mrs.  Evans,  and  had  not  himfelf  given  any  diredions 
•*  whatever  in  regard  to  her,  although  fuMy  aware  of  her 
*'  dangerous  fituation ;"  in  (hort,  that  he  remained  fo  many 
hours  perfe&ly  cognizant  of  the  fituation  t>f  his  wife,  with-* 
out  giving  any  dircSions  with  regard  to  her.^— Now  let  us 
enquire  what  Tomtins  fays  on  this  part  of  the  caufe.  But 
imuft  firft  takeliotice,  that  Tomlins  is  the  waiting-maid 
_  9f  Mrs.  Evans,  and  a  witnefs  who  is  examined  on  her  fide  ; 
yet  (he  is  a' witnefs  whom  they  have  not  thought  fit  at  all 
to  examine  to  this  matter  of  the  lying- in.     All  that  (he  de- 

-  pofes  on  the  fubjeS  comes  out  upon  the  interrogatories  put 
by  Mr.  Evans.     In  the  next  place  I  muft  take  notice,  that 

..  there  is  another  perfon,  and  that  is  the  nurfe,  who  muil  have 

-  dfobeen  cognizant,  and  in  a,  very  informed  degree,  of  every 
'7  thing  tliat  paffed ;  and  it  is  a  circumflance  that  cannot  efcape 
'.  tpeobferyation  of  Ihe  Court,  tha»  this  nurfe  is  not  at  all  pro- 

>  jbiied  on  this  fide.  Why  it  is  impoiTible  but  that  thefetwo 
feriofis  muft  have  known  everything  that  happened  upon 
tlv  occairion. 

ii^^Milm,  however,  is  examined  upon  interrogatories  as 
""l-fcft;  and  what  (he  fays  is  this;  "  That  in  the  morn- 
~  ^e  boufe^maid  told  her^  that  Mrs«'E,vaxv^\\^^\)^^^ 
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'^.  itt  evcf&cc  three  or  foor  o'clock  in  the  momii^;  tfiai 
'V  (he,  the  refpondern,  going  up  between  eight  and  nine  the 
^  fanne  morning,  found  Mi  s.  Evans  tn  bed,  crying ;  when 
•*  (he  told  the  rcfpondent  (he  was  ill,  but  knew  not  what  was 
••^nhe  matter  with  herfeU;  but  the  refpondent,  from  the  ac- 
*<  count  (he  gave  her,  thought  (he  was  in  labour;  and  the 
^'  refpondent  almoft  immediately  went  down  and  told  the 
*'  circumftance  to  Mr.  Evans ;  who  defu-ed  her  to  fend  for 
*'  the  do£kor  as  quick  as  poiTible." 

Then  it  is  proved  by  this  witnefs,  that  at  this  time  Mr. 
Evans  was  down  (lairs,  though  Bobillier  poficively  fwears 
that  he  was  (hut  up  in  the  room  with  her  till  between  nine 
and  ten  o'clock.  He  was  then  down  flairs,  and,  upon  tlw 
iirft  intinution  of  an  opinion  given  to  him  that  (he  was 
going  to  mifcarry,  he  did  immediately  order  a  doSor  to  be 
fent  for  as  quick  as  poflTible.  That  he  had  not  himfelC 
giveo  any  dirtSionsi  with  regard  to  her,  where  is  the  won- 
der ?  Why,  were  there  not  women  in  the  houfe,  upon 
whom  that  dfRcc  naturally  devolved  ?  Mrs.  Thackeray^  her 
own  fifler,  was  in  the  houfe.  Why,  is  it  to  be  underftood 
th»t  on  (}iCU  Occafions  it  is  a  duty  which  adheres  fo  clofe  ta 
the  chara^er  oi  hu(band,  that  it  cannot  by  any  poflTibility 
be  difcbargied  by  deputy  ?  Is  it  to  be  in(i(led  that  it  was  hi» 
duty,  Mid  his  duty  alone,  to  give  fuch  diredions  himfelf  f 
and  that  it  is  a  crime  in  him  that  he  relies  upon  the  dif- 
cretiaa  of  the  perfons  about  her?  This  is  fuch  an  impu* 
talionthat  would  aSe£l  the  chara£lerof  almod every  married 
tnan,  if  it  was  permitted  to  weigh  for  one  finglc  moment. 
However,  *^  he  then  came  out  of  his  bed-chamber,  as  Bo- 
billier fays,  "  but  not  before  the  ariivAl  of  Dr.  Denman.'* 
She  fays.  Mis.  Evans  told  lier  a  great  deal  of  converfaiioo^ 
and,.  **  taking  hold  of  her  by  the  hand,  b^ged  her  not  to. 
<<  leave  her  any  more."  (This  is  one,  amongft  many,  of 
the  proofs  of  that  fort  of  unhappy  intimacy,  I  think,  which, 
fubfifted  between  thefe  two  perfons.)  She  goes  on  to  fay^ 
**  tha^  Dr.  Denman  being  after waids  introduced,  imme- 
**  diately  told  Mr.  Evans,  Mrs,  Webb,  and  Mrs.  Thackeray^. 
**  that  (tit  was  going  to.mifcarry  ;  and  the  faid  ladies  laft*. 
**  mentioned  thereupon  Tent  for  a  nurfe  to  attend  Mn^- 
**  Evans,,  but  Mr.  Evan»  gave  himfclf  no  concern  about  it.** 
Why,  what  concern  was  he  to  give  himfelf  about  it  ?  Tbld, 
do^or  was  called,  and  the  nurfe  was  called.  What  then  re- 
mained for  the  hufband  to  do?  I  fhctiid  ha\'e  been  {^  tOf 
have  had  it  (laxcd,  by  cither  cf  thefe  ladies^,  what  tbe^proper 
or  poilible  coudu£i  of  a  hufband  in  fuch  s^  fiiuatioa  ijboald. 
have  been.  *  ^ ^ 
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BbUIBtr  ihen  goes  on  to  hy,  ^*  That  he  afeepwtrdt  btlrft 
*^  ioro  the  room  ii>  a  very  abrupt  iiMnnery  fo  at  greatly  to 
*'  jdarm  and  terrify  Mrs.  Evans^  who  was  then  in  ih4  pain» 
<<  of  labour,  and  fsud^  that  they  had  got  his  tea-pot ;  which 
••  was  immediately  fent  oiit  to  him."'  Mtrs.  Thackeray 
mentions,  to  be  fureV  the  fame  circumftance  of  the  tea-pot ; 
but  mx  one  word  of  this  abropi  maniter,  which  had  the 
^SbA  of  frightening  this  poor  iady^  in  this  (kuation  ?  all 
that  (be  fays  is>  that  ^  he  put  his  head  into  the  room,  nyKk 
^  enquiry  after  his  tea-pot»  but  made  no  enquiry  after  Mrs. 
^  Evans.*^  This  then  is  the  whole  of  the  cruelty  ^  that 
when  he  came,  having  fome  paf  ticubr  fwncy  for  this  tea^* 
'pot,  which,  peri^apsy  was  not  in  particular  ufe  al  that  timcp 
be  defired  to  have  it  out,  and  retired  without  m  that  laomene 
making  z  par ricular  enquiry  after  his  wife. 

Another  find  of  cruelty  is,  *'  that  he  refuied  the  nurfefh^ 
"  elbow-chair."^^That,  every  body  knows,  is  one  of  the 
Ugh  prerogatives-  of  thefe  ladies.  Upon  fucb  an  occafion  ^ 
and  one  woold  have  empeded,  that  the  nurfe  herfelf  wouM 
lave  ^ome  forward,  with  no  little  acrimony,  on  fuch  an  av 
coom :  but,  ot  the  contrary,  (he  is  examined,  and  I  don^ 
find  that  this  circumftance  of  the  elbow-cbair  has  made  than 
MnpMffioa  upoii  her  mind,  which  it  feeme  to  have  dene 
gpon  that  of  Mademoifclle  Bobillicr. 

I  como  now  to  that  which  is  the  moft  atrocious  fad  irt 
the  caufe,  and  a  nooft  atrocious  one  it  is— that  after  it  wa» 
fblly  afcertained^  that  this  lady  was  going  to  mifcarry,  tht9 
gentlemaa  turned  out  the  attendants,  and  kept  this  tin- 
iappy  lady  by  force,  with  the  pains  of  labour  then  upon 
her,  CO  the  manifcft  danger  of  her  own  life^  and  to  that  of 
Ms  own  infant,  and  kept  iier  (hut  up,  abfolutely  excluding 
alt  (brr  of  aflklance. 

Thif  if  what  is  poTitlvely  fwom  taby  this  Mademoifclle 
Bbbtflier.  I  own,  upon  the  face  of  it,  it  is  a.  thing  grobly 
improbable;  knowing,  as  every  mafi  does,  the  natural  and 
itp  hiwdable  warmth  of  women  refpeding  a  bufinefs  of  this 
flMire— Ihe  delivery  of  another  woman.  I  think,  therefore, 
h  U  impofiible  bur  that,  if  a  barbarity  of  this  nature  had 

CSbJ^  nothing  could  have  (lopped  the  women  who  were  in 
hMfefrom  making  their  immediate  way  to  theaQiftancs 
4  ilia  ia<fy;  and  I  aiii  very  fure,,rhat  nothing  would  have 
flfj|jti  them,  from  making  their  way  to  this  Court,  to- give 
•  VnpidiRilatioD'Of  what  had  happened.  There  is  not  a 
l^div  wiRMfc  who  comes  forward  to  fay  one  word  about  it ; 
itffW  jri^narfe  has  been  examined,  who  is  (faited  to  have 
I  oote^^npartmeot,  and  to  wh«m  vi.  ift  Y<^t\\vit\v| 
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faid  to  have  given  great  uneafineff;  Bobillier*^  words  being'y 
**  to  the  ^reat  furprize  and  dtfappointment  of  her  mother^ 
•^  of  this  deponent  (Bobillier)  and  of  the  nurfe,  who  was 
^*  uneafy  thereat,  for  fear  of  the  bad  confe^uences  which 
•*  might  attend  the  delay." 

.  Now,  what  the  nurfe  fays  is  this.  That  (he  has  every 
realbnto  believe,  that  Mrs.  Evans  was,  during  her  lying-in 
attended  by  proper  perfons,  and  had  proper  ailiftance,  com* 
ibrt,  and  fupport ;  that  (he  has  feen  Mr.  Evana  feveral  times 
carry  his  wife  in  his  arms^  and  treat  her  with  great  tender-* 
ilefs  and  a(Fe6lion ;  that  **  (he  knows  not  that  the  premature 
*'' birth  was  occafioned  by  the  ill-treatment  of  Mrs.  Evans 
*'  by  Mr.  Evans,  and  never  heard  the  fame  while  (he  con- 
^  tinued  to  attend  her,  and  never  witnefTed  any  ill-treat- 
^'  ment  of  him  towards  her.  That  Mr.  Evans  did  not  in 
^  her  prefence,  or  to  her  knowledge,  when  (he  was  in  la- 
'**  boiir,  refufe  to  call  any  aififtance,  or  oblige  her  attendants 
**  to  leave  her,  or  detain  them  from  her,  nor  was  her  life 
"  in  danger  for  want  of  proper  or  any  ailiftance.*^  This 
then  is  the  account  given  by  this  nurfe,  who  is  vouched  as 
a  perfon  upon  whofe  mind  this  tranfadion  made  this  deep 
knpreflion. 

i  Bobillier  goes  on  to  fay,  that  "  (he  verily  believes  that  the 
•*  life  of  Mrs.  Evans  was  in  danger  by  the  cruel  behaviour 
^  of  Mr.  Evans  towards  her,  as  well  ddring  theoight  pre- 
^*  ceding  the  delivery,  as  during  the  time  (be  was  locked  up 
*•  in  the  room." 

•    I  have,  in  oppofition  to  that,  the  evidence  of  Frances  Til- 
bury, who  was  the  hoiife  rnaid;  of  Mary  Tate,  who  was 
the  nurfe;  of  Mary  Mayall,  the  wet-nurfe;  oi  Dr.  Denman* 
^nd  of  Mr.  Paumitr;  and  1  afk  if  it  is  pof&ble  that  all  or 
any  of  this  could  have  happened,  and  that  not  one  of  the(e 
perfons  (hould  fpeak  at  all  to  the  matter  ?  Is  it  po(rible  that 
they  (hould  have  given  a  reprclentation  of  it  fo  totally  in* 
tonfiftent  ?    But  look  at  the  condud  of  the  parties  in  this 
tafe.    What  is  proved  ?  Why,  undoubtedly  the  mother,  who 
had  come  at  this  time  :  imcionbtedly  Mrs.  Thackeray,  who 
was  in  the  houfe  at  theboginning,  mud  have  fired  with  in- 
dignation upon  fnch  an  occafion.     But  there  is  nothing  of 
this  fort  intimated  in  the  evidence  of  Mrs  Thackeray.  Tto '  . 
account  (lie  gives  is  fimply  this: — That  **  (he  was  atju^)^** 
•*  Evans's  in  January,  i  788,  and  then  faw  her  (ifter>Mrs*  . 
^*  Evans,   and  (laid  tlure  with  her  four  days;  that  Mrs.  . 
♦«  Evans  then  fpokc  of  her  expefling  to  be  delivered  io  i 
^*  months  from  the  faid  time  ;  but  that  on  the  laft  I 
**  of  her  being  there,  the  deponent  unda^ood 
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*'  was  very  ill,  and  was  in  bed  with  Mr.  Evans ;  and,  be- 
*'  ing  about  feven  o'clock  in  the  morning,  the  deponent  was 
^^  abtmed  by  the  account,  and  defired  of  the  fervant  who 
**  told  her  of  the  circum (lance,  that  the  do£lor  (hould  be 
•*  ftnt  for."  Very  properly,  without  doubt;  Mrs.  Thack- 
eray was  tiie  proper  pcrfon  to  have  delivered  thefe  orders; 
«nd  as  to  the  formality  of  fending  to  the  hufband,  that  the 
ofilers  might  be  delivered  through  him,  that  was  a  formality 
that  might  certainly  be  very  well  difpenfed  with.  '^  About 
*•  nine  o'clock  in  the  fame  morning,'*  Mrs.  Thackeray  fays, 
**  (be  made  inquiry  whether  the  doSor  had  been  fent  for  \ 
**  When  file  uaderftood,  to  her  furprife,  he  had  not ;  on 
'^  which  Oxe  fent  a  mefTage  to  Mr.  Evans,  dcfiring  he  would 
*'  not  delay  a  moment  fending  for  the  dodor,  as  he  knew 
*•  her  to  be  in  a  very  dangerous  critical  way."  This  is  about 
nine  o'clock ;  though  Bobillier  has  fworn,  that  between  nine 
ajid  ten  (he  found  him  liiut  up  with  her  in  the  room,  and 
that  nothing  had  been  done.  Now,  there  is  no  proof  in 
this  cafe  at  all,  that  this  meifage  was  delivered  to  Mr.  Evans. 
However  Mrs.  I'hackeray  goes  on  to  fay,  that,  *'  under- 
**  l|anding  Mr.  Evans  had  arofc,  (he  went  into  his  room, 
*'  and  found  Mrs.  Evans  in  bed  therein;  that  (he  was  very 
*^  feveri(h,  greatly  agitated,  and  in  pain,  and  (he  thouglu 
*'  her  in  labour ;  that,  about  eleven  o'clock  the  fame  day, 
'*  (he,  the  deponent,  was  making  tea  for  Mrs.  F.vans  in  her 
"  room,  when  Mr.  Evans  came  to  the  door,  and,  putting 
"  his  head  into  the  room,  told  the  deponent  that  (he  had 
**  got  his  tea-pot,  but  made  no  inquiry  about  Mrs  Evans; 
<<  that  (hortly  afterwards  Dr.  Denman  came,  and  confirmed 
•*  the  certainly  of  her  being  in  labour." 

Why,  then,  all  that  I  fee  proved  in  this  cafe,  by  Mrs. 
Thackeray,  is  this ;  that  (he  in  the  morning  gave  very  pro* 
per  orders,  that  th^  man-midwife  fliould  be  fent  for;  that 
the  man- mit) wife  was  not  fent  for,  as  he  ought  to  have  been, 
owing  to  the  nsglcS  ot  the  perfon  who  received  thofe  or- 
ders, but  nor,  as  it  appears,  owing  to  the  nes^left  of  Mr. 
Evans;  that  betv/cen  rine  and  ten,  underilanding  he  had 
rot  been  fent  for,  Hie  then  lent  a  meiTage,  defiring  that  he 
might  be  fent  for;  a:id  there  is  evidence  over  and  over  again 
in  this  cafe,  to  ihew  ih^:  Mr.  Ivvans  nor  only  did  fend,  in 
the  manner  which  has  been  mi-ntioned,  but  that  he  did, 
what  mod  huibar.iis,  I  ptefumc,  don't  think  themfelves 
under  any  morsl  cbligaticn  to  do  ;  and  that  is,  that  he 
adually  to^'k  his  har,  and  went  out  up»>n  the  bufinefs  him- 
felf*  But  what  ueluhs  moll  with  me  in  tills  cafe,  and  which 
is  conftaMljr  uppeitnoll  in  m'j  mind,  aud  ro.pe\s  tN^i"]  W\* 

Vol.  V.  l^  iti^xx^ti 
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mation  of  this  fort^  is  tho  conltderation  of  what  wa<;  the  be-' 
h:ivTour  of  the  perfoirs  vfho  itiuft*  bcft  have  known,  and" 
nioil  deeply  have  fclr,  the  mifcondttia  oF  Mr.  Kvati?,  if  any 
fuch  hnd  exifliccl. 

WcH,  the  delivery  is  effeftcd,  and  is  happily  efFc&ed  y 
the  child  is  horn.— Nowr  is  it  poifible,  that,  after  a  beha- 
viour fo  atrocious  as  Mr.  Evans's  is  reprefented ;  is  it  pof- 
fible  that  no  rcfenrment  Uiould  have  been  exprefled  on  the 
part  of  Mrs..  Webb,  the  mother  and  the  other  relations  of 
the  family  ^  Thi*  is  abrolntcly  incredible.  It  is  proved  by 
Tilbury,  that,  ^  prefcntl^y  arfier,  Mr.  Evans  hearing  the 
**  door  of  Mrs.  Iivans*s  room  open,  he  went  to  it,  and 
**  Mrs.  Webb  came  to  the  door,  and  plainly  told  him,  in 
«*  her  hearing,  T^ani  Cdd^  it  is  all  well  ever  wit^  Mrs  Evansr 
•*  at  Icifi  h  on  which-  Mr,  Evans  alked  her  what  Mrs.  Evans 
*'  had  got  ^  To-  which  (he  replied,  A  girl ;  and  Mr,  Evan?^ 
"  ibout  an  hour  afterwards,  went  into  the  room."'  I  here 
afk,  if  it  is  conceivable,  for  one  moment,  that  a  bufinefs  of 
this  fort  ihould  have  pafltrd  off  jud  as  fmoothly  as  if  no- 
thing had  happened  to  have  dilcompofed  the  temper  oi  any 
one  pcrfon  who  was  concerned  in  it  ?  That  is  abfolutely 
impoifible.  Taking  then  ihe  whole  of  this  bulmcf?,  with- 
out entering  into  the  more  minute  circumdances,  the  prirr- 
cipai  conclufion  which  I  arrive  at  is  this,  that  there  is  no 
one  fad  in  this  cafe  which  1  (hall  ta^  upon  the  credit  of 
that  witncfs  Bobiihcr.  Of  the  other  wrtntffeb  I  go  the 
length  of  laying,  that  they  have  dfepofed  with  paffion;  but 
of  her  I  have  no  hefit.'Kion  to  fay,,  that  flie  has  depofed abfo- 
lutely without  principle. 

The  next  charge  is  that  of  making  the  noifcs,  and  which 
Is  depofed  to  fingly  by  Bobillier:  there  is  not  anoilicr  wir- 
nefs  who  has  fpoken  to  it.  Tate,  the  nurfe,  who  muft  have 
heard  thefe  noifes  (and  who  muft  be  a  nurfe  in  the  condi- 
tution  of  her  mind  very  different  from  all  other  niRfes  that 
one  has  ever  heard  of,  if  Ihc  w:is  willing  to  diHemble 
this  ill  behaviour  of  the  noifes)  (he  is  not  examined  at  sit 
by  them.  Tomlins^  the  waitrng-maid,  who  nfYuft  have beeii' 
frequently  in  the  room,  is  not  esEanrtneif  upon  the  fubjed. 
M.iyall,  the  wet  nurfe  is  not  examined  upnn  rhe  fubj«d. 
On  the  contrary,  here  arc  a  cloud  of  witneiTes  who  depofe 
the  reverfe.  There  would  be  no  end  of  tiioing  throu^  lhen» 
all ;  there  is  Mayall ;  there  vs  Frazer,  Tate,  Tilbury,  who 
aH  depofe,  urm  orcy  that  they  know  nothing  of  thefe  noifes^ 
except ingf  that  when  there  were  noifes,  Mr.  Evans  inter* 
pofed,  and  exprcfTed  a  great  deal  of  rcfentment;  that  he 
diifiojjed  his  ftivants  agaiud  making  thefe  noifes^  in  (horr, 

that 
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Ihat  he  did  as  much  as  any  mafter  of  a  family  can  do  to  pre- 
vent the  inicrriiption  of  his  wife's  quiet. 

As  tu  his  general  attention  to  her  during  her  illnefs-* 
they  h:ivc  pleaded  a  total  want  of  it ;  which^  to  be  Aire, 
would  h.ivc  been  a  very  natural  confequence  of  that  which 
they  have  pleaded — his  barbarous  rei'ufal  to  call  afliftance.' 
But  his  attention  to  her  is  edablifhed  beyond  a  doubt.-*-- 
Tate  fpeaks  to  it ;  May  all  fpeaks  to  it ;  Tilbury  fpeaks  to  it ; 
Dr.  Denman  fpeaks  to  it ;  Mr.  Paumier  fpeaks  to  it  more 
fully.  I  do  believe,  that  there  is  hardly  a  cafe,  in  which  a 
huiband  could  collet  upon  the  fubjed  fo  many  favourable 
tcftimonies,  as  it  has  been  the  good  fortune  of  this  gentle- 
man to  bring  together  of  that  fad. 

After  this  difcuflion,  it  would  be  idle  for  me  not  to  fay, 
that  I  do  confider  the  whole  imputation  as  an  abfurd  ca- 
lumny. I  have  no  other  way  of  accounting  for  the  condud 
of  the  relations.  If  the  hSt  had  been  as  is  pleaded,  it  is 
impoflible  but  that  they  mud  have  known  it ;  and  if  they 
had  known  it,  they  muft  have  been  deftitute  of  all  common 
fenfe,  and  of  all  common  humanity,  if  they  themfelves  had 
not  been  forward  in  loudly  demanding  a  feparation  the  very 
day  after  it  had  happened. 

From  that  time  there  is  a  chafm  in  the  hiftory  of  a£lual 
cruelty  till  the  4th  of  0£tober,  1788  ;  of  a£^ual  cruelty,  I 
mean,  fo  far  as  it  is  concerned  in  bodily  a&.  They  travel, 
by  the  advice  of  Dr.  Denman.  Bobillier  fays,  that  **  Mr. 
•*  Evans  made  difiigrecahle  difficulties."  What  thofc  diffi- 
culties were^  1  don't  know ;  they  might  be  real  difficuhies. 
Mr.  Evans  had  not  been  able  to  fettle  his  affairs  in  India, 
and  it  might  have  been  very  inconvenient  to  him  to  leave 
town;  and  the  difficulties  being  real,  might  not  be  Icfs 
difagreeable  for  being  re<il.  But  however  they  do  travel ; 
and  there  is  a  fpace  of  nine  months,  I  think,  in  which  his 
cruelty  appears  to  have  been  in  a  pretty  deep  deep.  How- 
ever, it  was  only  the  flccp  of  the  lion ;  for,  upon  the  4th 
'  df  Odober,  an  ad  ot  barbarity  was  pradifcd,  which,  to  be 
fure,  is  equal  to  any  of  its  predecelTors. 

It  is  ftaied  in  ihis  way  in  the  libel :— ThaS  "  after  Mrs. 
"  Evans  recovered  from  her  lying  in,  Mr.  Evans  would  feU 
*•  dom  let  her  lie  at  her  eafe  in  her  bed,  he  frequently 
*'  thrufting  his  elbows  and  knees  into  all  parts  of  her  back, 
*'  (ides,  and  loins,  and  thereby  greatly  hurting  her;  that  in 
^  the  night  of  the  4th  day  of  Odobcr,  1788,  Mr,  Evans 
**  and  Mrs.  Evans  being  in  bed  together,  in  their  houfe  in 
^'  Conduit-Street,  he,  without  any  caufe  or  provocatioa 
^  ifKiteveo  began  to  quarrel  with  and  abut^  Vus  \i\&  >n\\^^ 
N  2  *^   ^^"^ 
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*^  and  with  great  force,  and  violence  feixed  her,  and  dragged 
*^  her  to  every  part  oi*  the  bed  ;  beat  her  head  agj^ind  each 
*f  of  the  bed-ports,  ami  iwirted,  dirtorted,  and  forced  her 
*'  limbs  to  fo  violent  a  d(  grce,  that  lie  brought  her  ttet  clofc 
'*.  up  to  her  Rip\ith ;  in  which  condition  flie  fwoonedi 
**.  away  ;  and  in  that  helplefs  date,  after  giving  her  feveral 
V  dresKifi^l  blows  ami  kicks,  which  caufed  the  blood  to  ilTue 
'^  from  hep  mouih  and  other  parts  of  her  body,  he  turned 
**  her  out  of  bed  naked  on  the  ftoor;  in  which  condition^ 
'^  h^lpleCs,  and  apparently  lifclefs,  ilie  lay  a  confidcrable 
'^  tinne,  until  her  piercing  cries^  brought  three  women  frociv 
'^  <)iff<srent  parts  of  the  houfe  lo  her  afliAance,  who  found- 
**  her  naked  on  ilie  ftoor,  with  her  mouth  full  of  bloodji 
*f  to  all  appearance  dead  \  her  limbfr  quite  coid  and  rtiflT,  and* 
'f  her  legs  eroded,  and  fo  twifled,  that  it  was  with  great 
*^  difficulty  they  could  extricate  them,  and  which  they  could 
'f  not  begin,  until  (1)e  fhewed  fome  appearance  of  return^ 
*^  ing  life,  and  cpuld  not  effe£l  until  they  had  been  witiv 
**  her  upwards  of  an  hour ;  and  that,  l>y  the  afiprefaid  cruel 
*^  treatment,  Mrs.  Evans  was  put  to  great  pain  and  anguifb, 
'f  aAd  her  lire  was  in  imminent  danger ;.  and  on  the  next  day 
**  feveral  marks  and  bniifes  were  very  plainly  to  be  fecn  on 
**  various  parts  of  her  booy." 

There  arc  three  women,  therefore,  wiio  are  vouched  in. 
this  cafe;  that  is,  this  Bobiilier  ^  there  islikewife  a  perfua 
of  the  name  of  Glover;  and  theie  is  Tomiins.  And  this 
is  the  only  fad  of  bnrbarity  to  which  Tomiins  is  called  to 
depofe  :  (he  fpeaks  to  ail  other  circuniftanccs  of  Mr  Kvans's- 
l^ehaviour  towards  his  wile  with  the  iicmoll  partiality.  A» 
to  Bobillier's  teltimony,  i  have  alrLaJy  expreifed  mylclf  in 
pretty  ftrong  terms  of  the  opinion  wiiich  I  entertain  of  the 
truth. of  any  aflertion  which  comes  from  that  witnefs;  and. 
therefore  certainly,,  in  weighing  tiiis  biifmels,  I  (hall  pretty 
much  lay  her  out  of  the  queilio.n.  I  will  only  juft  obfcr\e 
Upon  one  circumAancc,  which  fliews  pretty  clearly  the  dc* 
grec  of  alloy  wiih  whicS  htreviLence  mull  beconfidercd  a& 
debafed.  She  defcribes  heifelf  as  "  con)ing  into-  the  room. 
*'  at  midnight,  and  (inding  Mrs.  Evans  in  the  fituaiion 
"  ftated  in  the  libtl,"  and  to  wljicii  Ihe  fpeaks  very  fully. 
She  then  fays,  that  **  afur  Air.  I.vans  lud  reiiied,  and  with 
**  great  unconcern,"  [certainly  a  very  ctk\  appearmcefor  » 
man  to  affume,  taking  the  ilory  to  be  realj  '^  the  (laid  with* 
^  Mrs.  Evans  till  two  o'clock  in  the  morning,  when  Mrs. 
•*  Evans  recovered  from  her  ftate  of  infcnfibility.'*  (So  thac 
this  poor  lady,  according  to  Bobillicr,  had  been  lyix^  in 
this  deplorable  (late  from  midnight  till  two  in  the  morn* 
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mg,  and  then  awaked,  to  give  an  account  of  what  had  hap* 
pened  to  her  I) 

Now  it  is  pofmvely  fworn  by  Tomlins,  that  "  the  lady 
'^  was  aflually  reftored,  and  that  (he  herfelf  had  taken  Mr. 
^  Kvans^s  night-clothes  into  another  room;  that  (he  was 
^'  afterwards  called  in  by  MademoifeHe  Bobillier,  and  was 
^*  ordered  to  deliver  a  letter,  which  was  written  to  be  fent  to 
**  Mr.  Thackeray,  at  oNCiN  the  morning!"  and  it 
does  fo  happen,    that   Mr.  Thackeray  himfelf  depofes, 
**  that  this  letter  bore  date  at  one."     Yet  this  witnefs,  in 
order  to  augnoent  this  tranfaAion,  pretends  to  (late^  that  it 
"was  not  till  ^*  after  two"  that  Mrs.  Evans  awoke,  and  that 
confequently  it  mud  have  been   afier  two  that  that  con- 
^erfation  took  place  between  her  and  Mrs.  Evans,  which 
|>roduced  the  writing  and  the  fending  of  this  letter.     How- 
ever the  account  given  lies  between  Glover  and  Tomlins; 
and  the  account  that  they  give,  in  fubilance  amounts  pretty 
nearly  to  this:— That  Mrs.  Plvans  was  found  certainly  in  a 
fituation  of  apparent  didrefs;   \d\At  produced  that  diftrck 
fion  conftat ;  for  every  thing  had  paflTcd  in  the  room  between 
Mr.  Lvans  and  herfelf  before  any  body  was  admitted.    One 
wiinefs  Tays,  that  •*  her  mouth  was  f^ll  of  blood."      The 
other  witnefs  fays,  that  **  (he  faw  nothing  of  blood."    TIic 
SiqcoHUt  given  of  what  had  pafTed  ht  recenti  fa^o,  is  given  to 
line  limply  upon  the  credit  of  the  French  lady;  and  I  am 
decidedly  oif  opinion  to  take  no  fad  gpon  the  credit  of  thsTt 
witnefs  alone.    I  am  then  not  afccrtaincd,  by  that  witnefs's 
finely  telling  me  fo,  that  Mrs  Evans  did  at  this  time  give 
this  account.; — That  there  had  iKen  foiiKihing  of  a  flruggie, 
in  the  courfe  of  ^-iiich  Mrs.  Evans  fell  out  of  bed,  or  tiircw 
lierfelf  out  of  bed,  or  was  thrown  out  of  bed  by  Mr.  Evans, 
fbefe  are  i^e  three  pofTibilities  which  might  have  happened. 
^uty  fuppofing  I  got  at  it  as  a  fad,  that  ihe  was  aduajlf 
ihoved  out  of  bed  l^y  Mr.  Kvans,  I  mud  dill  go  farther,  in 
order  to  tflablifli  a  cafe  of  cruelty ;  for  I  mud  go  to  the  ex- 
tent. That  this  was  done  inreiuiunally,  and  not  by  accident. 
Both  the  fad  and  the  intention  mud  be  proved,  to  make  it 
a  cttfk  of  cruelty ;  I  certainly  (liall  not  prefume  circumdancjes 
hi  order  to  make  out  fuch  a  cafe. 

It  has  been  ^{ktd^  and  V:e.ry  properly  aficed,  Don'r  Courts 
of  Jadice  admit  prcfumptivc  proof?  Do  you  expecb  ocular 
proof  in  all  cafes?-'— I  take  the  rule  to  be  this — If  you  have  a 
oiminal  (aA  afccrtainej,  you  r;iay  then  take  prefiimprive 
pm^f  to  Ihew  who  did  it;. — to  (ix  the  criminal,  having  then 
*iyi  ftdttsi  €otpuj  dtU^i.  Shew  me,  then,  in  this  cafe,  that« 
jCrifMihis  b^n  commiffed,  and  I  (ha\l  not  be  &i  2.  \a^^\^o 
fir^jbe  crUniaah  but  to  tnkc  prcfiimptions  \u  oiA^t  Vo  ^>Nd\ 


iiz  Consistory  Court, 

an  equivocal  fad,  a  fa3  that  is  abfolutcly  ambigi:ou5  in  its 
own  nature,  into  a  criminal  faQ,  is  a  mode  of  proceeding 
of  a  very  different  nature ;  and  would,  I  take  it,  be  an  en- 
tire mifapplication  of  the  doflrine  of  prefumptions.  This 
faS,  then,  not  being  a  criminal  one  Upon  the  face  of  it; 
and  being  fnbjeS  to  three  or  four  different  interpretations, 
all  of  which  are  pcrfeftly  innocent,  1  think  myleU  by  no 
means  at  liberty  to  fay,  that  I  ought,  by  prefumption 
merely,  to  make  out  this  fa£k  to  be  necefiarily  an  aft  of  de- 
linquency. 

However,  what  weighs  more  with  me  than  all  this, 
again,  is,  what  I  perpetually  refort  to  in  this  cafe,  viz.  the 
tvidentia ret  \  the  condu6l of  the  parlies:  that  always  arifes 
in  ray  mind.  Upon  any  other  fuppofition  than  Mr.  Evans's 
innocence  in  this  cale,  the  conduft  of  every  perfon  who 
appears  in  the  bufmefs;  the  conduft  of  the  party;  of  the 
witnefs;  of  the  agent;  in  fliort,  the  conduQ  of  every  body, 
IS  the  moft  unnatural  that  can  be  devifed ;  it  is  directly  the 
contrary  of  what  every  rational  perfon  in  that  fort  of  fitu- 
ation  would  have  purfued.  Whoever  reads  the  defcription 
in  the  libel,  and  then  recollefts  the  extreme  bodily  weak- 
nefs  of  I  he  perfon  who  was  racked  and  tormented,  and  in 
this  variety  of  almoft  inexplicable  ways  (as  they  have  been 
Avell  ftated  to  be)  muft  fuppofe,  that  (he  muft  have  conti- 
nued, for  many  days  afterwards,  in  a  very  languifhing  ftatc, 
and  in  a  fituation  of  great  perfonal  hazard ;  that  her  body 
muft  not  only  have  been  greatly  bruifed,  but  muft  wonder 
that  it  did  not  appear  entirely  diflocated  the  next  day. 
Now,  where  are  the  medical  perfons  in  this  cafe?  Was  no 
fliTiftance  of  that  kind  invoked  ?  Surely  Mr.  Evans  could 
not  have  prevented  the  interpofition  of  aid  of  that  nature, 
bccaufe  the  matter  was  immediately  communicated,  and 
confcquently  afTiftance,  if  neceftary,  muft  have  been  called 
in.  Mr.  Thackeray,  to  whom  a  letter  had  been  fent  (Here 
again  I  fee  the  finger  of  this  bufy  incendiary,  thisMademoi- 
felle  Bobillier)  Mr.  'lliackeray,  like  an  affedionate  brother, 
comes  at  the  firft  call.— There  is  fome  difference  in  the  tc» 
count  of  the  witnefles  as  to  the  time  when  he  came.  Bb- 
billier  fays,  it  **  was  between  the  hours  of  nine  and  ten.** 
Mrs.  Evans  comes  dov/n  to  Mr.  Thackeray-«-one  woald 
fuppofe  that  (he  came  in  a  fituation  of  great  vittbie  peril— ^ 
tliere  is  nothing  of  that  fort,  as  far  as  I  Tee.  He  thiquires 
xvhat  was  the  itnatter— -She  declines  at  fifft  tellii^  him-^ 
Then  Mr.  Evans  takes  up  the  matter,  and  b^ini  to  tell  tiH- 
She  ftops  him  Ibort,  and  gives  the  hiftory  of  it  herfelf; 
ziki  tht  only  particulars  vrhlch'  ftlck  u^on  the  n^ind  of  th'it 
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iinan ;  a  man  of  Tenre,  and  of  flrong  attention  to  the 
of  his  filter-in-la«r — the  only  particulars  which  ftick 
his  recolleSion,  and  which  he  ftatet  to  me,  are,  that 
;.  Evans  had  hurt  her  with  his  .etbows»  and  violently 
ved  her  out  of  bed.''  Now,  I  aft,  is  thi^  account  con- 
:  with  the  -variety  of  tortures  that  were  applied  to  this 
lady,  who  was  racked  in  the  way  that  fhe  is  dated  to 
been  in  the  4ibel  ?  Is  it  poflible  that  -thefe  two  circum- 
:s,  and  thefe  twoxrircumftances  alone,  (hould,  in  fuch 
t  remain  upon  the  mind  of  thisgentleni^n? — ^It  is  nioft 
y  incredible. 

t  the  matter  does  not  reft  there.  The  confequences, 
wtx they  may  havebeen,  were  not  in  the  fiighteft  de- 
rifible.  Witneflcs  have  been  examined  to  them :  there 
Mc«iai4y  Jeflbp,  who  f wears,  that  **  hefaw  her  at  din- 
ihe  next  day,  juft  as  ufual.*'  Frafer  "  fatjr  hf r  at 
ner  the  nexc  day,  juft  as  ufual."  In  (hort,  fhe  ap« 
upon  a  reconciliation  which  then  took  place  widi  her 
nd,  to  have  appeared  jtift  in  *her  ufual  guife,  without 
teration  of  body  or  mind.     And  when  I  have  the  total 

I  cS  aH  the  pcrfons  who  muft  have  been  aWe  to  fpeak 
;  fzEtj  if  it  had  exrfted  as  a  niatter  of  any  confequence 
,  I  cannot  help  giving  the  whole  bufmefs  up,  as  a 
r  abfplDi^ly  without  weight  or  any  fignificance  wbat- 

fcheconverfation  winch  then  took  place,  Mr.  Thacke- 

as  convinced  that  a  reparation  was  neceflary  ;  and  then, 

as  I  can  conjedurc,  was  convinced  of  it  for  the  firft 

He  accordingly  propofed  it.    Mr.  Evans  was  urgent 

Mrs.  Evans  was  violently  avcrfc  to  ic.  —Now  from 

I I  colled  three  things. 

ft  of  all,  that  Mr.  Thackeray  never  could  have  heard 
previous  brutality  which  had  beeo -charged  upon  Mr. 
;  because  if  he  had  there  could  have  been  no  queftion 
ift  b^  wiould  Mve  had  that  cpnridion  4n  his  mind 
>efore. 

tfecond  that  I  .colled  is,  that  if  Mrs.  Evans  had  fuf- 
thefe  horrid  outrages,  it  is  moft  extremely  unnatu- 
Mt  (he  ibould  herfclf  have  been  averf<f  to  afepararion ; 
ere  love  of  4ife  wpuld  have  induced  her  to  defire  it.-—*' 
genlilemen  fay,  and  fay  very  truly,  that  it  is  very 
hit  this  (hould  be  pneffed  to  the  difadvantage  of  Mrs. 
j0!<^ira£ler,  that  ihe  was  willing  to  continue  with  her 
lid ;  |B^  fo  it  wouid  be :  but  it  is  not  preflfed  to  the 
•Stage  lef  bcr  character ;  it  is  prefled  only  to  the  dif- 
i.of  the  truth  of  her  cafe.    Yea  \  b\xx  \\.  \^  tft.iX 
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faid,  **  It  was  the  love  of.  her  children."  Clear  if  is  to 
ine,  from  a  hO.  which  I  (hall  afterwards  mention,  that  it 
was  not  the  defire  of  continuing  with  her  children  that  ope^ 
rated  in  her  mind,  as  a  motive  to  make  her  feel  a  repugnance 
to  the  reparation  propof'ed. 

Mrs.  Evans's  counfel  have  made  very  ftrong  appeals  to 
the  humanity  of  the  Court,  and  have  faid,  what  a  prodi* 
gious  cruelty  I  (hcuid  commir,  if  I  were  to  fend  this  lady 
back  again  to  this  gentleman,  after  fuch  cruel  ufage.  There 
would  be  fome  colour  for  that,  if  I  did  not  find  that  this 
lady  herfelf,  after  almoft  every  thing  which  they  have  flated 
to  the  difadvantagc  of  this  gentleman  hatl  paiTcd,  neverthelefs 
remained  firm  in  her  attachment,  and  remained  extremely 
defirous  of  continuing  the  cohabir<ition. 

In  the  //i/'/Jplace,  it  feems  ro  me  highly  unnatural,  fhat 
Mr.  Evans,  if  I  am  to  confider  him  as  a  perfon  labouring 
uiuler  the  convi^ionof  this  deep  and  deteded  guilt ;  it  ap- 
pears, 1  f:iy,  extremely  unnatural  that  he  ihould  be  the 
party  to  afTiime  the  tone  of  complaint,  of  difafFedion  and 
difTatisfa^tion  ;  and  (hould  be  the  perfon  to  clamour  for  a  fc- 
pararion.— *-As  to  his  decliniTig  to  iUte  his  grievances  to  Mr. 
Thackeray,  I  own  1  fee  many  reafons  why  he  might  decline 
doing  ir,  without  any  Impeachment  either  of  his  own  inno* 
eence,  or  of  the  honour  of  the  gentleman  whofe  jurifdidion 
upon  thai  occafion  he  thought  fit  to  decline.  If  a  man  has 
a  difpate  with  his  wife,  which  turns  upon  faQs  that  arc  ia 
contioverfy  between  the  two,  I  do  not  think  the  relations  of 
the  wii'e  are  the  proper  tribunal  before  whom  the  hufband  is 
bound  to  anfwer. 

This  quarrel  however  was  made  up,  yet  it  was  but 
gratia  rrtale Jhrta  \  for,  after  cohabiting  together  for  fome 
time  longer,  their  harmony  is  again  interrupted  by  sn  a£l^ 
or  an  accident,  which  happened  at  the  latter  end  of  No- 
vember. It  is  related  by  Mrs.  Newjand  and  by  Mrs, 
Webber.  For  as  to  Bcbtllier,  1  fay  again  that  no  credir  u 
due  to  her. 

It  is,  as  pleaded  in  the  libel,  to  this  efFed :  '*  That  at  the 
'*  latter  end  of  November,  or  beginning  of  December^ 
**  Mrs.  Evans  being  in  the  drawing-room  of  their  bouJA: 
'*  in  Conduit-Street,  in  company  with  two  ladies  and  ber 
'^  elded  daughter,  Mr.  Evans  came  into  the  room  and  feaied 
*^  himfelf  on  a  fofa,  and  afked  her  what  bookihe  was  read- 
*'  ing?  That  thereupon  (he  immediately  went  to  him  mih 

great  good-humour,  and,  l>y  way  of  anfwering  his  qtief^ 

tion,  continued  to  read  aloud  a  part  of  the  book  wnkh 
*^  Ibe  bad  before  been  reading;  upon  which  be  pvlM  htfr 
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*'  M  his  knct,  urhert  (he  Tat  Tome  (hort  cime^  when  he^ 
*^  without  any  caofc  or  provocation  ivharevcr,  in  great  paf- 
**  (ioti,  fucidenly  &Ad  vfCklemly,  atid  wirh  his  greaied  force» 
'*  threw  her  from  him  on  the  hearth-ftont,  and  thereby 
••  pvi^tly  hurt  and  bruifed  her." 

Now,  the  account  given  by  the  two  witnefs  ^thom  I 
particularly  point  out  in  this  cafe,  Mrs.  Newland,  a  fifteih 
of  Mr.  Evans,  and  Mrs.  Webber  who  is  a  particular  ffi«nd 
of  Mrs.  Kvanfi%  is  this  :— 

Mrs.  Newland  does  not  d^pofe  at  ail  as  to  the  fad  6f 
throwing  down,  for  (he  did  not  fee  it.  All  that  fhc  hw 
TirtSy  that  Mrs.  hvans  came  and  fat  upon  his  knee;  that  he 
com^aified  of  the  inrcrrnption'of  fomeching  that  he  was 
reading:  and  the  next  thing  flic  f'aw  was,  this  lady  rolhng 
upon  th«  hearth.  So  that  her  evidence;  taking  thewhAle 
of  it,  eonnnt  affied  Mr.  Evans.  Well,  but  it  is  fa'rd,  from 
her  account  it  neverthciefs  appears,  that,  immediately  upoti 
Ihe  occafion,  Mrs.  Kvans  brought  home  the  charge  to  Mr. 
Evans;  for,  as  Mr.  Ncwhmd  depofcs  On  his  offering  to 
atfift  her  up,  flw  faid,  Toti  brutr,  let  tne'ahff.  Mrs.  Webber 
fays,  that  Mrs.  Evans  expoftulatcd  with  him  in  a  mild 
manner,  when  he  offered  to  aflif!  her;  but  the  inanfter  is 
this,  Tou  brute  let  meahne.  And."  ^e  then  rolltd  from  him, 
•*  and  got  up  without  aiTTflance.'* 

Now,  taking  it  that  Mrs.  Evans  did  (tippofe  at  this  time, 
that  it  was  the  rnfentional  a£t  of  Mr.  Evans,  flill  her  fiip- 
poifition  is  not  fufficient  for  the  Court  to  raife  an  evidence 
of  adual  intention  upon  it.  Mrs.  Evans,  prone  to  take 
oflRence,  might  perhaps  i^ranily  afcribe  that  to  defign 
which  was  the  m^re  effefi  of  accideiit.  To  take  that,  then, 
for  the  true  reprefentation  of  the  fa£V,  upon  th«  fingle 
ground  of  her  fupppfiiig  it  fo,  would,  I  think,  be  going 
ai  very  dangerpus  and  unreafonable  length  of  admifliOn 
indeed. 

But,  what  is  the  account  Mrs.  Webber  gives  of  this 
biiffOefs  ?  she  fpeaks  very  imperfedly  to  a  great  deal  of  what 
fHiffed.  She  admits  her  hearing  not  to  be  very  good.  She 
faya,  however,  "  ihc  law  Mr.  Evans  lift  up  his  knee,  as  flie 
**  eould  plainly  dirccm,  and  Mrs.  Evans  then  fell  down 
f*  lipori  the  hearth  before  the  fire,  near  to  which  Mr. 
•*  Efans  was  fitting;  on  which  the  deponent,  who  was 
•*  Wy  much  frightened,  fcreamed  oUt,  and  faid,  Godd 
^  God,  Sir,  how  could  you  do  fo  ^  or,  how  eould  you  be 
••ft  cruel  r 

Hiii^i  in  f he  firft  f>lace,  fuppofiitg  the  faa  that  thi^  V^d^f 
{Mffttiiilly  lee  fh»t  Ac  hys  ihc  did  fee*/u  \l  at  '^W 1 1^^- 
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conclufion,  or  what  bnvc  I  to  fatisfy  me,  that  this 
notion  on  the  part  of  Mr.  Evans,    which  pofTihly 
have  been  made  with  an  Intention  lo  diflodge  his 
om  her  feat.,  was  yet  done  with  the  intention  ot  pro- 
f  ihe  conftquence  which  it  produced,  namely,  that  of 
ling  her  down  upon  the  hearth,  and  hurting  her  con- 
ably  ?  She  comes  and  feats  hcrfelf  upon  his  knee.     She 
rs  into  a  converfation  with  him.     A  hufband  is  not  aU 
/s  in  a  difpofition  to  converfe  with  his  wife.     She  upon 
t  occafion  continues  there.     He  makes  a  motion  to  difl* 
ige  her  from  her  pofition,  and  this  confequence  happens* 
at  file  falls  upon  tlie  hearth.     He  immediately,  as  it  ap- 
ears.  Attempts  to  give  aiTiftance,  which  (he  repulfcs  in  the 
i'ay  that  Mrs.  Ncwiand  fays,  Tou  brute ^  ht  me  alone.     The 
jlher  witnefs,  Mrs.  Webber,  fays,  that  (he  upon  the  oc- 
cafion exclaimtd,  "  Good  God,  Sir,  how  could  you  do  fo?'* 
to  which  ^e  jioi wers,  **  He  did  not  intend  it ;"  which  an- 
fwcr  this  lady  chu/cs  to  call  an  equivocal  anfwer,  but  which 
appears  to  me  as  Jire^  an  acifwer  as  could  be  given.   Is  there 
any  thing  lite  an  equivpcatioii,  or  ambiguity,  in  that  an- 
iwcr? — Txking  the  iJimoil  of  thefad,  then,  upon  the  evt* 
^ence  of  thcfc  two  wiinedes  ccmpoundL'd  together  (for,  as 
to  weighing  minute  arcumOance>,    there  is  no  end  of  it> 
there  mi^ht  be  perhaps  a  little  want  of  caution,  a  want  of 
fomo  littic  attcntiop  at  the  time,  juft  at  the  inoment  of  re- 
moving this  lady  from  his  knee  :  but  that  there  was  an  in- 
tention of  cruelty;    tlut   there  was  an  intention  th^t  this 
I  uiy  fliould  be  afltcvvled  by  the  flight  motion,  to  which  pcr«i 
hjps  he  involuntarily  had  at  that  time  recouifc;  I  have  no- 
thing in  the  world  thai  applies  to  my  mind^  .wLth  any  dcgrcf 
or  force  wbaicytTj  to  fatisfy  me  thst  it  was  fQ. 

But,  what  wasthceffed  of  this  fall  ?  And  here  again  I  r 
fort,   as  I  muft  do  f^om  beginning  to  end,  jo  t\}e  condv 
of  the  parties — That  is  the  key  by  which,  I  think,. cvf 
thing  here  is  to  be  unlocked.    "VVhy,  Mrs.  Evans  had  be 
it  feems,  reading  a  novel  for  the  entertainment  of  th/e  c 
p.iny — This  accident,  as  ir^igical  as  almoft  any  that  hap 
in  a   novel,    happens  at  this  tin>e;  and  what  is  the  c 
quence  of   it?    VilMt  is  th**  imprc/Fion  it  makes  upo 
mind  of  Mrs.  Webber  herfclf  at  th;it  time?  Why,  I* 
given  a  detaile<i  account  of  this  cruel  tranfadion,  (h 
on  lo  fay,  that  '*  (he  remcmbtrs  flic  regretted  much  ' 
*'  tertainment  that  fhe  had  loll  by  the  difcontinuanc 
**  reading  of  the  novel."  That  ishcr  imprefTion.  Thcl 
an  a3  o^  horrid  barbarity  performed,  and  what  is  uppe 
bcr  mind  k,  the  lofs  of  the  reading  of  tbii  no?el,  w 
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leen  the  entertatnxnent  of  the  evehmg.  Howerer,  it  did 
happen  that  (be  was  nor  even  deprived  of  this  entertainment 
t>ecaufe  (he  goes  on  to  fay,  **  that  Mr.  Evans  Aaid  in  the 
**  room,  and  he  read  the  novel.''  Then  I  have  this  fad, 
that,  after  an  ^Gt  fo  brutal  as  this  was,  thefe  ladies  nor  only 
continued  in  the  room  with  the  monfter,  who  had  been 
'guilty  of  it ;  but  fubmitted  to  receive  from  htm  the  entertain* 
ment,  which  they  had  been  prevented,  By  his  behaviour  to 
IVfrs.  Evans,  irom  receiving  from  her  I  do  think,  then, 
chat  the  coming  afterwards  and  reprefenting  fuch  a  marter  as 
mhia  with  any  degree  of  gravity,  is  abfurd  and  ridiculotu  in 
«he  higheft  degree. 

It  rouft  alfo  be  obferved^  that  Mrs.  Evans  herfelf  canre 
^own  that  night  after  fupper ;.  and  it  has  been  made  a  proof 
^  great  barbarity  on  the  part  of  Mr.  Evans,  that  he  ob- 
ferved  to  a  gentleman  who  fupped  there  that  night,  **  that 
^'  the  poor  thing  was  not  very  well."  Now,  that  depends 
entirely  upon  the  manner  of  faying  it,  whether  it  is  to  be 
taken  as  an  expreiTion  of  infult  or  of  condolence ;  of  the 
condolence  of  a  very  affedionate  hu(band,  forry  perhaps  that 
lie  had  not  pmdifed  all  the  care  and  attention,  in  that  mat- 
-ter,  which  an  affedionate  hu(band  might  have  wi(hed  to 
iiave  done.  He  might  then  have  very  well  faid,  "  The 
•<  poor  thing  was  not  very  well."  But  that  it  was  done 
Vfith  any  intention  to  infult  her  feelings— to  be  furc,  the 
manner  in  which  this  Mrs.  Webber  has  depofed  to  her  own 
tieetings  on  the  occafion,  abundantly  fatisfies  me  that  it 
could  not  be  done  with  any  fuch  intention. 

Now,  here  concludes  the  hiftory  of  pcrfonal  cruelty,  fo 
far  as  it  confifts  in  perfonal  and  corporal  ads.  An  hiftory 
iwry  heavy  and  formidable  in  its  commencement,  whilft  it 
refts  in  mere  alligation',  but  which  grows  weaker  and  more 
iniignificant  every  llep  as  it  advances  towards  proof.  Com* 
paring  the  charge  and  the  proof,  I  think  it,  then,  my  duty 
to  difchai^  that  debt  which  the  juftice  of  this  Court  owes 
to  the charader  of  Mr.  Evans,  by  declaring,  that,  .upon  the 
imoft  careful  and  the  moil  confcientious  inveftigation  of  it, 
this  proftfcution,  fo  far  as  it  refpefts  thefe  faQs,  is  unad* 
vifedly  and  unwarrantably  brought.  1  therefore  fully  excul- 
pate him  from  the  charge  of  unmanly  cruelty,  which  is 
founded  upon  thefe  fads;  and  I  do  very  fmcerely  regret* 
that,  umler  any  advice,  this  poor  lady  (hould  have  preferred 
fe  black  an  accufation  againft  her  hu(band,  and  one  fo  to* 
tally  deftu utc  of  all  reafonable  colour.  ... 

On  t  Ke  2  3d  of  December,  Mr.  Evans  took  the  refolutw\ 
of  6m\ly  kpm(ting4rom  bis  wife.     It  \s  ^\tai^e)^  \t\  \Vv^ 
^  fexit* 
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fbMiteenth  ankle  of  the  libel,  that  *'  he  did  arUlrarilf, 
^  and  without  Myciufe  or  provocation  whatever,  depriiTte 
**  his  wife  of  dt  gdvernmeilt  in  his  family,  and  authoritjr 
^*  over  his  fervants ;  and  that  he  did,  on  or  about  the  23d 
^'  of  December,  1 788^  finally  withdraw  from  her,  and 
**.  without  Caufc." 

Now,  from  ftating  the  deprivation  of  authority  firft,  and 
the  reparation  afterwards,   one  w6uld  fuppofe  that  he  had 
deprived  this  lady  ci   authority  in  his  houfcp   before  hk 
quitted  it  himreif;  and  to  that  eflFe3,  Tomlins  pofuively 
Twears,  viz.  that  **  foroe  time  abont  the  4th  of  Odober,  he 
**  gave  her  orders  not  to  obey  Mrs.  Evans,  but  to  pbey  bther 
^*  perfons,"  who  arc  there  mentioned.     This,  however,  is 
crroneoufly  and  careleftly  dated ;  becaufe  it  is  moft  pofi- 
tively  contradided  by  all  the  other  fervants  who  are  ex- 
amiued— -Odell,  Frafer,  Glover,  JelTop ;  all  of  whom  are 
examined  upon  the  Ihirieenth  article,  and  who  fay,  that 
this  deprivation  of  antfaority  did  not  tnke  place  while  Mc» 
Kvans  continued  in  a  ftate  of  cohabitation  with  her.    How* 
ever,  there  is  a  hGt  which  comes  out  upon  the  evidence  of 
Odell,  and  it  is  this  \  that  Mr.  Ev^ns  had  taken  into  hia 
owfi  hinds  fomething  of  the  departnitMit  of  the  houfe  ccco* 
noitiy :  I  don't  think  it  very  .cicirly  appears  what—- It  is  upoft 
the  third  intcrrogiitnry ;  to  which  (lie  anfwers,  ihat  "  Mrs. 
^*  Eyans  decKned  giving  orders,  when  the  rcfpondent  ap- 
**  plied  to  her,  foon  after  her  firft  goine;  to  live  in  her  fcr- 
**  vice  (which  was,  1  think,  up<)n  the  firft  d^iy  of  November), 
**  and  told  her  to  go  to  her  mafler ;  thai  (be  would  not  take 
*'  the  management  of  the  houfe ;  that,  as  Mr.  Kvans  did 
**  part,    he  "might  do  the  whole :  and  ftic  could  not  theft 
••  fettle  her  bills  ;  in  confequence  of  which,  he  took  the  nfia« 
*'  nagement  of  ail  his  houfehold  concerns  ;  and,  on  a  new 
"  fcrvant  coming,  the  rel'pondent  told   Mrs.  Evans  of  fhd 
**  fervant's  coming  fo  he  hired ;  but  fhe  would  have  nothing 
♦*^to  do  vi<J»  it,  on  which   Mr.  Rvans  hiretl  her;    and  he 
**  did  not,  to  her  knowledge,  rcf  ufe  to  permit  her  to  hire  a 
*'  maid-iervatit,  or  to  do  any  other  domcftic  ofltce  of  thit  or 
<*  the  like  nature,^ 

The  counfel  have  fakcn  up  this  quarrel  pretty  Ilrongly  in 
behalf  of  Mrs.  Evans,  and  have  inveighed  very  Ibudly 
againft  the  barbarity  of  a  hu^and,  for  taking  into  hisowil 
hands  any  part  of  the  family  occonomy ;  hut,  initiy  appre* 
henfion,  a  good  deal  without  re^fon.  I  cannot  call  it 
cruelty,  if  a  gentleman  chufes.to  fettle  his  weekly  bills  hittH' 
ft\f\  becaOfe,  I  take  it^  that  a  wife  aQs  in  this  refpeft  not 
by  znj  original  right,  but  as  the  fteward  and  as  thft  repstk* 
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feot4tiYe-of  her  hufband.  And  if  a  man  has  but  4  nio^r 
derate  opinion  of  his  wifc%  manageinenty  and  is  vain  enougK 
to  have  a  tetter  of  liis  own,  why,  if  he  does  chufe  to  t^kc 
ioto  his  own  hands  the  payment  of  the  weekly  billsf  I  pro- 
teft  it  does  appear  to  me  to  be  that  kind  of  coodud  with 
Mfhich  no  magtilrace,  ecckTsalli^al  or  civil,  has  any  right  to 
iDtcrfere.  (  fay^  I  ft:e  nothing  in  that ;  \>iH  I  do  fee,  here 
s)gain«  on  the  other  (ide,  a  pronenefs  to  take  oflFent-e  ;  a  dif- 
pofition  to  revolt  ;  a  difpoittiop  to  return  4  fuppofed  infuU 
\f  fomething  very  like  diiobediencc. 

On  the  ajd  of  December,  Mr.  Ev^ns  took  the  refolution 
of  finally  feparating  from  his  wife.  Inhere  had  been  for  a 
time  growing  diflcnfions,  which  had  freijuently  ripened  into 
propofals  for  a  reparation  ;  and  thefe  propoH^ls,  which  had 
^ways  come  from  Mr.  Llvans^  had  been  withdrawn  upon 
the  interference  of  friends,  and  the  parties  had  become  half 
reconciled. 

In  September,  1788,  he  had  very  abriiptly  quitted  Mr. 
Thackeray's*  where  he  had  been  upon  a  vifit  with  his  wife  ; 
and  he  propofed  a  feparation  in  a  letter,  the  contents  oi 
which  are  Aated,  in  a  great  meafurt,  by  Mr.  I'hackeray. 
Now,  there  could  have  been  no  flict  of  cruelty  at  that  ()ar- 
tkular  time,  which  gave  occafion  to  the  defirc  of  a  fcpa- 
ration  ;  bccaufe  Mr.  Thackeray  fwears  that  *^  he  does  not 
*^  know  the  occafion  of  this  quarrel/^  thoui;h  it  clearly  hap< 
pened  at  his  own  huufe.  It  could,  then,  have  been  no 
more  than  mere  private  difagreement.  In  the  f<7paratioq 
propofed  was  this  circumdance,  that  *^  he  had  acceded  to 
^  her  having  the  charge  of  the  children."  After  thib,  i 
can  never,  furely,  admit  it  to  be  faid,  that  the  reafon  why 
this  Jady  chofe  to  remain  with  her  hufband  was,  '^  an  ap- 
**  prehenfioii  that  (he  might  be  debarred  of  the  comfort  of 
"  her  children  ;"  bccaufe  the  terms  of  the  reparation  then 
propofed  were»  **  that  (he  (bould  have  the  charge  of  the 
^dren.*'  Mr.  Thackeray,  very  prudenily  anxious  for  a 
reconciliation,  as  I  think  he  was  (fuppofing  him  ignorant 
of  all  thefe  atrocious  fads  of  cruelty)  he,  ahcr  all  thin^ 
v«orc  a  letter  to  Mr.  Evans — llaiing  what?  Why,  dating 
^  Mrs,  Evans's  ur.tafinefs,  and  her  anxiety  for  a  reconci- 
"  |iation  i"  though  ftie  was  then  either  in  polfcffion  of  the 
ql^Udren,  or  at  Icaft  had  the  pofl'eflion  of  them  abfolutely 
f^pured  to  her.  It  is  impoinblc,  then,  for  me  to  fuppofe 
ommpmcnt,  after  this,  that  her  anxiety  for  a  reconciliation 
yrcjCccded  from  any  thing  elfe  than  an  airachment  to  her 
^oflMUid. 
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Mr.  Thackeray  fays,  he  requefted  a  meeting ;  ^fr.  Evans 
declined  it,  but  defired  the  means  of  meeting  a  rhird  perfoiit 
after  Mrs.  Evans  had  agreed  upon  a  i'eparation.  I  fee  nothing 
(hat  is  at  all  particular  in  that.  It  feems  to  me  a  proper 
caution  on  his  part,  that  he  (hould  have  defired  to  have  his 
family  controvcrfy  fubmitted  rather  to  the  judgement  of  a 
third  perfon,  than  to  the  judgement  of  a  perfoHi  who, 
though  a  very  honourable  man,  was  yet,  it  is  to  be  re- 
memberedy  the  brother-in-law  of  Mrs.  Evans.  However,  a 
reconciliation  wasefFefied  at  this  time,  and  the  parties  lived 
together  again  until  October  the  4th,  when  the  accident 
happened  which  I  have  before  defcribed. 

Then  again  Mr.  Evans  inftih,  as  he  always  does,  upon  a 
reparation.  He  is  the  party  always  infixing  upon  that.  Mr. 
Thackeray,  for  the  firft  time,  then  yields  to  the  neceflity  of 
the  cafe;  though  he  clearly  yields  with  a  good  deal  of  re- 
ludance.  However,  by  the  good  offices  of  Mr.  Henniker, 
they  are  again  half  reconciled. 

On  the  23d  of  December,  Mr.  Evans  withdraws  himfelf 
totally,  taking  with  him  the  perfon  of  his  eldefl  daughter; 
and  offers  to  Mrs.  Evans,  in  a  letter,  which  has  xny  no- 
rice  becaufe  it  has  been  noticed  by  the  Coiinfv:l  on  both 
fides,  a  fettlement  of  £,  jon  a  year.  The  letter,  though 
written  in  the  height  of  irritation,  does  not  infinuarc  that 
fpccics  of  mifconduft  with  wh«ch  (he  has  been  improperly 
charged  in  his  allegation  :  it  only  charges  her  with  intolerable 
manners.  "  . 

Now,  here,  I  think,  that  an   impropriety,  for  the  fiill 
time,  attaches  on  the  condud  of  Mr.  Evans ;  for  Mr.  Evaoi 
muft  be  informed,  that  the  law  of  this  country,  and  of 
every  Chriflian  country,  does  not  allow  a  man  to  ufe  the 
language,  I  will  be  fepavated  frojn  my  wife. — If  Mrs.  Evans 
had  been  guilty   of  any   miiconduct  for   which    the   la^ 
would  decree  a  reparation,  he  would  be  perfeSly  right  lift 
withdrawing  himfelf ;  but  in   all  cafes   whrre  the  law  does 
not  pretty  pofiiivcly  allow,  it  pivtty   pofitively,  I  believe^ 
condemns. 

Marriage  is  the  mod  folemn  en^a,^c*m:nt  which  one  ho  — 
man  being  can  conirai'^  vwh  another.  Ir  is  a  contra^^ 
formed  with  a  view,  n»>t  oi  ly  to  tlie  benefit  of  the  parties 
themftlvcs,  but  to  the  bercfU  i.f  third  parries  ;  to  the  benefit 
of  their  common  offspring,  t^nd  to  the  moral  order  of  civS^ 
fociciy.  Tp  this  contraft  15  fuperadded  the  fjndity  of  "*f 
religious  vow,  to  which  Heaven  iifrlf  is  made  a  party.  M"^ 
Evans  muft  be  toli,  that  the  obligations  of  this  contraSaitf^ 
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not  to  be  relaxed  at  the  pleafure  cf  one  party.  I  may  go 
firthA  ;  they  are  not  to  be  lightly  relaxed  even  at  the  piea- 
fure  of  both.  For,  if  two  perlbns  have  pledged  themfelves^ 
at  the  altar  of  God,  to  fpend  their  lives  together,  for  pur- 
pofes  that  reach  much  beyond  themfelves ;  it  is  a  dodrine  to 
ivhkh  the  morality  of  the  law  gives  no  countenance,  that 
ihcy  may,  by  private  contraQ,  diffolve  the  bands  of  this  fo- 
lemn  tie,  and  throw  themfelves  upon  fociety,  in  the  nnde* 
fined  and  dangerous  charaAers  cf  a  wife  wkbout  a  hulbancty 
and  a  hufband  without  a  wife. 

There  arc,  undoubtedly,  cafes  for  which  a  feparaifon  is 
provided  ;  but  it  mud  be  lawfully  decreed  by  public  autho* 
rityy  and  for  reafons  which  the  public  wifdom  approves. 
Kfere  turbulence  of  temper;  petulance  of  manners  ;  infirmity 
cf  body  or  mind,  are  not  numbered  amongll  thofe  caufes. 
V^hen  they  occur,  their  efFefis  are  so  be  fubdued  by  ma* 
iiagement,  if  poflible,  or  fubmitted  to  with  patience  ;  for 
the  engagement  was  *^  to  take  for  better,  for  worfe ;"  and, 
painful  as  the  performance  of  this  duty  may  be;  painful  as 
It  certainly  is  in  many  inflances  which  exhibit  a  great  deal 
cf  the  miiery  that  clouds  human  life,  it  muft  be  attempted 
to  be  fweetened  by  the  confcioufnefs  of  irs  being  a  duty» 
and  a  duty  of  the  very  Brfl  clafs  and  importance. 

Mr.  Evans,  in  determining  to  quit  his  wife,  does  that 
nvliich  the  law  does  not  approve,  end  for  which  it  provides 
a  remedy.  But  the  remedy  is  certainly  not  that  which  is 
fought  for  in  ihe  prefent  fuit ;  the  remedy  is  the  "  remedy 
**  of  reltitution.'^  It  would  be  abfurd  to  fuppofe  tiiat  the 
taMir  which  furni(hes  that  renoedy,  furniflied  at  the  fame 
time  another  remedy  which  is  totally  the  reverfe  of  it,  and 
totally  inconiillent  with  it.  To  fay  that  the  Court  is  to 
l^nt  a  reparation,  hecaufe  the  huiband  has  thought  fit  to 
-leparate  himfelf,  wculd  he  to  confirm  the  dcfertion,  and  to 
cpratify  the  deferter  ;  ami  the  Court  would  then  become  the 
perpetual  inftrument  of  thefe  voluntary  and  illegal  fepa* 
Otions. 

I  can  never,  therefore,  make  defertion  a  ground  of  fe- 
paration,  though,  in  conjundion  with  ads  of  criTelty,  it 
fitcqaently  is  ;  and»  though  it  may  be  thought  hard  to  fend 
«  wife  back  to  a  hufbai.d  who  has  given  ht-r  fach  a  proof 
^f  alienated  affeftions';  yet  the  Court  docs  not  fend  her 
Ciack  without  due  care  for  her  reception  :  for  the  monition 
it,  not  only»  ''  that  he  (hall  take  her  back,"  but  ^'  that  he 
**  fhall  treat  her  with  conjugal  kindnefs ;"  and,  though 
%lie  CiMirt  cannot  interfere  in  the  minute  detail  of  f;iLta\V{ 
JUCe  (for  much  muft  ever  be  left  to  the  conkienc^  o^  '\tvKv* 
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viduals),  yet  the  Court  will  fee  its  monitions  (o  far  obeyed, 
that  the  great  obh'gations  of  conjugal  duty  (hall  be  complied 
with. 

What  I  have  to  fay  upon  the  remaining  part  of  this  cafe 
vili  be  comparatively  (hort,  becaure  every  thing  that  follows 
in  this  hiftory,  arifes  out  of  this  a£t  of  reparation;  and  I 
have  already  faid,  that  this  fuic  is  not  the  proper  remedy 
for  a  complaint  for  feparation.  The  true  remedy  cannot  bu 
obtained  by  this  fult ;  for,  it  is  a  miftake  to  fay,  as  it  has 
been  fatd  on  this  occafion,  tiiut,  in  the  prefcnt  fuit,  I  can 
iflfue  a  monition  to  either  party  to  return.  This  fuit  can 
lead  to  no  fuch  fentencc. 

Mr.  Evans  quits  his  wife,  and,  in  that  rcfpefl,  does  an 
improper  thing ;  that  improper  (lep  is  followed  by  others 
of  the  fame  nature ;  for  there  is  no  fuch  thing  (one  has 
often  occafion  to  ol)(ervc  it)  as  doing  an  improper  thing 
with  drift  propriety.  He  is  charged  with  having  denied  to 
his  wife  acccfs  to  her  child.  If  ihe  fa£l  were  true,  though 
he  certainly  might  uo  if,  yet  [  fliould  deem  it  a  moft  im- 
proper exercifc  of  rhe  nuiiiial  power,  very  difgraceful  to  the 
perfon  who  praQiftd  it,  and  a  moft  wanton  and  unnecelTary 
outrage  upon  the  :-:rIini:s  c\  a  mother.  But  the  evidence, 
ns  far  iis  it  goes,  doss  ni>:,  in  my  apprehcnfion,  fupport  the 
imputation.  In  W\o  !c;tcr  he  exprei^ly  cngaecs  llut  accefs 
(hall  not  be  denied.  ^Jr.  tlenniker,  wlio carried  that  letter, 
knowing  its  content?,  is  to  be  confiileicd  as  gn:\ra!iiee  of 
lii.ii:  cng*irement.  Ai>  Jo  ilie  letter  rneniioucd  by  Bohiliier, 
of  a  contrary  etVcct,  I  tjke  thut  to  be  one  ot  the  many 
firclions  with  which  that  lady  has  ihoiighi  lit  to  adorn  her 
evidence.  And  as  to  the  taking  her  a^ay  to  a  boardiiig- 
fchool,  though  I  do  v.  iiji  it  had  been  done  with  tefs  pri- 
vacy, and  lefs  precipitation,  as  that  would  certainly  have 
been  more  prudent;  yet  the  i^l.iting  of  the  child  in  a  place 
i)i  education,  does  by  no  inear.s  prove  that  he  mrunl  to  de- 
bar her  the  fight  and  accefs  ot  her  mother;  and  therefore! 
d>  not  i^)Kl  that  ucl  lobe  proved  in  iliis  caU^. 

When  Mr.  lA\':nsqui;s  his  wire,  hvf  v/iilidraws  not,  as  1% 
iijiinuatcd  in  iIm:  libel,  a  piopLr  contribution  to  the  fup- 
port  of  his  wire  ;  but  he  di^js  u  iihdravv,  I  think,  a  pro- 
per mode  of  ni.\;'.intr  th.jt  coniribulion.  lie  commisTions 
his  agent,  Mr.  J.i(.k!bn,  in  coiijuncilon  witli  Mr.  Kvans 
li-nior,  to  fumiUi  .ill  nccefl.iries  tor  Mrs.  Kvaus  and  the  fa- 
mily; lie  otVers /.  y-^o  a  year  fep.iraie  maintenance;  and 
I  his  turnifniPi;  ot  necclTaries  was,  as  I  underftand  Mr. 
Jackfon,  mcrtl/  provlfipnal  till  fonie  fettlemcnt  wasa£kually 
niui!c.     Hl'  leaves  dircdions  with  the  fcrvants,  of  wjiich  a 

cony 
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copy  is  exhibited,  certainly  drawn  in  terms  fufficiently  per- 
emptory, in  which  he  refers  thofe  fervantSp  for  all  orders 
to  Mib  Evans.     Now  this  is,  certainly,  a  (ituation  of  de- 
pendence and  indignity  in  which  Mrs.  Evans  is  placed.    I| 
is  putting  her,  for  ihe  fupply  of  her  neceflicies,  into  thit 
hands  of  his  ftfter  and  his  folicitor.      But  then,  I  muft  re« 
membor  the  fad,   that  Odell  fays,  that  at  this  time  Mrs. 
Kvan  bad  abdicated  the  government  of  the  family,  in  con* 
icqoeiice  of  the  offence  which  (he  had  taken  at  fome  con^ 
du  A  of  Mr.  Evans.     She  had  refufed  to  carry  on  the  fantilyr 
btffinefs.    Somebody  muft  take  care  of  the  houfe.    If  Mrs. 
Evans  would  not  undertake  it,  perhaps  Mifs  Evans  was  aa 
proper  as  any  body  elfe.     To  be  fure,  if  Mrs.  Evans  had  at 
this  time  fignified  her  defire  to  a&  as  miftrefs  of  the  houfe; 
if  he  had  remonftrated  at  this  moment  againft  this  entire 
transfer  of  domeftic  authority,  there  would  have  been  gtuuod 
cif  complaint ;   but  I  think  Mr.  £van5,  under  the  circum- 
fiances,  had  no  reafon  to  prefume,  that  fhe  would  have  dons 
that  under  a  ftate  of  reparation,  which  (he  had  refufed  to  do, 
living  in  conjundlon  with  him.     Though  I  think  it  is  a  de« 
gradation  under  which  (he  ought  not  to  remain :  yet  I  can« 
not  help  thinking  that  (he  has  herfelf  very  largely  contributed 
to  place  herfelf  upon  that  footing. 

It  is  charged,  in  the  next  place,  that  he  deprived  her  of  all 
pecuniary  credit.     I  (hould  be  unwilling  to  remark,  that,  if 
proper  fupplies  were  furni(hed  by  the  attention  of  Mr.  Evans 
fcnior,   and  Mr.  Jackfon,  credit  was  not  abfolutely  necef- 
fkrj.     However,  the  proof  of  the  fad  is  this ;  that  Sir  Her- 
bert Mackworih,  his  banker,  and  Mr.  Boehm,  were  forbid 
to  furniCh  her  with  money  (as  proved  by  Mr.  Moore)  with- 
out his  written  order.    Now,  I  proteft  that  I  have  never  un- 
tlerdood  it  to  be  a  part  of  the  prerogative  of  a  wife,  that 
fbe  (hall  have  a  right  to  draw  for  what  fhe  likes  upon  the 
banker  of  her  hufband.     The  purfe  is  her  hufband's ;  and 
it  fcems  to  me  a  matter  of  indifference,  in  its  own  nature, 
whether  ilie  fupplies  p^fs  through  the  hands  of  Sir  Herbert 
Xlackworth,  oi  Mr.  Jackfoo  and  Mr.  Evans.     It  is  necef* 
larTy    undoubtedly,   to  fupply  her  with  money;  but  the 
ttsodc  of  doin^  it  by  a  banker,  ]  fuppofe,  is  not  abfolutely 
laeaefCiry:  I  do  not  take  it  to  l>e  pcrfe£lly  ufual.     He  had 
indolged  her  before  with  an  unlimited  liberty  of  this  kindf 
.^K^iclif   upon  the  reparation,    it  is  proved  he  withdrew. 
"^Tl^t^  under  the  prcfent  circumftances,  he  (hould  not  leave 
la^r  AO  unlimited  power  of  drawing  upon  his  binker,  no- 
.body  cbuM  wonder.     And  as  far  as  /[-soo  a  year  went,  he 
pvofieffibd  (and  gave  every  evidence  of  fincerity  in  thofe  !;tq« 
Vol.il  O  (r^otA\ 
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fefliuns)  that  he  was  ready  to  leave  tier  that  power.     N© 
proof,  here  again,  is  offered  that  Mrs.  Evans  ever  requefted 
any  money  of  him.      If  a  hufband,  upon  requeft,  refutes 
•o  furnifli  necefTaries,   cither  by  htmfeH,  or  his  agent,  un- 
doubtedly he  is  culpable ;  but,  if  a  wife  does  not  think  fit 
to  make  any  requeft  or  demand,  it  is  gomg  too  far  to  fix 
upon  a  hufband  cruelty,  merely  becaufe  he  refufes  one  par- 
ticular mode  of  fupplying  her    ivith  money,    and  which 
mode  he  was  never  bound,    under  any  circumftances,  to 
pradife;  but  which  in  the  pr«*teni  cafe,  as  far  as  it  appears^ 
he  has  never  even  been  requelled  to  conform  to.     The  faft 
is,  that,  finding  her  credit  flopped  at   the  banker*s,    flie 
trufted  (as  well  (he  might)  to  the  kindnefs  and  liberality 
of  her  relations ;  and,  without   making  any  application  to 
her  hufband,  as  I  fee,  avails  herfelf,  not  very  advifedly,  of 
this  as  a  circumflance  on  which  to  found  a  charge  of  cruelty. 
He  is  charged,  tn  the  next  place,  with  refufmg  her  the  aid 
of  nKdicine,  and  that,  with  that  view,  he  fent  Mr.  Jackfon^ 
his  attorney,  to  Mr.  Paumier,  to  forbid  him  fupplying  her 
■with  nwdicines.     They  have  both  been  examined,  and  they 
differ  in  their  evidence.     Mr.  Paumier  fays,  "  he  received 
*■  orders  from  Mr.  Jackfon."      Mr.  Jackfon  fwears,  "  he 
•*  accidentally  met  Mr.  Paumier,  who  afted  if  he  was  to 
••  attend  her  on  Mr.  Evanj.^  account ;  that  he  declined  giv- 
•■  ing  any  direSions,  as  (he  had  left  the  houfe ;  that  he  nc- 
•*  ver  forbid  any  perfon  from  giving  her  credit,  oor  was 
•*  ever  fent  for  that  purpofe  by  Mr.  Evans ;  nor  did  he,  nor 
•'  did  Mr.  Evans  ever,  to  his  knowledge,  forbid  any  perfon 
**  from  giving  her  credit.'*     Then,  Tarn  either  to  fuppofe 
tliat  Mr.  Paumier  milunderftood  Mr.  Jackfon,  which  might 
eafily  be,  or,  that  Mr.  Jackfon  delivered  thofe  orders  of  his 
own  head,  for,  he  does  poinivcly  fwear  that  he  was  never 
feni  with  any  fuch  orders  from  Mr.  Evans;  and,  in  order 
to  aflfeft  Mr.  Evans  with  this  faS,  he  muft  be  the  ordercr» 
Suppofi.ng  it  to  be  fixed  upon  Mr.  Evans,  it  might  ftill  rc-^ 
main,  I  think,  for  confideration,  how  far  the  di charging  o^ 
Mr.  Paumier,    who,  lor  any  thing  that  appean,  wag  noc 
particularly  defired  by  this  lady  to  attend  her;  how  Tar  th^ 
dtfcbarging  him  niercly  from  the  oWi^ation  of  attending  oi» 
Mr.  Evans's  account,   rs  to  be  deemed  an  acit  of  cruelty^ 
more  particularly  where  the  hu(band  knew  (as  he  could  ncC 
but  know)  that  (he  w;?s  under  circumftanccs,  where  (he  wti^« 
fure  to  receive  every  aiTillance  of  thnt  kind  from  her  rela--' " 
tions.     I  do  think«  to  call  this  a  rcfufal  of  all  neceflarj  me—' 
dical  aid  to  a  perfon  who  was  ill,  does  feem  to  me  tQ  bCP 
putting  upon  fuch  a  bufinefs  no  very  fair  colour. 
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That  a  ivoman,  under  fuch  circumflances  as  (he  now 
ivas  placed,  ihould  not  chufc  to  continue  any  longer  in  the 
houfe,  is  not  to  be  wondered-at.  It  was  certainly  a  (late  of 
irdignity.  But  Mr.  Jackfon  pofitively  fwears,  chat  **  he 
**  offered  no  violence  ;  that  he  threatened  none ;  that  he 
*'  wus  not  authorifed  to  do  either  the  one  or  the  other ;  and 
**  that  it  was  a  niatter  of  confiderable  furprife  to  him  when 
**  (he  quitted  the  houfe."  To  me  however,  I  own,  it  would 
have  been  a  matter  of  furprife,  if  (he  had  continued  there» 
confidering  the  footing  upon  which  (he  then  was.  Mr8» 
Thackeray  fwears,  that  **  (he  faw  two  or  three  letters  from 
**  Mr.  Jackfon,  intimating  that  Mrs.  Evans  mud  quit  the 
*^  houfe,  o^  he  would  take  (leps  that  would  be  difagreeable.'* 
Now,  taking  it  that  Mr.  Evans  meant  to  have  two  houfes, 
two  feparate  cQablifliments;  to  have  an  e(labli(hment  ne« 
ceflfary  for  the  wife;  to  be  fwre  a  lefs  houfe  would  be  fuf- 
ficient  for  her  in  confequence  of  this  fepd ration  ;  and  no  juft 
caufe  of  complaint  could  arife,  unlefs  the  houfe  to  which 
(he  was  defircd  to  withdraw  was  fuch  a  one  as  it  was  impro- 
per for  the  wife  of  Mr.  Evans  to  inhabit;  for,  1  cannot  but 
(ay,  that  a  hu(band  has  a  right  to  dired  the  removal  of  hia. 
own  family. 

•  Thdre  is  another  matter,  which  has  been  made  a  pretty 
long  fubjeS  of  difcuffion  in  this  cafe ;  a  matter  of  trunks 
and  boxes,  which  has  been  introduced  into  the  allegation^ 
but  not  into  the  libel.  One  reprefentation  is  given  of  it  by 
Mr.  Jackfon;  another  by  Mademoifelle  Bobillier :  and  I 
think  I  do  not  pay  any  one  individual  any  fort  of  compli- 
ment, when  I  fay,  that  I  (hall  take  his  depodtion  in  pre- 
ference to  her's. 

.  After  all,  there  are,  certainly,  circumftances  fufEctently 
ho(tile  attending  this  feparation.  I  wi(h  it  had  been  con- 
duced wiih  more  care;  with  more  caution  ;  with  more  tcn- 
dcmefs,  on  the  part  of  Mr.  Evans;  for  care,  caution,  and 
tendcrnefs,  would  have  been  prudence.  I  muft  however  re- 
anember,  thiit  there  were  at  this  time  declared  hoftilities  fub* 
Ming;  great  mutual  exafperation.  It  was  now  become  a 
cbnte((  of  etiquette,  of  honour  and  fpirit,  on  both  fidei. 
Nothing  can  be  more  clear  to  me,  than  that  the  hu(band 
Aeant  to  fupport  his  wife  with  fufficient  Hberality ;  he  had 
fhrays  done  it;  for  want  of  liberality  is  np  where  in  the 
cnifc  to  be  found  imputable  to  him.  However,  the  parties 
agieeii^  in  fubftance,  they  difagrec  in  terou;  they  difagree 

Jlj  in  the  nature  of  the  fecurity  that  was  to  be  given  for 
t  allowance  propofed.     It  is  not  my  bufincib  to  drop  an 
*  «piBioa  upon  that  fubjed;  for,  after  whal  I  h2L\^^i\^^\x 
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vrill  be  fufficiently  clear  that  it  is  not  the  bufinefs  of  thlf 
Court  to  approve  at  all  of  fuch  feparationf.  Hut»  if  I  eoald 
with  propriety  for  one  moment  abftrad  myftlf  from  the  pub« 
lie  fttuation  which  I  am  now  in,  and  coakt  fland  in  the 
iitnation  of  a  private  individinl,  and  as  the  advi(er  of  Mr. 
Evans,  I  ihould  fay,  that  the  generous  part  woald  he  the 
prudent  part  in  fuch  a  bufmefs ;  and  that  a  condudcf  that 
nature  would  be  that  condud,  under  all  the  circumftancet^ 
which  it  wa5  mo({  advifeable  to  adopt  :•— however,  with  that 
I.  have  nothing  to  cfo.  The  fpirits  of  the  parties  are  mu« 
tnally  ifritated  againd  each  other;  the  treaty  goes  oflF  upoil 
that  ground ;  and  the  refufal  to  adopt  2  particular  mode  of 
ftcuring  the  allowance,  is  to  be  conftrued  a  denial  6f  all  ne* 
c;e(rary  fupport,  and  to  be  made  the  foundation  ef  an  aocii» 
fation^  of  cruelty. 

The  truth  of  the  cafe,  according  to  the  impreflion  which 
die  whole  of  it  makes  upon  my  mind,  is  this  >-»Two  per- 
fons  marry  together;  both  of  good  moral  charaders,  but- 
with  fomething  of  warmth,  and  fenfibility,  in  each  of  their 
tempers  ;  the  hufband  is  occaftonally  inattentive ;  the  wife 
has  a  vivacity  that  fbmettmes  difpleafes,.  that  ibnaetimes  o^ 
fends  and  fomctimes  is  offended ;  fomething  like  unkindnefr 
is  produced,  and  is  then  eafily  inflamed;  the  lady  broods  ^ 
over  petty  refentments ;  which  are  anxioufly  fed  by  the  bofy 
whifpersof  humble  confidants;  her  complaints,  aggravated 
by*  their  reports,  are  carried  to  her  relations,  and  meet  with 
fi>Riething  like  a  facility  of  reception  from  their  honed,  but 
well-intentioned,  minds.  A  (late  of  mutual  irritation  in^ 
creafes;  fomething  like  incivility  is  continually  preflifing; 
and,  where  it  is  not  prac^ifed,  it  is  comiiuuUy  fufpeded^ 
every  word,  every  a£l,  every  look,  has  a  meaning  attached 
to  it,  it  becomes  a  conteft  of  fpirit,  in  form,  between  two 
perfons  eager  to  take,  and  not  abTolutely  backward  to  gtve» 
mutustl  offence;  at  lad  the  hufband  breaks  up  tlie  famUy  con* 
nedion,  and  breaks  it  up  with  circumftances  fufficiently  ex- 
prefSve  of  di%uil :  treaties  are  attempted,  and  they  laif" 
carry,  as  they  might  be  expeSed  to  do,  in  the  hands  of  per* 
fons  ftrongly  difaffeQed  towards  each  other;  and  then,  im 
the  very  fird  time,  as  Dr.  Arnold  has  obferved^  a  fuit  of 
cruelty  is  thought  of;  a  libel  is  given  in,  black  with  crinaK 
sating  matter;  recrimination  comeii  from  the  other  fide } 
accufations  rain  heavy  and  thick  on  all  (ides,  till  all  it  in^ 
volved  in  gloom,  and  the  parties  lofe  total  fight  of  cuh 
others  real  character,  and  of  the  truth  of  everj  mm  &ft 
which  is  involved  in  the  caufe. 


DoCTOIt«    CoUMOKS.  i^y 

Out  of  this  flate  of  darkners  and  error  it  will  not  becafj 
(or  them  to  6nd  their  way.  It  were  much  to  be  wiflicd  that 
they  couid  find  it  back  again  to  domeftic  X)eace  and  happi* 
Dcfs.  Mr.  Evans  has  received  a  complete  vindication  of  his 
charader.  Standing  vpon  that  ground,  I  tnift  he  will  aft 
f  rudeiitiy  and  gencroufly ;  for  generofity  is  prudence  in  fuch 
<ircur6ftanccs.  He  will  do  well  to  remembcrt  that  the  perfoa 
he  contends  with  is  one  over  whom  viQory  is  painful  ^  th^ 
Ihe  is  one  to  whom  he  i&  bound  by  every  tie  that  can  faften 
the  heart  of  one  human  being  to  another ;  ihe  is  the  partner 
^  his  bed!— the  mother  of  his  o(&prin§1  And,  tfmiftakes 
liave  been  committed  (and  grievous  miftackes  have  been  com- 
Cttitted,  mod  certainly,  in  this  fuit)  (he  is  ftill  chat  perfon 
whofe  mifiakes  he  is  bound  to  cover,  not  only  from  his  own 
fiotice,  but,  as  far  as  he<:an,  from  that  of  every  other  perfon 
in  the  world. 

Mrs.  Evans  has  likewife  Comething  to  forget ;  mifiakes 
fiave  been  made  to  her  difadvantage  too  in  this  bufmefs : 
ftc,  I  fay,  has  fomeihing  to  forget.  And  I  hope  (he  has  not 
to  learn,  ihat  the  dignity  of  a  wife  cannot  be  violated  by 
fubmiflrion  to  a  huiband. 

It  would  be  happy  indeed,  if,  by  a  mutual  facrifice  of  r*- 
fentments,  ^ace  -could  poffibly  be  re-e(labli(hed.  It  re- 
t|uires,  indeed,  great  efforts  of  generofity,  great  exertions 
of  prudence,  on  their  own  part,  and  on  the  part  of  thofe  who 
are  conneded  witli  them.  If  this  cannot  be  done;  if  the 
breach  is  too  far  widened  ever  to  be  clofed,  Mrs.  Evans  muft 
find  her  way  to  reKeJ ;  for,  (he  mull  not  •continue  upon  her 
prefent  f'Lcrin^,  no  not  for  a  m©nr)cnt:  (he  muft  call  in  thit 
mfcfvention  oif  prudent  and  refpe6table  friends;  and,  if  that 
is  ineflRsdual,  (he  rrnift  apply  to  the  Court,  under  the  guid- 
Unceof  her  <ounlel,  or  other  perfons  by  whom  the  matri- 
noniill  law  of  this  kingdom  is  underftood. 

But,  in  taking  this  review^  I  lather  digrefs  from  my  pro* 
cilice  in  giving  sdvicc :  my  province  is  merely  to  give  judg- 
ment ;  to  pronounce  upon  wh^t  I  take  to  be  the  r efult  of  the 
filAs  laid  before  mc.  Confidering,  rj>en,  all  thofe  fads, 
with  the  mod  confcienttous  care,  and  with  the  moft  con- 
jbicnlious  application  of  my  anderflanding  to  their  refult,  I 
Aid  of  opinion,  that  Mr.  Kvans  is  exculpated  from  the  charge 
iif  annanly  and  unlawful  cruelty,  {therefore  pronounce, 
*'  that  Mrs.  Evans  has  failed  in  the  proof  of  her  libel,  and 
^iKrmifsMr.  Kvans  from  all  ftirthfcr  obfervanceof  juftice 
•hlfbiabehatf.'* 
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CASES 

In  the  Court  of  King's  Bbvch  in  Trimitv 
Term,  30  Geo.  III. 


^Thc  following  General  Rule  was  made  by  the  Court 
in  this  Term. 


It  IS  ordered.  That  from  and  after  the  laft  Day  of 
this  Term,  (Trinity  30  Geo.  111.)  the  CuftosBre- 
vium  of  this  Court  fhall  indorfe  upon  every  Writ 
OP  what  UayandatwhatHour  the  fame  wasfiled. 

Py  the  Court. 


Rex  v.  Stobbs. 


The  defendant,  being  one  of  the  Officers  of  the  Palace 
Court  at  Weftminftcr,  arretted  E.  Pyotr,  Efq.  by  virtue  ef 
a  Writ  out  of  the  faid  Court,  and  within  the  limits  of  the 
fame,  and  without  leave  for  making  the  arreft  beitig  ^cfl 
obtained  from  the  Board  of  Green  Cloth.  In  confeqqoioii 
of  which  he  was  indided  for  the  aflault  and  falfe  imprv* 
fonment,  and  ^  fpecial  verdi6l  wa$  found  on  the  triai» 
The  queftion  now  before  the  Court  was,  whether  an  iflh 
didtnent,  under  the  circumil^nces  abovementioned,  ifoid4 
lie  againft  this  Officer  for  arr^fting  a  perfon  not  pf  the  KLiog'ji^ 
Hoafehotd,  \yithin  the  jurifdiQion  of  the  Ipalace  ? 

Lord  Kbkyon,  Ch.  J. — If  th^  ^ecifion  of  thiiquc;fliQ||L. 
were  to  interfere  with  any  of  the  privileges,  anne<ed1^4M|^ 
cpmipon  law  to  the  king^s  palacesj  q\  \l  the  ppmioo  wli%^^ 
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I  mi  prepared  to  give  on  this  record  were  to  militate  againft 
any  of  the  authorities  which  have  been  cited,  and  particii* 
larly  that  before  Lord  Holt^    Mr.  J.  Powell^  and  Mr.  J. 
<scM  (6  MoiL  73y  2  Raytn,  978)9  I  fliould  have  wiihed  to 
confider  the  point  more  fully  before  I  pronounced  judg- 
flient.     But  the  determination  of  this  cafe  will  not  interfere 
with  either.    Inhere  is  a  great  deal  of  good  fenfe  in  guarding 
the  king's  palaces  in  an  extraordinary  manner  againft  any 
thing  which  may  lead  to  a  riotous  aflfembly  of  perfons  there. 
And  therefore  the  common  law  has,  in  my  opinion,  wifely 
ordained  (if  it  has  provided)^,  that  perfons  not  immediately 
,  conneded  with  the  houfehold  fhould  not  come  within  the 
palaces,  though  profefhngto  execute  the  procefs  of  the  law. 
Upon  this  principle  ftands  the  authority  in  the  3d  Injl.    But 
«o  one  cafe  has  been  cited  to  (hew  that  the  procefs  iffuing 
cut  of  the  palace  court  cannot  be  executed  within  the  jurif- 
difiion  of  4hat  Court.     Then  fuppofing  that  there  were cer« 
tain  privileges  annexed  by  the  common  law  to  the  king's 
palaces  prior  to  the  reign  of  Charles  the  Second,  yet  un- 
doubtedly the  king  had  a  right  to  difpen^fe  with  any  of  thofe 
privileges,    and  he  did  by  charter  difpenfe  with  fome^of 
them,,  as  far  as  rcfpeds  the'palace  at  Weflminfter;  for  by 
that  iie  ereded  a  jurifdidion  lAjithhi  the  palace  of  Weftmin- 
iter  and  extending  12  miles  round  it,  and  direded  that  one 
of  the  proceflcs  of  that  Court  (hould  be  a  capias.     And  this 
charter  gave  a  general  power  to  execute  the  procefs  of  that 
Court  w-ithifi  the  jurifdi&ion.     It  is  true  indeed  that  the  of* 
6cer$  of  the  houfehold  are  exempted  out  of  this  charter ; 
and  that  accounts  for  the  fevcral  applications  that  have  been 
made  to  the  Board  of  Green  Cloth,  in  order  to  difcriminate 
between  thofe  perf«>os  who  were  exempted  in  the. charter, 
and  thQfe  who  were  liable  to  the  procefs  of  the  Colirt. 
.Thefe  applications  probably  were  made  to  the  Board  'of 
Green  Cloth,  who  have  the  fuperintendance  of  the  houfe- 
bold^  to  know  whether  the  perfon,  againft  whom  procefs 
kad  iflued,  did  or  did  not  belong  to  the  houfehold,  upon 
which  depended  the  privilege  of  being  exempt  from  arreft 
there.     I  avoid  giving  any  opinion  as  to  the  powers  whicfcr 
tttber  courts  may  have  at  common  law  within  the  palace; 
■nj  judgment  proceeds  entirely  on  thecharter  of  Charles  the 
.  Bciaodd,  by  which  this  Court  was  created,  and  which  gives 
<eqirefs  jurifdidion  and  power  to  execute  the  procefs  of  the   . 
piikee  court  within  the  palace.    This  determination,  there- 
lippi^  will  leave  untouched  every  common  law  privilege,  and 
jivlfcrj  authority  which  has  been  cited. 


AsHHURST,  Jd—- U  this  bid  been  an  infringement  oF-any 
of  the  king's  privileges,  I  fliould  have  wilhed  to  have  taken 
lime  to  Gonfider  whether  an  indidment  would  not  have  lain 
for  it :  but  we  are  nelieved  from  the  coniideration  of  that 
oueftion,  bfcaufe  it  appears  from  the  fads  ftated  in  the 
^xcial  verdidy  that  the  defendant  has  not  been  guilty  of  a 
contempt  or  infriogeroent  of  any  of  the  king's  prerogatives. 
It  would  be  very  extraordinary  if,  when  the  charier  of 
Charles  the  Seccmd  had  ereded  a  Court  with  juritiidioti 
within  the  Palace,  the  proccfs  of  that  Court  could  not  -be 
executed  without  tbe  leave  of  the  Crown.  The  eKcepcion 
in  the  charter  explains  tbe  praQice  of  applying  for  leave  to 
arreft  within  the  Palace,  which  was  for  the  purpoTe  of  i«* 
futring  whether  the  party  agaiaift  whom  the  writ  was  ftafid 
Oiut,  was  or  was  not  of  the  houlchokl.  Such  was  probabljr 
tke  origin  of  that  pVadice,  which  at  laft  became  almoft  ge- 
neral wilhotit  advtrttiig  to  tbe  reafon  oo  which  k  mm 

fOBSOefl* 

Bt}Ll[.Bitt  J>— 'It  iseKpiefsly  provided  by  the  duurter,  tif 
which  this  Court  wes  ereded,  that  all  procefs  ifluing  out  ^ 
it  (hall  be  executed  by  the  bearers  of  the  rod  of  the  boufeip 
bold ;  and  it  is  ftatcd  in  this  verdiA  that  the  writ  in  4|ueftioii 
was  d'ueded  to  the  bearer&  of  the  vir^eof  tbe  boufehold,  end 
t)uit  tbe  defendant  is  one  of  them. 

CtiOtjp  J.  of  the  bme  opinion. 

Judgment  for  the  defendant* 


JpNCS   V.   CoHtCAHVOV. 


This  viras  a  Motion  for  Judgment  as  in  Cafe  of  a 
fistt  for  not  going  to  Trial  in  an  Adion  of  Reple?ia;  fcot 
the  Court  refufed  a  Rule,  on  the  ground  that  in  Replevia 
both  parties  are  adors,  and  the  defendant  might  (ifvcc^^ 
tied  down  the  re^rd  by  provifo.  • 
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Smith  v.  Bower. 


This  was  a  Cafe  upon  Promifcs.  Pka,  the  Statute  of  Li- 
mitations. Replication^  that  within  fix  years  after  the  caufe 
accrsed,  namely,  November  1 7859  the  plaintiff fued  out  abitt 
of  Middlefex  againft  the  defendant  and  J.  Aftie,  for  the  fame 
casfe  of  adion,  returnable  Monday  next  after  eight  days  of 
St.  Hilary;  that,  on  a  retumthatthofe  defendants  were  not 
found,  another  writ  was  ifTued,  returnable  Wednesday  next 
after  fifteen  days  from  the  day  of  Eafter;  that  regular  con- 
tinuances were  entered  till  Friday  next  after  the  Morrow  of 
All  Souls,  at  which  day  the  plaintiff  appeared  and  offered 
hirofelf  againft  the  defendants  in  that  plea,  but  the  Sheriff 
did  not  return  the  precept,  nor  did  any  thing  therein  ;  there- 
fore the  plaintiff,  afterwards  on  the  6th  of  November  1 789^ 
profecutcd  out  of  this  Court  againft  this  defendant  an  at- 
tachment of  privilege  for  the  fame  caufe  of  aSion  ;  to 
which  the  defendant  appeared.  The  queftion  was.  Whe- 
ther an  attachment  of  privilege  is  a  continuance  Of  a  bill 
of  Middlefex,  fo  as  to  avoid  the  Statute  of  Limitations  ? 

Lord  Kenyon,  Ch.  J. — ^It  is  true  that  if  an  adion  be 
GCHnmenced,  though  informally  to  prevent  the  operation  of 
the  Statute  of  Limitations,  it  will  have  that  effed  //  it  be 
duly  coniinued:  bu:  the  queftion  here  is,  whether  the  afiion 
were  duly  continued  or  not  ?  The  mode  of  continuing  a 
bill  of  Middlefex,  or  a  latitat^  is  very  familiar;  it  is  in 
every  day's  pradice.  But  here  the  plaintiff  abandoned  the 
proceedings  on  the  bill  of  Middlefex,  and  fued  out  an  attach* 
ment  of  privilege,  which  bears  no  analogy  to  the  former  pro- 
ceeding. I  am  therefore  clearly  of  opinion  that  this  was  not 
a  continuance  of  the  former  fuit,  and  that  the^ replication 
cannot  be  fupported. 

AaHHXJRST,}.— In  order  to  prevent  the  Statute  of  Limi- 
tations from  running,  it  is  abfolutely  neceffary,  not  only 
that  a  writ  ftiould  be  fued  out,  but  that  it  ihould  be  regu- 
larly coniinued.  Where  indeed  the  plaintiff  has  been  guilty 
,  cf  an  omiflion,  or  mere  irregularity,  the  Court  will  inter- 
pofey  and  grant  him  an  indulgence  for  the  fakc/of  preferv* 
fag  the  right  of  aSion ;  and  it  is  on  that  ground  that  we 
yemitoont'tnuances  to  be  added  afterwards.  But  where  it  is 
'adknitled  that  the  party  has  difcontinued,  he  cannot  Cm^  o\!0l 
•  writ  of  a  different  iiaiure>  and  confider  it  a&  a  cotkXvcNAXvon 
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cF  the  former  aftion  :  he  muft  purfue  his  zGtion  in  the  moiie 
allowed  by  the  Courts. 

BuLLtR,  J. — The  word  "  continuance"  is  fo  plain  and 
fimple  in  it  felt  that  \t  is  not  capable  of  two  interpretations. 
When  we  fpcak  of  writs  being  continued,  we  mean  that  it 
muft  appear  on  the  record  that  the  Conn  has,  from  time  to 
time,  kept  the  original  fnit  alive ;  and  that  the  plaintiff  h  f>ro* 
needing  to  bring  the  defendant  into  Courty  on  the  fuit  9riginalfy 
ermrmttcfd.  But  it  muft  appear  on  the  record  that  it  was  a 
continuance  of  the  original  writ.  Now  here  a  bill  of  Middle- 
fex  wasfuedout,  which  was  continued  down  to  a  certain  time,  . 
when  that  proceeUing  flopped,  and  then  the  plaintiff  fucd 
out  an  attachment  of  privilege,  which  was  not  a  conti* 
iidar.ce  of  the  former  writ ;  for  it  lias  no  connexion  with 
it.  The  cafes  from  Shower^  367,  and  Barnes^  343,  were 
cited  to  ihew  that  an  attachment  of  privilege  was  only  as  «• 
idtitat,  and  not  as  an  original  writ :  but  that  proves  that  it 
is  not  z^ktitat'f  for  nullum  fimik  ejl  idem.  With  refpeS  to 
the  inftances  put  at  the  Bar,  of  a  perfon  becoming  a  Mem- 
ber of  Parliament,  or  an  Attorney,  after  he  isfued;  it  will 
he  time  enough  to  decide  the  former  when  i^occurs :  bat 
the  latter  is  too  clear  to  admit  of  a  doubt  «or4ie  cannot' 
^yaii  himfelf  of  the  privilege  which  is  confe  jjf^d  on  him  af« 
ter  the-aOion  is  brought :  and,  if  in  fuch  a^fe  he  were  to 
plead  his  privilege,  the  plaintiff  might  reply  that  the  wiit 
v-as  fucd  out  againft  him  before  he  became  an  Attorney. 

Grose,  J. — The  Statute  of  Limitations  enafts  that  all 
«£lions  upon  the  cafe  ftiall  l^e  commenced  snd  fued  within 
fix  years  next  after  the  caufe  of  adion ;  but  this  fuit  was 
.^ot  commerced  within  that  time;  for  a  bill  of  Middlefex 
dnd  an  ati.;chnient  of  privilege  cannot  be  f^id  to  be  one  and 
^e  farne  fuit. 

Judgment  for  the  defendant. 


Doe  07/  the  Demife  of  Church  and  Phillif8»  tv 
PtRKlNs  and  Others. 


Upon  the  trial  of  this  ejeflment,   before  Lord  Loi^||^^ 
boioiigh  at  the  Aftiy^s  for  liucks,  a  verdid  was  gWed  fv 
the  plaintiff.      Now,  upon  a  motion  for  a  new  trialy  tfil' 
chief  quc-Hion  was,  VVliether  the  evidence  of  one  AUM^V^ 
ought  to  have  been  admitted  ?  it  being  ftated  upon  the  JuiUpi^ 
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Import,  that  the  title  of  the  plaintiff  to  the  fcveral  premifes 

'  was  not  in  difpute ;  but  thii  the  only  qiieflion  was  at  what 

time  of  the  yeai^the  annual  holdings  of  the  feveral  tenanH 

expired.     That  Aldridge,  the  witncis,  whofe  teflimony  was 

objeded  to,    went  round  with  the  receiver  of  the  rents  to 

the  different  tenants,  whofe  declarations  refpcSing  the  times 

vhen  they  feverally  became  tenants,  were  minuted  down  in 

a  book  at  the  time ;  lome  of  the  entries  therein  being  made 

by  Aldridge,  and  fome  by  the  receiver.       Wiien  Aldridge 

^as  examined,  the  original  book  was  not  in  Court;  but  he 

fpoke  concerning  the  dates  of  the  feveral  tenancies  from 

^x/Td^xmade  by  himfelf  out  of  that  book,  confeiIing>  upon 

crofs^^xaroioation,   that  he  had  no  memory  of  his  own  of 

thofe  fpecific  fade ;  but  ihat  the  evidence  he  was  giving  as 

to  thofe  fads,    was  founded  altogether  upon  the  extrads 

^htch  he  had  made  from  the  above-mentioned  book.     This 

evidence  was  objeded  to  at  the  time,  on  the  part  of  the 

idefendants,    upon  the  ground  that,  as  the  witnefs  did  not 

.  pretend  to  fpeak  to  thofe  fads  from  his  own  recolledion,  he 
«>ught  not  to  be  permitted  to  give  evidence  from  any  extrads, 
\mt  that  the  original  book  from  whence  they  were  taken, 
ought  to  be  produced.  The  learned  judge^  however,  being 
of  a  different  opinion,  the  evidence  was  admitted,  and  the 
plaintiff  had  a  verdid. 

Lord  Kenyon,  Ch.  J.  faid,  this  was  a  matter  of  fuch 
general  pradice,  the  rule  ought  to  be  finally  fettled  for  the 
future  t  and  read  the  following  note  from  the  MS.  of  the  late 
Lrord  Aflib'urton. 

'^  Michaelmas  Vacation^  1 7 539  at  Llngolns-Inn-Hall,  be« 
lore  the  Lord  Chancellor — 3d  December.  Mr.  Noel  moved 
10  fupprefs  depofuions  on  a  certificate  from  the  Commif* 
iioners,  before  whom  they  had  been  taken,  that  the  wit- 
nefs, whofe  depofuions  they  were,  refreftied  her  memory, 
during  her  examination,  by  minutes,  confiding  of  fix  (heets 
4>f  paper  of  her  own  hand- writing,  the  fubftance  of  which 
ihe  declared  to. them  (he  had  fet  down,  from  time  to  time, 
as  the  fads  occurred  to  her  memory ;  that  five  of  the  fix 
flicets  were  drawn  up  in  the  form  of  a  depofition,  which 
ihe  told  them  w.is  done  by  the  plaintiff's  Solicitor,  whom 
ihe  bad  requeued  to  digeft  her  notes,  and  reduce  thcm*,to 
tene  order ;  and  that  after  he  hnd  done  fp,  (he  tranfcribed 
a^  altered  them  wherever  it  was  neceffary  to  make  them 
C(ikl|fifteat  with  her  meaning.    The  certificate  added  further, 

«  IIiIIDm  declared  the  fix  (heets  to  have  been  entirely  drawn 
^Igi.berieir,  unaffUlcd  by  any  perfon  whomfoever:  that  as 
'  sppf^l^cnded  ihe;^  had  no  right  to  take  ihe  xoitml^^^^otcv 


V»T.         .^ 
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her,  fhe  had  frequent  recourfe  to  them  during  her  ( 
nattonl :  and  this  certificate  was  figned  by  all  the  ComaH 
iioners.     Mr.  Noel  infifted  that  this  pradice  was  too  dac 
gerous  to  have  the  countenance  of  the  Court ;  and  that  thei 
was  a  fuflBcient  foundation  for  this  application  to  fupprel 
the  depofltions.     The  motion  was  oppofed  by  the  Attorae 
and  Solicitor-General,  who  infifted  (hat  nothing  wis  raoij 
frequent  than  to  allow  witnefles  in  a  Court  of  Law,  the  ufi 
cf  minutes  to  refrelh  their  memory.      That  the  only  cir- 
cumftance  which  feemed  to  diftinguifh  this  cafe  from  thtt, 
and  to  give  a  colour  to  the  prefent  application,  was  the 
witRefs^s  employing  the  plaintifPs  attorney  to  digeft  her  iIm^ 
moranda  ;  but  there  could  not  be  much  weight  in  tfattcir* 
cumftance,  when  it  was  confidered  that  it  was  not  pretcwU 
that  there  had  been  any  tampering  with  the  witnefs,  tal 
that  fhe  had  cai>efolly  altered  thefe  papers  wherever  the  AIp 
torney  had  miftaken  her  meaning;  that  die  fwore  pofttivd^ 
to  the  truth  of  every  part  of  them :  and  though  it  might » 
improper  to  write  the  whole  of  a  depofition' before  <Bmv 
nation,    yet  where  a  perfon  was  to  be  examined  10  t  mk 
number  of  dates,  ^c.  it  was  very  neceffary  to  have  (amt 
fcclps  oiF  this  kind.-*-Lord  CkifweUor.     Whether  there  im 
been  any  tampering  or  no;  I  know  not;  but  i  know  tfeeif 
has  been  a  great  miftake  both  by  the  parties  aqd  the  Comitiif- 
(loners,  who  however  did  right,  after  their  miQake,  to  lay 
iv  be(of«  tlie  Court.      Shouki  the  Court  connive  at  fuck 
proceedings  as  thefe,  depofirions  would  really  be  no  bettef 
than  affidavits ;  (or  (hould  a  witnefs  he  permitted  to  uf«« 
paper,  efpcciaily  one  drawn  up  by  the  attorney  of  ooe  of  the 
parties,  though  from  memoranda  fumi(hed  by  the  witneftf^ 
I  might  as  ^ell  kt  the  Attorney  draw  an  affidavit  for  her, 
and  ufe  that  inflead  of  a  depofition.     She  infifts  indeed  that 
ihe  altered  aod  attended  it;    but  every,  body  knows  tint 
flight  alterations  in  a  phrafe,  make  it  convey  very  diSereai 
ifdeas.    To  be  fure,  in  fome  cafes,  a  man  may  ufe  papers  it 
law  ;  but  I  have  known  fome  J^ges  [nnd  I  think  j  adfaevid 
chiefly  to  tha\  rule  myfelfj  let  them  ufe  only  papers  in^ 
vp  .^s  the  fafls  happiened,  and  all  other  papers  I  have  W 
them  ptit  in  their  pockets;    and  if  any  had  U^n  oftied 
which  were  drawn  by  the  Attorney,  i  (hould  have  ftpri- 
inanded  him  feverely^     As  to  the  dates  and  names,  wfaiiS. 
are  merely  technical,  it  is  quite  another  thing.     The  Com* 
tnifllontrs  fiiould  have  rejefied  th^fc  depofltions :  but  asdief 
have  fairly  repr^fented  the  faft,  and  the' whole  of  the  motki 
h  to  fupprcfs  the  depofitions,  for  the  precedent's  fa|ie.tlHf 
ft  all  be  fuppreffed.     And  w  ^\i\i\\!C«i>i»Tv  v^  wt^  ^^^d).^ 
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Wmj  oamoe  the  wupeb.  The  Chancellor  feemed  to  inti- 
iMte  chat  he  would  have  animadverted  on  the  Attorney,  had 
it  been  nude  part  of  the  motion/* 

Oo  the  following  day  Mr.  Juftice  BulJer  read  another 
MS.  notcof  TjwifT  V.  Taylor,  Hereford  Spring  Ajft%es,  1 7  %S. 
*'  In  tn  aSion  for  goods  fold^  the  wltiiefs  who  proved  the 
delivery,  took  it  from  an  account  which  he  i)ad  in  his  hand, 
bekig  ft  copyt  as  he  faid,  of  the  day-book,  which  he  had 
Mt  At  hoioe:  and  it  bemg  obje^d  that  the  original  ought 
to  htve  been  produced,  Mr.  Baron  Legge  faid,  that  if  he 
iFOuld  fwear  po(iu\'ely  to  tho  delivery  from  recolledion,  and 
:be  paper  was  only  to  refrelh  his  memory*  he  might  make 
ife  of  it.  But  if  he  could  not  from  recolledion  fwear  to  the 
Mivery  any  further  than  as  6nding  them  entered  in  his  book, 
|iea  the  original  (hould  have  been  produced :  and  the  wit* 
lefs  faying  he  could  not  fwear  from  rccolledion,  the  plaintiff 
ir«5  flioii-(uued." 

LoRi>  Kan  YON,  Ch.  J.— The  rule  appears  to  have  been 
icarly  (ettied,  and  every  day's  pradice  agrees  with  it.  And 
aoimparing  this  cafe  with  the  general  rule,  we  are  clearly  of 
ipiiMti  that  Aldridge,  the  witnefs,  ought  not  to  have  beezi 
lermitttd  to  fpeak  to  £ads  from  the  eitrads  which  he  auuie 
|fe  of  At  ibe  trial. 

Rule  abfolate  for  a  new  trial. 


F£2<H  tmi  Another^  v.  Harrison  and  Othtn. 

case:. 


^A  Bill  of  Exchange  was  drawn  by  Livefay  and  G>.  oq 
SibTon  and  Johnfon,  in  fai70ur  of  one  Norman,  whicb 
^tiric  by  indorfemcnt  to  the  defendants,  who  wanting  it 
ItfcOunicdi  gave  it  to  Francis  Huct  for  that  purpofe ;  telling 
litn  to  get  caOi  for  it,  but  that  they  would  not  indorfe  it. 
^,  Huct  applied  to  his  brother  James  Huet  to  get  it  diCv 
oomed,  tnformtag  him  that  it  wi^s  the  defendant's  bilFj, 
m6  that  though  they  did  not  chooie  to  indorfe  it»  yet  he 
dcted  {ar  ^  reafon  of  his  own)  that  as  their  number  was  oq 
he  bill,  tr  ^^■^■^  equivalent  to  an  indorfement ;  and  that  h^ 
K-m\d  ind«mnil  V  him  if  he  indorfcd  the  MU.  On  James 
iuct^  ftpplicanon  to  the  plaintifTs,  they  difcounted  the  bill, 
Jamej  Huet  iodorfing  it,  without  which  it  would  tnl 
\ya«^ 
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have  been  done:  but  they  chiefly  relied  on  the  credit  of 
Gibfon  and  Johnfon,  for  at  that  time  rhey  did  not  know 
that  the  defendanis  were  concerned  in  the  bill.  But  after  the 
failure  of  Gibfon  and  Co,  the  plaintiffs  hearing  that  the  bill 
had  paffcd  through  the  defendant's  hands  in  the  manner 
abovementioned,  they  applied  to  them  for  payment,  who  at 
firft  refufed,  but  afterward  promifed  to  take  it  up ;  but  on 
their  not  doing  fo,  this  adion  was  brought.  The  a£tion 
was  tried  before  Lord  Kenyon,  who  diretSted  the  Jury,  if 
they  were  of  opinion  that  James  Iluet  had  made  himfclf  an- 
fwerable  to  the  plaintiffs  as  agent  for  the  defendants,  that 
was  a  fufficient  confideration  for  the  defendant's  promife : 
and  the  Jury  being  of  that  opinion,  found  a  verdid  for  the 
plaintiffs. 

The  prefent  application  to  the  Court  ^as  for  a  new  trial, 
on  the  ground  that  this  was  nudum  pa  flum. 

Lord  Kenyon,  Ch.  J.— I'his  is  a  queflion  of  great 
nicety:  and  during  the  ttial  of  the  caufe  1  entertained  coo- 
fKlerable  doubts  upon  the  fubjeS,  and  even  at  this  moment 
the  utmoft  that  I  can  fay  is  tbat  the  lesTriing  df  my 'mind  is 
in  favour  of  the  verdict.  .  If  is  extremely  cleftr  that^  if  the 
holder  of  a  Bill  of  I'xchangc  fend  it  to  market  without  in- 
dorfing  his  name  upon  it,  ncitlicr  fiiorality  nor  the  laws  of 
this  coontry  will  'compel  him  to  refund  the  money,  for 
which  he  has  fold  it,  if  he  did  not  know  at  the  lime  that  it' 
was  not  a  good  bill.  If  he  knew  the  bill  to  be  bad,  it 
would  be  like  lending  out  a  counter  into  circulation  to  infH 
pofe  upon  the  world,  inftead  of  the  current  com.  In  this 
cafe  therefore  if  the  dt  fcndantjj  had  known  the  bill  to  be  hadi 
there  is  no  doubt  but  that  they  would  have  been  obliged  to 
n  fund  the  money.  I  a«;ree  with  the  dt  fendant's  couufel  that 
Francis  Ilnet  was  circnnifctibcd  in  his  authority;  and,  if 
that  circumllance  wouUI  protrd  ihe  defendants,  they  would 
not  be  anhvctabic  in  this  action.  lUit  I  am  of  opinion  that 
that  circumilancc  is  not  a  dccifive  anfwer  to  this  adion. 
For  1  very  much  donbi  ti)c  cafe,  alluded  to  by  the  deferir 
•Jam's  courn'el,  of  the  fervant  warranting  the  horfe  againft 
rhe  dlreflion  of  his  mwder  ;  to  fuch  a  cafe  I  think  the  nnaxiffl» 
re  fpandi-at  In  peri  or  ^  applies;  and  r  h  e  p  r  i  n  c  i  p  a  I  h  j  ) .  <  >  i  s  r*  >t 
againrt  his  agent,  for  his  milcondiict.  But  tlif  rhtTiculty 
meet  with  is  this,  this  is  not  an  attion  wherein  lV*nci»-Hi 
calls  on  the  defendanis  for  an  indemnity  ;  if  it  were,  I 
mit  that,  as  he  exceeded  the  authority  of  his  principal,  IfC 
could  not  recover  againl  him.  But  here  James  Huet,  wfaa 
IS  an  innocent  m;m,  and  not  involved  in  the 
his  brother  Francis  Muet^  ha^  a  claim  on- the 
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(When  James  Hoet  received  this  bill,  he  w^s  informeJ  that 
it  came  from  the  defendants;  and,  on  his  afking  why  they 
had  not  indorfed  it,  he  was  told  by  Francis  Huet  that  they 
had  done  that  which  was  equivale  tt  to  it,  for  that  (heir 
number  was  on  k  :  in  this  indeeil  he  was  miflaken.  How- 
ever he  told  James  Huet  tiut  be  (hould  be  fafe,  and  that  he 
would  guarantee  him,  on  which  the  latier  indorfed  his  name 
on  the  billy  and  thus  indorfed  it  got  into  the  hands  of  the 
plaintiff's.  Then  it  is  clear  that  the  plaintiffli  might  reforC 
to  James  Huet  tor  payment :  and  that  brings  it  to  ihisquef- 
lion.  Whether  James  Huet,  who  took  the  bill  from  Francis  ' 
Huet,  knowing  him  to  be  t lie  agent  of  the  defendants,  has 
not  a  right  to  call  on  the  defendants,  whoconftituted,  Francis 
Huet  their  agent,  although  that  agent  exceeded  iiis  autho« 
rity  ?  I  think  that  he  has.  And  if  fo,  that  is  a  good  con 
fi  Juration  for  the  promife  made  by  the  defendants. 

AsHBURsT,  J. — Although  I  have  had  doubts  upon  this 
cafe,  I  am  of  opinion  that  the  defendants  are  not  liable.  If 
Francis  Huet  had  been  the  general  z^j^tnt  of  the  defendants, 
I  admit  that  they  would  be  ch^igeahle  with  his  a3s:  bur 
it  appears  fvpm  the  evidence  that  he  was  conftituted  their 
particular  agent  with  a  circumfcribed.authority.  And  that 
4>nngs  it  to  the  cafe  put  at  the  bar  of  the  fate  of  a  horfe  ; 
where  I  take  the  diilinSion  to  be,  that,  if  a  perfon  keeping 
livery  (tables,  and  having  a  horfe  to  fell,  dire^ed  his  fer- 
¥ant  not  to  warrant  him,  and  the  fervant  did  neverthelefs 
VFarrant  him,  flill  the  mailer  would  be  liable  on  the  war- 
ranty, becaufe  the  fervant  was  afling  within  thegener*il  fcop^j 
o£  his  authority,  and  the  public  cannot  be  fuppofed  to  be 
cognizant  of  any  private  converfauon  between  the  mafter 
and  fervant :  but  if  the  owner  of  a  horfe  were  to  fend  a 
flranger  to  a  fair  w  ith  exprcfs  directions  not  to  warrant  the 
horfe,  and  the  latter  aQcd  contrary  to  the  orders,  the  pur- 
.  chafer  could  only  h^ive  rccouic  to  the  perfon  who  actually 
fold  the  horfe,  and  tike  owner  would  not  be  liable  on  the 
.warranty,  becaufe  the  fervant  was  not  afling  within  the 
-icope  of  his  employment.  And  that  is  like  this  cafe:  here 
y.  Huet,  who  was  employed  by  the  defendants  to  get  the 
^Kll.difcounted,  was  exprcbly  dire3ed  by  them  not  to  in* 
Akfe  Uji  which  was  equivalent  to  faying  that  they  would 
-.m^  pay  it.  I  agree  that  J".  Huet  would  be  liable  to  Jamel 
JSbiCt,  cither  as  for  money  paid  to  his  ufe  or  on  the  ex- 
iMfs^pfomife  to  guarantee :  but  there  it  (lops;  for,  as  to* 
<nK  defendants,  he  paid  the  money  in  his  own  wrong,  be- 
"  '  Krfhc  aathority  which  they  gave  was  exceeded.  There ! 
(00  the  whole,  I  think  that  the  defendarvis'att  tv^wVvtt 
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liable  on  account  of  the  indorfement  niade  by  James  Haet^ 
nor  on  their  fubfequcnt  promife  to  pay,  becaufe  not  being 
under  any  obligation,  it  was  nudum  pa^um, 

BuLLERy  J. — I  confers  that  this  does  not  appear  to  me  t# 
be  a  cafe  of  much  difficulty;  for,  when  thje  Fads  are  under- 
ftoodj  the  confequences  follow  of  couife.    Tlie  refult  of  mj 
opinit>n  is  that^  as  between  ihefe  parties  the  plaintiffs  have 
no  confcience  or  equity,  and  that  the  defendants  are  not  uo- 
derany  l^alor  moral  obligation  whatever  to  pay  the  annount 
of  this  bill.     I  confider  this  a&ion  as  a  new  attempt;  and 
it  is  difficult  to  fay  to  what  extent  it  may  be  carried*  if  it  be 
encouraged.     In  the  cafe  of  a  Bill  of  Exchange,  we  knovr 
precilely  what  remedy  the  holder  has«  if  the  bill  be  not 
paid;  his  fecurity  appears  wholly  on  the  face  oF  the  bill  it« 
felf;    the  acceptor,   the  drawer,  and  the  Indorfi^rs,  are  all 
liable  in  their  turns,  but  they  are  only  liable  becaufe  they 
have  written  their  names  on  the  bill.    But  this  is  an  attempt 
to  make  fome  other  perfons  liable,  whofe  names  do  not  ap* 
pear  on  the  bill,  and  that  under  circumftances  very  alarming 
to  mercantile  houfes  through  whofe  hands  Bills  of  Exchange 
pafs.     For  even  indorfers,  whofe  names  are  on  the  bill,  can 
only  be  called  on  atter  notice  of  non-payment,  and  without 
delay.     Bur  if  rhefe  defendants  be  anfwerabie^  by  what  rule 
are  we  to  be  guided ;  uhat  notice  is  to  be  given  tt>  them; 
are  they  to  be  liable  at  any  diflance  of  time:  I  think  this  is 
a  dangerous  attempt,  and  ought  to  be  difcouraged;    for  in 
all  cafes  arifing  on  Bills  of  Exchange,  there  (hould  be  fome 
limitation  of  time,  beyond  which  n6ne  of  the  parties  (houO 
be  called  on.     In  this  cafe  the  defemUnts  faid  in  the  mod 
exprcfs  terms,  that  they  would  not  make  themfclves  liable 
on  the  bill;  for  when  they  told  F.  Huei  that  they  would 
not  indorfe  i|,  it  was  the  fame  as  if  they  had  told  him  ia 
terms  tofeUit.     When  a  perfon  refufes  to  indorfe  a  hill,  it 
cannot  be  implied  thar   he  means  to  make  bimfcif  iiabte 
on  the  bill,  much  lels  in  a  nnore  extcnflve  way  than  if  he  * 
had  indorfcd  it.      The  authority  of  F.  Uuet  was  circunn- 
fcribed;  he  was  miflakcn  in  wii.\t  he  f^ld  to  J.  Huet;  he  ' 
did  not  even  deilre  1.  Huet  to  act  on  the  authority  of  the 
defendants;  he  1/nught  that  the  defendants  wo^ild  he  liable; 
but  that  was  merely  his  opinion.     F.  Huet  therefore  did  not, 
pledge  the  names  of  the  Jefend.inrs  in  any  way  whatcyer: 
confequently  they  were  under  no  obligation  whatever  W 
promlfr,  and  it  is  nudurr:  pjcfrtm-     I  agree  with  my  brothier. 
Apurjit  that  there  is  a  wide  dinin<':lion  between  general  wufi 
particular  agents.     If  a  perfon  he  appointed  a  general  agenL^ 
as  in  the  cafe  of  a  ia&or  fcr  %  merchant  reHding  abropiL 
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Hit  'prmcipA  ik  kniffd  "by  tii^  Ms.  But  aA  ^itt^  cohfti* 
rated  fo  for  a  particdUr  {X^rpofb^  and  urtder  a  Himited  and 
arcumrcribed  power,  cannot  bind  the  principal  by  any  aA 
in  which  he  exee^  his  authority ;  for  that  would  be  to  fay 
that  one  man  may  bind  another  ^gaind  his  confent.  There 
is  a  clafs  ef  cafes,  which  have  been  thought  to  bear  extremely 
hard  upon  mafters,  who  are  held  liable  for  the  misfeafance  of 
thehr  ffitvftnts  in  driving  their  caitiages  a^ainll  thole  oF  third 
perfons :  but  thofe  cafes  hate  been  determined  on  the  ground 
that  it  mud  be  prefumed  that  the  fervants  have  aded  under 
;he  orden  of  their  maAers.  But  fuppofe  a  mafter  ordered  hit 
ei^tit  ftbt  \o  lake  his  hotfes  and  carriage  but  of  the  ((able» 
Aid  the  httfer  tv^t  in  defiance  of  his  mafter's  M it^'ri;  there 
j  M  dathority  which  fiiys  that  the  hiadbr  fhall  tie  liable  fdt 
my  ifijiify  done  >6  ^m)lher  by  fiich  an  aS  of  the  Tervahtf 
libtigh  indeed  if  the  niftfter  had  ordered  the  ferviint  to  |6  i 
lattieiilar  jbame^,  and  in  the  cburfe  of  it  the  IktMr  did 
h  iftjuf-jr  td  foMe  third  peifon,  rhe  authoKties,  \lrht6H 
lave  been  determined,  fay  thiit  the  mafler  is  liabfe  in  thdC 
afe. 

Grose,  J. — As  I  have  had  great  doubts  on  this  cafe,  { 
Jb  glad  to  have  heard  the  opinions  of  my  brothers  before  I 
diver  my  own.  The  queilion  is^  whether  at  the  time  when 
be  defendants  made  this  promife  it  was  mtdum  pa^um,  or 
rliethet  thert  were  any  kgal  confideration  for  it.  Jn  the  firft 
inctf  this  is  a  new  attempt  10  mtlke  the  defendants  liable  ki 
Fthejrhad  iftdbrfed  the  bill,  when  in  faft  they  refufcd  to  in- 
Offc  if.  The  fubftance  of  the  converfaitioh  between  the 
efeihlams  and  F.  Huct  was  this;  they  faid  "  tafte  fhebiH, 
tt  it  difeounted,  ihd  fell  it,  but  we  will  not  l>e  anfvVerable 
9  the  holder  df  the  bill  in  any  way  whatever."  If  that  b€ 
i,  tindoubtcdiy  they  we^e  not  liaHe  to  the  hoMer ;  and  th'e^ 
bjis  furbfeqaent  promife  is  without  confideration,  unlefs  fome- 
mig  pafled  at  the  time  when  it  wus  made  to  raifb  a  co^- 
(deration.  But*hothirtg  is  flared  to  flrew  thSt  the  defen- 
iMMs  revived  any  benefit,  or  that  the  plaintiffs  renounced 
kf  Advantage.  A  f!rong  circuinil^nce  in  this  cafe  is,  that 
I  the  time  of  the  original  tfanfaftion,  the  credit  of  Gibfin 
'irjtbifin  was  much  relied  on.  Then  there  is  lio  pretence 
Sp^tofrtkie  fraud  to  any  of  the  parties;  and,  if  not,  the  m6^ 
BWy  ftRdws  (he  law.  I  confider  this  as  a  n<*w  and  daiT« 
iraU  Atliempt  to  make  the  defendants  liable,  and  that  even 
^fidbd  the  extent  to  \vhich  indorfers  are ;  and  if  we  were  to 
Wbjt  thMii  liable,  it  would  be  diflicnlc  to  Uy  what  law  at- 
tSBlSt^tffr  them.     As  to  the  diflir.6ticn  betweep  a  general  find 
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a  particular  ^tncyf  I  think  it  was  pointedly  pat  by  my  Bcd^ 
ther  AJburJl,  with  whom  I  cntirely.agree. 

Rule  abfolute. 


ErviKg  ofid  Others,  Executors  of].  Erving,  againfi 

PSTERS. 


Debt  on  a  judgment  againft  the  Defendant  as  executor  For 
1477/.  10/.  debt,  and  9;/.  damages,  adjudged  to  be  levied 
•f  the  goods  of  the  intcftate  in  the  defendant's  hands  to  be 
fldminifteredi  if  he  had  fo  much;  and,  if  not,  then  the  95/. 
to  be  levied  of  the  defendant's  own  goods.  The  declaration 
then  fuggefted  a  devajtavii ;  to  which  the  defendant  pleaded*' 
that  he  had  not  wafted,  i^c.  At  the  trial  a  verdid  was  taken 
fir  the  plaimiflfs,  fubjeA  to  the  opinion  of  (his  Court* 


CASE. 

The  plaintiflFs  proiluced  in  evidence  the  record  of  the 
judgment,  by  which  it  appeared  that  they  had,  Eaftcr  1 789, 
brought  their  aSion  againft  the  defendant  as  executor  of 
Moffatt  upon  a  bond,  executed  by  MofFatt  and  two  other 
perfons  as  his  furcties,  to  J.  Erving  deceafcd.  It  appeared 
by  that  record  that  the  defendant  pleaded  to  fuch  adion,  that 
the  bond  was  nor  the  deed  of  MoflFat,  together  with  three 
Q|her  feparate  pleas  of  payment  at  the  day,  and  three  other 
feparate  pleas  of  payment  after  the  day,  by  Moffat  and  his 
fureties  refpc3ively ;  and  that  the  plaintiffs  having  tendered 
idues  upon  thofe  fcveral  pleas,  and  ifTues  having  been  joined 
thereon,  the  fame  had  been  in  due  manner  tried  in  London* . 
and  verdids  found  for  the  plaintifTs  upon  all  the  iflbess 
whereupon  fuch  judgment  had  been  duly  given  by  the  court 
as  is  mentioned  in  this  declaration.  The  plaintiffs  alA>  give  . 
in  evidence  upon  the  trial  a  Yfnx  fieri  facias  ^  iflucd  upon  the 
faid  judgment  on  the  23d  of  January,  returnable  on  dw 
loth  of  February  then  enfuing,  commanding  the  faid  debt. 
and  damages  to  be  levied  of  the  goods  of  MoITatt  in  ^ha 
hands  of  the  defendant,  as  executor  of  MoSatt^  to  te  kij^, 
miniftered,  if  he  had  fo  much ;  and  if  he  had  not  fo  hg^A] 
then  to  caufe  the  faid  damages  to  be  levied  of  the  ptc^-' 


Trimitv  Term,  30  Geo.  III.  211 

foods  of  the  defendant.  The  plaintiflfs  further  gave  in  evi- 
dence the  Ihcriflfb  return,  whereby  they  certified  that  there 
were  no  goods  of  MoflFatt  at  the  time  of  his  death  in  the 
hands  of  the  defendant,  whereof  they  could  caufe  to  be 
levied  the  debt  and  damages,  or  any  part  thereof;  and  that 
the  defendant  had  not  any  proper  goods,  whereof  they  could 
caufe  to  be  levied  the  damages;  and  that  the  defendant  bad  fold, 
eloigned,  and  wafted,  divers  goods  and  chatties  He*  of  Moffatt, 
to  the  anrK>unt  in  value  of  the  debt  and  damages.  I'he  pla'ui- 
tiffs  gave  no  other  evidence  of  a  deva/lavit ;  and  no  evidence 
was  offered  on  the  part  of  the  defendant.  The  queftion  is^ 
whether  the  evidence  fo  given  is  fufficient  to  fuftain  the  ver- 
di6t  on  the  part  of  the  plaintiffs. 

Lord  Ki:NYON,Ch.J.-*When  this  cafe  firft  came  before 
the  Court,  they  feemed  to  be  fatisfied  that  the  plaintiffs  were 
in  ftridncfs  of  law  entitled  to  recover.  It  ftrikes  me  as 
bearing  extremely  hard  on  the  defendant :  but,  hard  as  it  is^ 
he  muft  fubmit  to  the  law  of  the  land,  the  current  of  autho- 
rities being  againil  him.  I  have  endeavoured  to  make  rajr 
reafon  coincide  with  thofe  authorities ;  but  1  confefs  that  to 
this  momei^t  I  have  met  with  nothing  to  convince  my  mind. 
It  feems  extraordinary  that  the  judgment  in  the  firft  adion 
ihould  not  be  a  judgment  de  bonis  proprnx,  if  the  executor  be 
liable  at  all  events :  whereas  the  judgment  is  as  to  the  debt  de 
iotus  tejlatorii,  and  as  to  tie  damage Sj  de  bonis  tejiatoris^  ety  Ji 
ffOM,  de  bonis  propriis.  Now  as  the  judgments  given  in  the 
courts  of  law  are  the  bed  evidei:ce  ot  what  the  law  is,  it 
(hould  feem  from  this  form  of  judgment  that  the  executor  is 
not  liable  at  all  events.  The  pleas  in  this  cafe  do  not  im- 
pute any  thing  unjuft  or  unconfcientious  to  the  defendant; 
after  the  bond  had' been  given  24  years,  it  was  not  unrea* 
fonable  to  plead  payment,  and  to  reft  on  the  prefumption, 
triling  from  the  length  of  time,  that  it  had  been  paid. 
tVhere  indeed  an  executor  pleads  mattei  which  is  falfc  within 
Us  own  knowledge,  it  ib  reafonable  that  he  ftiould  fufferby 
k:  but  that  is  different  from  the  picfent  cafe.  When  a 
ddTcndant  pleads  pkne  adminijiravity  it  muft  be  admitted  now 
shftt  he  is  only  anfwcrable  to  theamount  of  the  affets  proved  ; 
aad  yet  in  that  cafe  he  muft  know  exadiy  how  his  accounts 
IhMNL  It  feems  therefore  at  leaft  as  reafonable  that  the  de- 
fftifittht  in  this  cafe  (hould  nor  be  liable  as  in  that  where  the 

Sf'jnuft  in  many  inftances  be  falfe  within  his  own  know- 
^'    'But  in  fuch  cafe  it  was  held  by  Lord  Mansfield  in 
f^  V.  Becksy  that  the  executor  is  only  liable  to  the 
""    %t  of  the  affets  in  his  hands.    There  to  an  adion  of 
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(ijfumpftt  the  defendant  plcidcd  mn  ajfmipftf  y  pifneadmm^ 
Jiravit.  It  was  infifted  that  if  the  plaintiff  could  f  rore  frfTets 
unadminiAered  to  afiy  fmalt  anMiunt,  the  phintiflF  muft  tiave 
a  verdift  for  his  whole  demand.  But  Lord  Mansfield  faid, 
••  The  law  was  certainly  underftood  to  be  fo,  and  there  are 
a  hundred  cafes  fo  determined.  1  bis  ftruck  me  as  abfurd 
and  wrong;  I  therefore  confuhed  my  brother  Dennifon  «nd 
the  other  Judges,  who  were  aH  of  opinion  that  the  plaintiff 
ought  not  to  recover  of  the  executor  er  adminiftrator  mone 
than  the  aiTets  »n  his  hands.  The  plaintiff  proved  two 
notes,  which  amounted  to  80/.  and  took  a  verdid  on  the 
nm  aJfumpJH  for  the  fum;  and  having  proved  1 5 /.  affets 
unadminiilered,  he  took  a  verdi€^  on  the plerte  adminij/fra^ 
for  tiiat  fum,  and  judgment  fuandt  (fc,  for  the  refiduc*'  I 
think  that  decifion  did  him  great  honour.  However  that 
does  not  govern  the  prefent  cafe.  Bat  I  find  that  Lord 
Hardwickff  in  determining  on  this  very  qucftion,  fotmd 
himfelf  bound  by  the  authority  of  Rock  v.  Leighton,  which 
he  obfervcd  was  not  accurairfy  reported  in  Sallrld.  I  Cannot 
therefore  fet  up  my  judgment  againft  the  opinions  of  Lord 
Holt  and  Lord  Hardwicke:  I  yield  to  ^hc  weight  of  theaotho* 
rilies,  but  not  to  the  reafoning  of  them. 

BuLLER,  J.-— 'II1C  rcafon,    on  which  the  Law  has  dU 
reded  that  the  judgment  in  the  firft  aftion  (hall  be  entered 
againft  the  effe&^  of  the  teftator,  is  obvious  when  it  is  con- 
fidered.     The  aQion  is  brought  for  a  debt  due  from  him; 
and  the  creditor  has  no  rij^ht  to  call  on  the  adminiftrator 
or  executor  but  in  refpecl  ot  the  elTecis  wlijch  he  has  in  his 
hands  belonging  to  the  deceaft-d:  by  law  therefore  the'cre- 
ditor  is  to  be  paid  out  of  thofe  efft^s ;  and  unlefs  it  appear 
that  there  are  none  fuch,  the  proper  judgment  is  that  the        * 
debt  fliall  K^  paid  out  of  the  cfFefts  in  the  hamis  of  the  exe- 
cutor.    That  is  the  ground  of  the  firft  judgment  bv  •  cre- 
ditor ;   nnd  if  fo»  it  has  nothvng  to  do  with  any  queftion  that       -^ 
may  arifc  on  fubfeqiient  fafts.     The  queftion  then  Is,  whe-        "" 
thcr  the  executor  by  I, is  own  «^s,  And  in  what  cafes^  may      "^ 
make  himfelf  liable  de  bonis  pr',yHs  ;  on  this  the  authorities     ^ 
are  dccifive,  and  I  <!o  not  think  that  they  are  contrary  t»     "^ 
reafon.     The  cafe  before  l^ord  Mansjlfld  ftruck  him  as  being     ^ 
fingularly  hard,  and  attended  with  iiijufticc;  and  thatnpUe      '^ 
judge  thought  that  he  was  deciding  on  principle  againft  t|it      '^ 
current  of  authorities.     It  is  true  that  there  were  many  to*     "^ 
thorities  againft  his  decifion,  but  the  doftrine  there  eftabKUmi      ^ 
was  not  new;    for  in  fome  of  the  precedents  in  Towii*    "**" 
Icnd's  judgment?,    there  is  the   very  form  of'  judgwent  ^^ 

whick— ^ 
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eh»was  given  in  Harrifin  v.  Bfcles.  That  ctlb  however 
»  not  gc^vem  the  prefent :  here  the  CivapXc  <iueftion  is^ 
i^her  an  executor  or  adminiftrator  who  has  no  effeds  in 
lancte-lyelon^ing  to  the  teftator,  and  will  not  take  advan* 
«  oF  that  ckience  at  the  proper  time,  ihaH  be  permitted 

0  H  afterwards.  Now  it  is  an  univerfal  principle  of  law 
,  if  a  party  do  not  avail  himfelf  of  the  opportunity  of 
ding  naaiter  in  bar  to  the  original  adion,  he  cannot  af^* 
rards  plead  it  either  in  another  adion  founded  on  it,  of 
Jcir^  fixcias.  This  very  queftion  appears  to  have  been 
r  and  finally  fettled  in  the  cafe  of  Rock  v.  hetghon^  which 

I  have  Lord  Holt's  note  of,  and  is  as  follows :  *^  Mary^ 
Ic  againft  Leighton,  late  (hertff  of  the  county  of  Salop. 
ioa  upon  the  cafe  againft  the  defendant  letting  forth  that 
lard  Pugh  and  others  had  brought  an  adion  of  debt' 
nft'Mary,  as  admtniftratrix  loher  hufband,  Rock,  upon 
and  of  160/.  enr«red  into  by  him  in  his  life-time,  and 
judgment  was  had  againft  her  deboniSf  f^c, ;  and  there- 
a  z  fitri  facias  being-  taken  out  according  to  the  jiidg- 
tt^  and  delivered  to  the  Sieriff,  who  levied  20/.,  and  for 
reft  returned  faifely  that  (he  had  wafted  the  foods  of  the 
bte,  and  thereupon  a  judgment  was  given  to- have  exe- 
on  aaainft  her  icr  bwds  profiriif,  ubi  re  vera  flic  had  not 
«d  the  goc»dsof  the  intcftate  that  were  of  the  value  of  the 
Ittc  of  the  debt.  Upon  not-guilty  pleaded,  the  caufe 
e  to  be  tried  before  me  the  fittings  after  Hilary  term^ 

15th  February  12  Wil.  IIL  Upon  the  evidence  it  ap- 
ed chat  upon  a  treaty  of  marriage  with  the  inteftate 
lard  Kock  and  the  plaintiff  Mary  it  was  agreed  by  arti- 
in  writing,  that,  in  coniideration  of  1.50/.  which  ihe 
ight  as  a  marriage  portion^  Richard  Rock  (if  ftie  fur- 
d.  bini)  d)ould  leave  her  worth  300/.  and  he  covenanted* 

1  Richard  Pyke,  tbebi other  o>'  Mary,  to  pay  the  300/.  to 
/ee  Iter  ufe,  if  he  departed  this  life  before  Mary.  Richard 
kdied;  -A^ry  took  out  adminiftration,  and  put  in  an  in- 
tUf  that- amounted  to  ZTgJ*  In  Michaelmas  term  1694 
I'ani  Pyke  commenced  aji  aSion  o^  debt  againft  Mary^ 
1^  300/r  and-  recovered  by  mhildicitf  and  execution  was 
UpM  the  ^oeds  by  a  bill  of  fale  upon  %  fieri  facias  iftued 
kl(Ur  terra,  foilowing  at  the  fuit  of  the  executor  of  Pyke^. 
.bad  recovered  the  judgment.  In  Hilarys  term  i^94» 
i^&c.  CQffloirnced  their  adion  in  the  Common  Pleat 
ift  Ihe' plaintiff  Mary  Rock,  as  adminiftratrix  to*  her 
liABicfcai'd  RjDck,  .ind  flie  let  judgment  go  by  default^ 
hl|d>iio.a(Ieta.  above  the  279A  mentioned  in  th^vwicii- 
..    h  was  of  o/in'ioo  that,  by  letting  judgtneivl  ^o  Vs^ 
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defitnlt  when  (he  might  have  pleaded  the  judgment  vithr 
rienr  enter  mains  ultra  lo  fatisfy  that  judgment,  which  would 
have  been  a  good  bar,  (he  had  tacitly  admitted  that  (he  had 
aflets  uhra^  and  was  concluded  by  fuch  her  omiflion  ;  for 
which  purpofc  I  cited  the  cafe  of  Kilbornand  Rack  adjudged 
in  B.  R.  Hill,  1657.  A  judgment  in  debt  was  h^d  againft 
tenant  in  tail,  who  died  ;  znt\fcire  facias  beine  iflued  againft 
the  heirand  terre-tenants,  the  defendant  Rock  was  returned 
heir  and  terre-tenant,  and  that  he  was  fummoned ;  upon  his 
not  appearing,  judgment  of  award  of  execution  was  given 
againft  him,  and  a  moiety  of  the  lands  were  extended  by 
elegit.  And  cje^lment  being  brought  thereupon,  it  wasfpe- 
cially  found  that  the  lands  of  the  defendant  in  the  judgment 
were  entailed,  and  that  the  defendant  in  ejectment  was  heir 
in  tail :  but  in  regard  he  mis^ht  have  pleaded  that  matter  to 
the fa'refadasy  and  had  onuited  if,  he  had  loft  the  benefit 
thereof.  So  the  plaintiflf  Mary  might  have  pleaded  tha 
Judgment  at  her  brothipr's  ftiit ;  that  would  have  defended 
the  afTcts  that  flic  had  againfl  the  a6lipn  brought  by  Pugh: 
but  fhe,  having  admitted  ihe  afiets  flie  had  to  be  liable  tothel 
aftion  of  Pu^'h  by  kiting  judgment  go  againft  her  by  nMl 
tiicity  is  in  the  fame  condition  as  if  there  had  been  no  judg- 
ment againft  her  at  her  brother's  fuit  iipon  the  covenant  for 
300/.  And  the  (herifT  hath  done  her  no  wrong  ;  for  if  upon 
an  inqviry  the  jury  had  found  the  drvajiavit  in  the  plaintifF, 
the  phintiff  upon  trayerfing  the  inquifition  could  not  have 
given  ihi>  judgment  in  evidence  to  defend  herfelf,  becaufe 
ihe  mig'nJ  have  pleaded  it  in  bar  of  the  aftion.  This  cafe  I 
(having  heard  in  my  chamber,  becaufe  of  the  confequence 
of  it,)  directed  fnould  be  moved  in  court,  which  accordingly 
was  done;  and  both  my  brothers  T't/r/^  and  Goz/Ze/ con- 
curred with  mc  in  opinion  ;  and  fo  the  verdtd  that  wa^ 
given  for  the  plaintiff  by  confeni,  to  be  fubjeft  to  the  opi- 
nion of  the  court,  was  fet  afide.  If  debt  be  brought  againft  - 
an  executor,  and  he  lets  judgment  go  by  nihil dicit  or  con- 
fcfTion,  it  feems  to  be  an  admiflion  of  afTets.  For,  firft,  the 
"Wjint  of  aiTets  is  a  good  bar  to  the  action  that  the  plaintiff 
hath  brought;  and  if  ilTue  be  joined  thereupon  and  found  for 
the  defendant,  the  plaintiff  is  for  ever  barred.  Hob.  igj;|. 
Brickhrad  v.  Archbiftiop  of  Tork^  i  Cro.  373.  Now  f^St^ 
is  the  fame  rcafon  that  fjnce  the  dcfendaiu  waves  pleading 
the  matter  that  would  have  barred  the  plaintiff,  be'thcrcbjT 
admits  the  having  aff^tt;.  It's  true  that  when  thfc  dcfcndnl 
pleads  a/>/(7i^  nwrinijlnvrit,  the  plaintiff  may  adtnit  ihK  pItt 
to  be  true,   and  pray  judgment  de  knis  et  cattallis  df  tim\ 
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leftatOFy  €t  fuit  admanus  oF  the  executor  mjiiiuro  devenirent 
S4minijlran£  8   Rep..  Mary  Shipkfs  cafe^  2  Sound,    226. 
Neai  V.  Nelfin.    But  that  is  n  diffierent  judgment  from  what 
13  given  upon  a  nihil  dicit,  or  a  confeflion  of  the  afiton ;  for 
that  is  the  fame  as  is  given  upon  a  plene  adminijlravit  pleaded 
where  there  is  a  verdid  for  the  plainti(r»  i;/2..to  recofer 
de  bonis  tejiatoris  fitanium  in  numihui  habuit  adminijlrand^  %  from 
which  none  can  iiffer  that,    if  he  hath  fully  adminiftered 
kfore,    he  is  not  afFeded  by  the  judgment ;  but  it  is  td 
be    confideredy     that   though  it   be  found   upon   a  pleti 
^mifdjlravit  that  the  defendant  hath  alTets,  yet  is  the  judg- 
ment the  fame^  and  fo  ought  to  be ;  far  if  the  defendant  hath 
■flets  in  his  hands,  there  is  no  reafon  to  levy  the  money  upon 
the  executor's  own  goods  unlefs  he  hath  wafted ;  and,  that 
being  matter  of  fad,  it  niuft  appear  upon  record,  and  judg- 
ment muft  he  given  thereupon  before  his  own  goods  can  be 
iifcded.    But  \f  ^  fieri  facias  de  bonis  tefiatoris  doth  iflue  upon 
« judgment  had  againft  the  executor  upon  z  pleni  admimftra'' 
wit  pleaded,  if  the  goods  cannot  be  found  that  were  the  tef- 
tator's,  namely,  if  the  executor  will  not  expofe  them  to  the 
execution,  the  Sheriff  may  return  a  devajlavit,  it  being  found 
by  verdi£t  that  he  had  aflets.     Now  then  fince  the  pleading 
of  riens  enter  mains  would  have  been  a  good  bar  to  the  ac- 
tion (and  if  the  pUintiflF  (hould  admit  it,   he  fliould  not 
h^c  a  judgment  to  have  a  prefent  execution ;)  yet  the  de- 
fendant, by  not  pleading  that  plea,  hath  left  the  plaintiff  to 
fc&ve  a  judgment  upon  which  a  prefent  execution  is  to  ifliiey 
which  he  could  not  have  had,  unlefs  the  defendant  had  af- 
iiets  ;  and  fuch  an  admiiTion  is  as  g(H)d  as  finding  of  a  Jury 
ipon  a  plene  adminijlravit.      Secondly,  the  cafe  of  an  exe- 
cutor ^th  not  in  this  cafe  differ  from  that  of  an  heir ;  for 
if  ibc  heir  let  judgment  go  by  nihil  dicit,  or  confefTion,  he 
flfaiiit  affets.     It  is  true  the  judgment  is  different ;  for  au 
hair  is  chargeable  upon  the  account  of  the  aflets  which  he 
faatb  in  his  own  right*  and  the  executor  is  chargeable  in 
ihm  wtffeGt  of  aflets  that  he  hath  in  the  right  oi  the  tef- 
tator^  but  flill  the  admiflion  of  aflecs  is  as  muchbyam/ir7 
fBcitf  or  confeiTion,  in  one  cafe  as  in  the  other.     The  like 
II  fli^Jieir  plead  non  efifa^um^  or  conditions  performed,  a 
geaeral  judgment  fliall  be  given,  if  th^  matter  pleaded  he 
fouad  Bgainft  him.       So  in  the  cafe  of  an  executor,  if  the 
mttfr  pleaded  be  found  againfl  him,  he  admits  aflfets ;  for 
if  be  bath  *iione,  why  doth  he  plead  that  matter ;  it  will  be 
to  deny  affets,  and  that  will  bar  the  plaintiff.     Ob- 
jli  HA.  178.  Bird  v.  Cuhner.     Debt  agaicift  v\  tx^ 


veriJicotime-co^novU.a£fion^tn.  If.  vi^  ippvcd  that  it  might  be 
^ut^red  tljiat,  b|?  cotife<l4B4  l^ts.  It  was  d^nic^^  becaufit  the 
c^onfefli.oti  can  be  only  ^  ^h/e  chiT^e^  which  i^  the  adipn : 
fyovsi,  H^h^ope  it  i^  iiifi^Ted  that  the  (^oofi^flipn  of  ,th'^  ad.«oit 
is  not  4  confeflipQ  of  aflcis.  i^fiyeF^  Rather  ih^  cQOr 
(raiy  t(  to  be  inferred^  namely,  ii^df^fikni^  (idmif tifirix^il  ^nd 

9  ^flf/ifv//;  a^ioif^ffi  a/;^  inconfifleot ;  fiH»^^  qanpot  confeffi  the 

fyike  muilr^iiKlui^  opi^V  conM^  tlij^  pth^r;  fior  the  one 
is  a  bar,  bi^t  t^e  otb^r  Qouktks  ail  things  r>e<{uifit<  to  onai^ 
%lji^'  the  plaintiff- s  a^piv  An4  v^.  to.  the  ci^tioo  of  die 
Cioifrt,  it  \)r2|$.  00  more  but  to.cou^9e/ijtr(;lf  to  ihe  order  and 
nicthpd  of  the  l%vff  whjch  is  to  ma^e a  proper  qntry^  Damd/f 

10  (^onf^fs  the  whole  a^oi^'V  Thcn'fpHowcdthB.cafeof 
Samfden  v.  Jacifin,  whfsre  Lord  Htindfwicke  thougfalc  hfini^ 
bQjund  by  Uic^  ^K^hority  off  if{o»/t-  v«  l^eigAtwi  on  the  very 
qti^ftipp;  and  the.opiuion  of  tord  Ch.  J.  ^cr^  in^  the  cafe 
in  Wilffli§^  is  to  the.  faxne  cflFe£i»  Then  there  are.  three  oafea 
ail  d^tf^rmining  the  iafn^  point.  And  if  ajk  executor  vaaof 
plead  />/cfii^  admiwJlrarM^  and:  n(^le^  to  do  fo,  I  fee  no  dif* 
fereix:e  between  fuph  a, cafe,  and  one  where  he  does  fo  plead 
and  the  pica  is  found  agajnft  him. 

G..ROSK,  J. — This  cafe  muil  be  confidered  in  a  di^ietent 
point  of  view  now,  from  what  it  mud  have  been  prior  to 
the  Statute  of  4  Anne^  cap.  169  §  4:  before  the  paiGog  of* 
that  ad>  the  executor  mufl;  either  have  denied  the  debt  aodi 
sidiniu<;d  aflets,  or  he  mgil  have  admitted  the  debt^  and 
pjeaded  plene  admitujlravit ;  the  confequepce  of  which  was* 
that  if  only  part  of  the  debt  were  due,  he  muft  have  paid' 
the  whol^  by  his  own  admiOion.  But  fince  that  Statute^ 
h^.n)ay  plead  both  as  to  the  debt  and /i/f/i^  A/efiiwyiirmifVf 
iHi.t  it  he  will-not  avail  hinifeif<  of  the  advantage  given  to  hi  A. 
by  t)ia^  zSiy  and  he.  will  only  deny,  the  debt^  thecaie.cC' 
Rpckv,  Lcighijon,  (h$ws  th^i  he  admit?  aflets.  The  authoi^* 
ritits  of,  Lord  Ch.  }^  Ho/t,  Lord  Gh.  ]*  Lee^  aiid.LtAd: 
If^dmkke^  are  peculiarly  (Irongi  and  conclude  this  queftioo*  - 

PoileatotheidaiBtifi;. 
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5rifl/o/' Ed w A Ri>  LoiyE  and  William  JoiBi^9»j^ 
Jebnioujly  burning  tie  Houfe  of  Francis  GU'DImg. 

The  priibners  were-indifiUd  for  that  theyi  not  hiring  the 
ftarof  firod  befopc  their  eyee,  but.beiii^niovjDd  andfeduoiA 
by  the  inftigation  of  the  Devil,  on  the  i6rh  day  of  May  )a(t^ 
at  the  parifih  of  St.  Botoiph  without  Aldeifgate,  felonifiufly, 
'wilfully,  and  malicioufly  dtci  ftc  on  fire  and  bum  the  dwell* 
Ing-houfe  of  Francis  Gilding,  there  fituate,  againft  the.form 
of  the  ftatute  and  againfb  t he- king'sr  peace* 

yames  FUrtflally  after  his  pardon  woi  read,  for  afe^y  ieflooS 
monoi^hdof  <wasfw9rn, 

FHndalli    I  was  convidcd  in  May  .ris(Ii6o»  lift. 

Mr,  Garrow.  Now  recolled-that,  in  all  you  hare  tj»ftate 
to-day,  you  are  not:  only  to  confine  yourfelf' to  the  trotbi  but 
90  teil  the-wbok  tr^ith. 

J.  Yes. 

^  Do  you  know  the  two  prifoners,  Lowe  and<  Jobbins? 

jfi  Yes;  I  have- been  acquainted  with  [ix>we  about  eight 
jears,  and  Jobbins  about  fevcn  or  eight  months. 

^  What  way  of  lifp  waaLowe  in  at  the  tinie  yoiiwaa 
«Gqiiaintcd  with  hini  t-     ■  ' 

'  A.  To^  the  beft  of  my  reonembrancf!^  he  feryed  part  of  hia 
tiiBe  to  his^father,  a  turner. 

^  What  was  the  other  prifdner,  Jobbins? 
;   Ai  I  ienow  no  more  than  hearfay :  I  heard  fay  he  was  ap* 
prentice  t»  a  chymift  or  apothecary; 

,  9jk  Doyourememberthefirein  Aldeffgate-(lreet,inMiiy 
lift? 

'  As  Yes ;  k  was  on  the  1 6thof.  May,  of  a  Sunday  mom-* 
ibg-;  the  prifoners  and  me  had  been  in  company  at  Lowe'a 
hoiM^  Afid'feveral  other  places. 

•  ij,  Slate  to  the  Court  and  Jury  whether  that  (ire  in  AU 
dcrfgite^ftreet  was  occafioned  by  the  wilful  ad  of  any  per- 

•  jit-.lfef,  It  was. 

-  i^  Who  were  the  perfons  who  fet  fire  to  that  houfe  ? 

lutfi*  •'Edward  Lowe  and  WJIIiani  Jobbins^  the  two  prifoneci' 
MUw  bar,  and  myfelf. 


?iS  TRiAt  tr 

^  Where  was  it,  and  at  what  iitac,  that  It  was  firft  pro* 
pofed  to  do  it  ? 

if.  On  Wednefday,  the  12th  day  oF  May,  at  Edward 
Lowe's  houfe. 

^  Who  were  the  perfons  prefent  at  the  time  ? 

yl.  The  two  prifoners  and  myfclf. 

^  What  palTcd  ? 

Af  On  Wednefdayy  the  12th  of  Mayr-Bdward  I^we  and 
William  Jobbins,  in  company  with  me,  met  at  I-»owe'$ 
houfcy  in  Hartihorn  court.  Golden-lane.  William  Jobbins 
then  propofed  to  us  that  he  had  pitched  on  Mr.  Gilding's 
9dd  Mr.  Berry ^,.  as  proper  places  to  be  fet  on  firet  in  At- 

^  For  what  purpofe  were  they  to  be  fet  on  fire  ? 
.  .  Jt,  With  intent  to  rob  and  plunder  the  inhabitants,  while 
in  confufion. 

S^  Did  you  and  Lowe  agree  to  that  propofal  of  Jobbins  ? 
%    if.  Vcs. 

^  When  did  you  meet  again  ? 

A.  On  Thurfday,  at  the  Sun  ale-houfe,  Cow-croft ;  Ti- 
fnothy  Barnard  was  there  likewife.  We  acquainted  Barnard 
with  the  propofal,  and  Barnard  went  with  me  to  Alderfgate- 
fireet:  wc  left  the  two  prifoners  at  the  Sun,  at  Cow-crofs, 

^  For  what  purpofe  did  you  go? 

J.  With  an  intent  to  (hew  Barnard  Mr.  Gilding's  houFe; 
yfc  went  through  the  Red-Lion-yard,  which  goes  through 
into  Carthqfian-ftreer. 

^  Did  you  obfcrvc  any  thing  in  the  inn-yard  ? 

4.  There  was  a  cart  unloading  trulTes  of  clover  into  a. 
hay-loft,  which  adjoined  to  Mr.  Gilding's  warehoufe  :  he 
was  a  cabinet-maker,  with  very  cxienfivcpremifes.  Timothy 
Barnard  then  propofed  this  hay-loft  a^  a  proper  place  to  be 
{qt  on  fire,  as  it  would  foon  communicate  to  Mr.  Gilding's 
dwelling-houfe  and  warelioufcs,  as  he  faid,  the  clover  not 
being  bound  fo  ti^ht  as  hay,  would  catch  fire  fooner,  and 
blaze  up  ;  then  Barnard  and  me  returntd  to  the  Sun  ale* 
houfe,  Cow-crofs;  it  might  be  about  two  p*clock ;  Lowe 
^nd  Jobbins  were  there ;  we  then  told  thenn  that  we  had  been 
to  the  place,  and  that  Barnard  had  pitched  on  the  hay-loft  a|. 
fit  to  be  fet  on  fire;  Barnard  propofed  to  get  fomc  turpen- 
tine wood  s(t  the  corner  of  the  court  where  ho  hvi'd,  which, 
being  put  in  among  the  clover,  would  foon  bla7:e  up;  it  wa|- 
rhen  a?rccd  to  meet  Barnard  at  ten  that  Qvcning^  at  his 
houfe  in  Pear-  trec-cpurt,  C|crkenwell ;  and  we  went  ^w§j 
about  five  o'cloc^w:  wc  accordingly  i^i^t  there  at  that  time; 
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In  the  mean  time  I  direded  Mrs.  Lowe  to  get  a  pennywortb 
Dr  two  of  fptrits  of  turpentine,  for  the  two  prifoners  and  me 
went  to  Lowe's  houfe  and  Barnard  went  home ;  we  then 
ivent  out  to  get  feme  money ;  we  went  out  a  thieving;  but 
Me  did  not  get  any ;    then  we  went  to  Barnard's  at  ten 
/clock ;    before  we  went  out  a  thieving^   the  turpentine 
vhich  Mrs.  Lowe  bought,  was  mixed  up  by  me  and  Lowe, 
md  his  wife,  and  Jobbins,  with  fome  rags  and  paper,  and 
)ut  into  a  glove  with  fome  matches :  when  we  went  to  Bar- 
land's  he  was  at  home,  in  company  with  his  wife ;  when 
ve  went  in  he  (aid,  he  had  fome  very  good  turpentine  woodf 
md  me  and  him  put  fome  into  each  of  our  pockets ;  it  ii 
>1d  turpentine  barrels  cut  up:  we  all  four  went  from  Baiw 
lard's  houfe  to  Shoe-lane,  with  an  intent  to  fet  fire  to  Mr. 
lliller's,    a  printer's  joiner's  (hop,  which  was  in  the  back 
>trt  of  his  houfe;  that  did  not  have  the  deftred  efFed;  we 
ircnl  from  there  to  Mr.  Nafh's,  a  coach-maker's,  in  Wor- 
hip-ftreet,    Moorfield^ ;    I  gave  Lowe  and  Jobbins  fome 
vc>od  out  of  my  pocket,  and  they  went  to  fet  fire  to  the 
tables,    which  foon  went  out;  then  we  came  away„  and 
iamard  and  Jobbins  went  feparately ;  I  lodged  with  Lowe, 
nd  Low^  and  me  went  to  Lowe's  houfe  to  bed,  about  eight 
ir  nine  in  the  morning;  we  (laid  there  till  between  two  and 
hree  in  the  afternoon  of  Friday ;  then  me  and  Lowe  went 
o  the  Sun,  in  Cow-crofs ;  Jobbins  was  there ;  we  then 
MX>pofed  to  Jobbins  and  another  man  that  was  there,  one 
fames  Bond,  to  go  out  a  thieving;  we  did  fo;  but  did  not 
ucceed :  Barnard  was  not  with  us :  we  (laid  till  about  nine 
X  night;  and  I  left  them  in  Oki*(lreer,  and  went  to  Lowe's 
loufe*  to  defire  Mrs.  Lowe  to  get  fome  turpentine,  and  then 
ame  back  to  them  in  Old-dreet,  and  told  therfi ;  then  we 
,11,  I^we,  Jobbins,  Bond,  and  me,  went  in  company  to 
^owe's  houfe,  and  at  ten  o'clock  we  all  went  in  company 
0  a  court  in  Long-lane,  which  comes  to  the  back  part  of  a 
table,  which  adjoins  Mr.  Gilding's  premifes ;  Edward  Lowe 
t  that  time  had  two  picklock  keys  in  his  pocket  with  in« 
ention  to  open  the  padlock  that  is  on  the  (lable  door  ;  but 
odM  not,  and  therefore  could  not  get  the  combudibles  in ; 
wo  patrols  were  coming  pad  the  court,  and  they  laid  hold 
f  tfa^  two  prifoners ;  they  were  taken  to  the  watch-houfe  ; 
cannot  fay  the  names  of  the  patrols ;  in  the  morning  they 
ftrc  taken  to  the  houfes  of  their  refpe£live  fathers ;  I  went 
oaie  t<rLowe's  houfe :  I  never  faw  Bond  afterwards.     On 
iatorday morning  I  got  up  at  eleven,  and  went  to  the  Sun 
hp^houfe,  Cpw-crofs ;  Barnard  was  there ;  I  rhen  propofed 
iBimNi  to  go  diat  night  to  fet  Mr.  GMin^^«  VioaKti  oti 
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fir^^  at  tfaAt  time  the  prifoners  were  not  there;  Btfiuifd  left 
vn,  aad  I  condnued  at  the  Sw^rale-houre  titl  ItTe  o'clock, 
when  Jobbins  came  in;  ok  and  Jobhins  continued  till 
eight  o'clock,  when  Lowe  caoie;  Lowe  f|^id,  Ite  had  beeQ 
nt  work  at  his  fiatlier's  aU  day  ^  Lowe  and  Jobbins  went 
out  is  company  whir  me  a.  thieuin^ ;  we  had  no  fuccefs,  and 
selurned  to  Lc^we's  hode  about  ten  in  the  evening;  Mrs* 
Lowe  went  out  and*  brought  fome  fpirits  of  tu/peDiine  in  9 
phid ;  L  cannot  fay  w^ic^her  flie  brou§:ht  thefo  in  that  ntght, 
or  the  night  before;  then  witbthe  ftifillance ot* MrF.  Lowe* 
Lowe,  Jobbins^  and  ine,  mixed  fame  rags  with  Qmifs  of 
tyrpeotino,  and  got  fomt  matcfaea  and  turpcottoe^-wood^ 
^ich  Mrs.  Lowe  boug4T^  a  pennyworth  of;  il  was.  not 
barrch.  but  the  bc(l  we  covld  get  \,  and  we  put  ihefp  alVla* 
getter  into  a  glove;  and  the  wood  was  pu^  fonse  into  mf 
pocket  and  fome  in  Jobbins^s;  it  was  dieven  o'c(bcIcb]r  Hsat 
firoty  and  we  three  went  to. the  Nag's  head«  in  AMerffiB^e* 
ftpeet ;  we  left  Mrs^.  Lowe  al  honv,  but  ordered  her  noftq: 
go  to.bed ;  for  if  fhe  fimdd  be  called*  to  coooe  and  aifiA  ua 
10  t3iking  away  the  plunder.  Wc  h-ad  three  or  imir  pota  ot 
beer,  and  two  halt  pints  of  gin,  and  a  paper  of  tsobacoo/ 
We ftaad'tfaere. rill  half  paft  twelve^  aird  the  landlord  rcftified 
to  draw  us  anv  more  liquor;  riiat  was  one  of  the  bottfee 
lint  ycaa  burned  down  that  ni^ht.  We  three  went  oat  oF 
the  hoiife  with  each  of  us  a  pipe  in  otir  mouths  afight^  is 
ofdtr  to  light-  rhe  marches  a^id  fct  fire  to  Mr.  Gilding's  pre* 
miies^  A  Oranger  to  us,  a  cuilonier,  came  oiit  at  tii&fomQ 
time  we  did.  We  feur\wnt  to  Carthufian-ftreet,  dax«n  that 
ffreet;  and  by  that  time  two  of  our  pipes  were  broktir:  we 
went  10  t lie  back-gates  of  th»  Red-Lion*inn  yard»  which 
are  in  that  ftreet.  The  prifoncr  Jobbins  got  over  the  gates- 
with  a  pipe  in  his  mourii,  which  was  the  only  reniainin{(! 
one ;^  and,  ir> getting  over,  the  pipe  was  knocked  our:'!* 
got  over  dir«£Hy  alter  Jobliins^  and  he  gave  me  Hie  pipe: 
tli«  gate  is  an  (lid  wooden f^ate,  with  holes  in  it;  I  gave 
Lo^«e  the  pipe  through  the  hole  to  get  lighted,  and  he  re- 
turned ^vith  it  to  roe  lighted  ;  but  in  the  mean  time  Jobbins 
went  down  the  yard,  and  placed  a  ladder,  which  he-  ^Ollnd^ 
iMar  the  hay-loft,  againft  the  fiay-loft  door,  which  was  tho 
hay-loft  pitched  on  by  Barnard  and  me;  then  Lowe- re- 
turned with  the* lighted  pipe,  and  gave  it  me  through  tho 
gate ;  I  then  went  down  the  Red- Lion- inn  yard  with  aipipe^ 
flfid  gave  it  to  Jobbins,  at  the  end  ot'  the  ladder  :  thepipei 
went  out  as  before:  he  ga^x:  me  the  pipe  again,  andLpa-^ 
turned  it  to  Lowe,  which  he  lighted  again,  and  hawbd  tft 
mc  through  the  gate ;  and  at  the  fame  tiaie:he  gavoj 
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latchesy  vAwch  I  g^ve  to  Jobbins  with  the  pipe.  I  then 
rent  ^ovim  the  yard  with  Jobbins  tf»  rhe  ftable ;  then  J(4b« 
ins  wem  up  the  imider  wkh  the  pipe  k\  his  mouris  nnd 
[le  matdies  in  liis  hand,  into  the  clover  ioft ;  when  t*.c 
gtited  the  -matches^  ami  iet  fire  ta  :ike  CDtnbuftiUes,  which 
«  had  iai^beforr,  in  my  abfence,  «maikg  tlie  clov«r-tMr. 
Vhen  I  wem  for  the  pipe,  Iffiwhim^  up  f^  4ad4ler : 
K  confbuftilsles  foon  blazed  up.  Jobbins  and  me  came 
ack,  and  gvt^rer  i^he  grates -of  dve  Kcd-Lion  yard  into  Gar* 
lofixn-ftreet:  Lowe  was  then  waiting  atthegates,  and  de* 
red  me  to  go  to  his  hoiife  for  his  wife:  tfieiire  theft 
Used.  I  ^vent  to  I^owe's  hoit^,  and  found  Mrs.  Lowe 
lyifig  down  in  her  clothes ;  iflie  retunned  back  with  mc  lo 
ye  foe,  wbfch  was  then  burning  very  rapidly :  Mrs.  L^we 
nd  me  returned  in  aibout  twenty  minuies.  1  left  I  .ow^  and 
obbins  at  the  6re.  We  then  w«ik  down  the  Rcd-Li«^ 
atrd^  where  I.^we  was  in  a  houfe  bringing  out  boxes  and 
lings ;  the  aiarm  of  fire  had  been  given,  and  people  adill- 
tg.  I  then  alFifted,  with  Jobbins  and  Lowe,  and  Mrs. 
A^we,  to  carry  an  ay  the  things  that  came  out  of  the  houfes  ; 
carried  (everal  things  away  into  AlJcrfgateftrect  buildings^ 
1  company  with  Lowe  and  Jobbiirs;  they  were  left  in  the 
Uiildings,  in  the  care  of  a  watchman.  I  tf>en  went  back 
g«in  to  Mr.  Gilding's,  which  was  on  fire  ;  this  was  abo«it 
n  hour  and  a  half  aiter  the  firft  bl«z«.  I  went  ijp  into  Mr. 
Gilding's  dining-room,  and  brought  down  a  vafecafe,  con- 
ainiTig  about  two  dozen  filver  table- fpoons ;  there  was  one 
ravy^fpoon,  and  about  a  dozen  deiFert-f peons.  I  went 
hrough  the  mob  with  it  under  my  arm^  to  an  inn-yard, 
oek  out  the  fpoons  and  put  them  in  an  handkerchief,  and 
hrew  the  cafe  under  the  giteway.  I  then  went  heme  with 
he  fpoons  and  il>e  handkerchief  to  Lowe's  houfe,  in  Uartf- 
lom-court,  Golden-lane,  Old-ftrect,  about  five  or  ten  mi- 
tttes  walk  from  the  fire ;  I  put  them  in  a  cupiioard  under 
be  ftatrs,  on  \he  right  hand  fide.  I  then  returned  back  to 
be  fire ;  and  the  prifoners  had  brought  a  great  many  things, 
rom  diflPcrent  houfes,  into  Aldcrfgate-Arcet-buildings :  I 
act  Lowe  coming  with  two  drawers,  which  he  carried  to  the 
kiildings;  I  propofed  to  call  Barnard  then,  and  left  Lowe 
nd  Jobbrns  at  the  fire,  and  went  to  Timothy  Barnard's 
Oofc;  he  came  out  diredly  as  I  knock<d.  Barnard  canrtc 
ritb'me  to  the  fire;  I  Ihewed  him  the  property  in  Alderf- 
ate-ftrcpt-buiidings;  he  faid.  Here  is  fomcthing  like,  in* 
icedl  Then  Lowe  came,  and  Lowe  and  me  dcfired  Barnard 
»  fetch  a  .cart ;  and  I  left  Lowe  to  mind  the  things,  whilfi 
with  Barnard  to  fetch  a  cart :  wt  cou\d  hqi  %ex.  oxvti 
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ftnd  came  back  to  Lowe  ;  then  Barnard  {iropofed  to  tiH^  t9 
get  what  things  away  wecould^  without  a  cart;  and  Lowe 
brought  the  two  drawers  I  met  hiiii  with  before,  whith 
were  the  pro)>erty  of  Mr.  Gildings  on  his  head^  to  the  bot- 
tom of  the  buildings,  and  took  rhem  towards  Sutton-ftreet, 
in  the  way  to  Barnard's  houfe;  ami  he  defired  Bahiard  and 
me  to  follow  him,  which  we  accordingly  did :  he  then  car- 
tied  them  into  St.  John's-ftreet,  near  Sutton-flreer,  and  Bar- 
nard then  lifted  them  off  Lowe's  head  on  to  mine ;  and  Bar- 
nard then  defired  me  to  follow  him  to  his  houfe.  I  followed 
Barnard  till  I  came  to  New-prifon  Walk,  which  is  nearhU 
boufe;  Lowe  and  Barnard  accompanied  me;  where  I  was 
flopped  by  an  officer,  named  Mr.  Lucy,  with  the  two 
drawers  on  my  head ;  Barnard  walked  off  diredly,  and 
L*owe  Hood  ftill  by  me^  and  was  brought  in  aCterwaitk  by 
Lucy  to  the  New  prifon.  There  was  a  blanket  over  the 
drawers,  to  prevent  people  feeing  what  they  were.  Lowe 
and  me  were  committed  for  trial.  On  the  Sunday,  Mrs. 
Lowe  came  to  the  prifoner  Lowe  and  me,  and  brought  us 
founeen  (hillings^  which  in  the  prefence  of  Lowe  (he  faid 
was  part  of  the  price  of  four  fpoons,  which  (he  faid  (he  had 
received  of  Jobbini>  as  part  of  a  guinea  which  the  four  fpoons 
fetched;  that  was  our  two-thinih  of  the  guinea;  the  other 
Icven  ihillings  belonged  to  Jobbing.  She  faid  Jobbins  told 
ber  he  had  fold  them  in  Chancery-lane,  but  would  not  tell 
where.  Jobbins  was  ufualiy  called  by  us  ihe  Little  Dodor. 
I  then  told  her  to  go  home,  and  Hic  would  Bnd  in  the  cup- 
board under  the  ftairs  fomc  filver  fpoons,  which  ihefe  four 
were  part  of.  Ihe  next  day  ihe  returned  to  mc  and 
Lowe,  and  brought  us  three  pounds  fifteen  (hillings,  which 
Ihe  faid  was  the  mon.  V  Ihe  had  received  for  ihc  fpoons,  of 
Mr.  Samuel,  a  Jew,  whom  we  knew;  and  ihe  never  gave 
me  any  of  the  money,  hut  to<^k  out  a  pair  of  (lockings  for 
me  from  pawn,  that  was  two  fhillln^s.  Then  we  were 
committed  to  Newgate,  and  1  had  at  dilFercnt  times  a  few 
(lilUings ;  and  fomc  viduals  that  1  haJ,  ih»paid  for  it.  The 
bill  was  not  found  again  (I  Lowe.  1  was  tried,  convt&edf 
and  have  received  my  pardon. 

Mr.  G arrow.  That  is  material ;  he  wns  not  tried  for  Aeal- 
ing  the  plate,  he  was  indiftcd  for  ftcaling  the  goods  of 
Mrs.  VVoodley  in  the  dwdling-houe  of  Mr.  Gilding;  the 
Jury  found  him  guihy  of  (Icahng,  biit  not  in.the  dwcUixf* 
houfe. 

Flindall,  I  was  ordered  for  tranfportation:  I  difcoverad 
this  about  fix  weeks  after  1  wa3  fentenced ;  I  made  ne 
difcovALy  of  it  before.      I  wrote  a  letter  to  ^Ir.  Aldemya 

iSkia- 
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Skuuier ;  in  the  ward  I  was  io,  there  was  a  perfon  I  tbo4|||t 
1  couM  <tepehd  on  as  a  friend,  wt  to  hurt  myrelf  more  than 
I  was,  4iBd  |ot  him  to  'write  a  letter  to  Aldenman  Skinner; 
I  told  him  tne  whole  circumllance ;  his  name  is  Witkios. 

^  Is  the  ftory  you  have  been  relating  to  the  Court  and 
Jury  the  truth  ?  i 

A.  Yes, 

^  Are  thefe  the  two  perfons  that  had  the  (hare  in  the 
tranfadion  you  have  beeo  defcribing  ?  \ 

A.  They  f re. 

Croff-examined  by  Mr,  Knwjiys. 

S^  Now,  Mr  Flindaily  on  Wednesday,  which  was  three 
entire  days  before  the  fire  happened,  was  the  firft  time  tbit 
fcheme  was  concerted  ? 

jf.  For  that  place. 

§^  You  fay  it  was  the  Thurfday  before  you  conunooi- 
cated  it  to  Barnard  ? 

A.  Yes. 

^  Barnard  then  alone  went  with  you  to  view  the  pre- 
mifes^ 

A.  Yes. 

j^  It  was  not  Barnard's  original  fcheme,  nor  was  he  pre« 
lent  at  the  commiiTion  of  the  offence? 

A.  Na 

A,  I  ihould  think  it  then  a  little  odd  that  Barnard  was 
the  perfon  that  was  with  you  to  view  the  premifes  and  to 
concert  that  Tcheme  ? 

A.  It  was  fo. 

§^  During  this  interval  you  certainly  amufed  yourfdves 
b  going  to  fearch  after  the  execution  of  plans  of  robbery  i 

A.  Yes. 

^  What  time  did  you  leave  the  Sun  on  Thurfday  ? 

jf.  Between  four  and  five. 

4^  At  the  times  you  were  there,  was  the  houfe  full  of 
Oiftoflsers,  or  thin  ? 

if.  There  might  be  two  or  three  befides  us;  the  tap- 
room never  was  over  and  above  thick  of  company  ;  but  the 
Imfinefi  was  fettled  how  it  was  to  be  conduced,  as  we 
\rere  going  to  view  the  place;  Barnard  and  me  concerted 
the  febeme,  and  communicated  it  to  the  two  prifoners. 

9a  y^^^^  ^^^^  ^^^  ^'^c  ^cft  meeting  at  the  Sun  when  yon 
Vere  all  tc^ther  ? 
.A*  About  eleven  or  twelve. 
'  J^  Was  tfafB  room  thin  or  full  then  ? 
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A  There  iiln^ittKA  ttAnyptfffit  rhte^e;  ^hferfe  ihlg(bk1lb 
three  tdidcs  us. 

J^  At  "Whrt  rime  were  you  all  four  thtte  ^in? 

if.  About  ttro  o'clock ;  ^0tre  Werte  there  about  half  an 
houTy  or  more ;  there  vrere  not  above  two  6^  time  people 
there  then,  and  we  had  not  nfiore  than  a  pot  oT  beer. 

^  On  the  Friday,  after  Barnard  left  you*  ho^  Ibng  did 
jwt  Mi  iht  two  priroMrs  remain  there  ? 

if.  Till  five  o'clock ;  We  Were  not  all  the  tiiMe  in  thai: 
room  we  went  backwards  in  the  ikittle-gronilH. 

^  Was  the  room  thin  or  full  during  that  time  ? 

if.  There  were  two  or  three,  or  Four,  people  going  in  and 
out;  the  room  got  full  and  empty  again  in  the  time  that  We 
continued  there. 

j^  You  fay,  when  you  was  taken  by  Lucy,  Lowe  Ilood 
ftiU? 

if.  Yes. 

^  He  was  found  immediately  on  Lucy^  fp^t^  cnrt 
again  ? 

if.  Yes. 

^  You  were  in  the  fame  gaol  together  ? 

if.  Yes. 

^  How  have  you  maintained  yourfelf  before  thaH  Wtd- 
nefday  ? 

if.  By  different  other  robberies,  in  company  With  the 
prifoncrs. 

^  For  what  length  of  Ome.  ha»l  you  maintained  yoto^felF 
by  a  courfe  of  robberies  and  plunder  on  the  public? 

if.  About  eight  weeks. 

i^  What  way  of  life  was  you  in  before? 

if.  I  followed  the  fea  for  fome  tin^. 

^  Do  you  mean  to  confine  your  courfe  of  robberies  to 
feven  or  eight  wef  ks  ? 

if.  With  thefe  people ;  I  have  been  out  before. 

J^  What  has  been  the  couile  of  your  hfc  for  thcfc  laft 
three  years?  Has  it  not  been  a  couifc  of  robbery  and 
plunder  ? 

if.  No,  not  three  years. 

^  How  much  of  the  three  years. 

if.  About  two  ycar^. 

^  How  often  have  you  been  in  cullody,  during  tlisC 
time^  on  various  accufaiions  ? 

if.  Once  before  within  tiie  two  ycr.rs. 

^  Did  not  you  foar  th.it  the  pi iitt  of  burning  bottlep 
might  be  fatal  to  the  lives  of  nwnv  pcopk  in-  the  night 7  * 


if.  Without  a  doubt  I  did :  bur  the  plan  was  not  propofed 
by  me:  when  I  faw  the  fire,  I  cannot  fay  but  it  (hocked 
me  very  mucbj  but  not  beforcj  not  the  idea  of  burning 
people. 

TAomas  Diigginfwonu 
.    1  k<f*p  (he  Hew  Sun,  in  Cow-Crofs.     I  believe  the  pri- 
foner  Jobbins  ufed  the  houfe  before  I  took  it. 

J^  Have  you  feen  Fliridall  at  your  houle  in  company  with 
tht  i^6  prifoners  ? 

jf.  '1*0  the  beft  of  my  Knowledge  I  have. 

J[^  Do  yoti  remember  feeing  the  prifoners  at  the  bar  at* 
your  houfe  on  the  ThurfUay  before  this  fire  happened  ? 

J.  I  cannot  fay  I  do,  not  to  be  pofitive ;  but  I  fuppofe  I 
have,  as  they  ufed  to  come  in  and  out. 

S'  Do  you  know  the  wife  of  Lowe? 

A.  Yes. 
'    j^  rias  file  been  at  your  houfe  in  company  with  her  huf- 
Bandy  or  Jobbins,  or  Fiindall  ? 

>/.  I  think  file  has,  to  the  bed  of  my  recolledion. 

Si  ty\'<i  ihe  ever  leave  any  thing  at  your  houfe  ? 

A  When  f^lindall  and  Fdward  Lowe  were  in  prifbn^  (he 
calliedat  my  houfe,  and  left  a  pi(tol  in  my  cuftody. 

^  Wfiar  was  to  be  done  with  it  ? 

/f.  She  left  it  with  me  till  fomcbody  Ihould  call  for  it;  I 
do  not  recoiled  that  ihe  mentioned  who. 

John  Burrell  fiVGtn, 

^  Is  your  ilanie  John  Burrell? 

A.  I  cannot  pofitively  fay;  they  call  me  fo.  f  am  tti- 
vant  to  Mr.  Thomas  Duggid,  at  the  Sun  alehoufe,  Cow'^ 
crofs. 

^  Have  you  feen  l^Iindall  and  the  prifoners  at  your 
mailer's  houfe  together? 

A  Not  to  the  bed  of  my  knowledge ;  1  might,  but  I  can«> 
flot  pretend  to  fay. 

f'i'ou  taVe  feen  them  at  yonr  maftcr's  houfe  ? 
Oh;  yes,  two  or  three  times. 

James  EdiAjordsfworn, 

r  am  a  watchmaker;    I  live  in  Barbican :  t  was  at  tho 
NagVhead  ale-houfe  in  Alderigate-ftreet,  the  liight  of  the' 
fire. 
-    ^  Look  at  the  prifoners ;  were  they  there  that  night  ? 

A*  I  cannot  fay  to  Lowe ;  Jobbins,  1  am  fure,  and  Fliii-* 
ittNnivt  there ;  1  cannot  recolleft  Lowe  at  a\\« 


226  Trial  of 

SK  Were  there  other  perrons  in  company  with  Flindall 
and  Jobbins. 
J,  There  were. 

^  About  what  lime  did  you  leave  the  houfe  ? 
if.  I  believe  ten  minutes  after  twelve,  as  near  as  I  can  re- 

coiua. 

^  Did  you  leave  Jobbins  and  Flindall,  and  their  com* 
panions,  there,  u  hen  yon  went  away  ? 

>f.  I  cannot  be  Aire  whether  Flindall  was  there  when  I 
went  away,  but  Jobbins  walked  round  the  room  with  a  pipe 
in  his  mouth,  and  I  believe  he  went  out  of  doors;  whether 
he  went  away  or  not,  I  do  not  know.  I  was  juft  going  to 
get  into  bed  when  I  was  alarmed  by  the  fire. 

Beftjaf/iin  IViUiams  fworn, 
I  keep  the  Nag^-head,  in  Alderfgate-ftrect;  I  was  burnt 
out:  I  remember  the  night  of  the  fire  beginning.  Lowe 
and  Flindall  went  out  of  my  houfe  about  half  after  twelve 
on  the  night  of  the  fire.  They  had  been  there  fome  time 
that  evening;  arid  they  had  either  three  or  four  pots  of 
porter,  and  one  if  not  two  papers  of  tobacco  ;  I  can  fay  but 
to  one;  they  had  fome  pipes,  ihey  had  half  a  pint  of  gin, 
and  ihcy  wanted  a  pot  of  porter  after  I  had  locked  up  my 
bar  and  my  cellar ;  I  refufed  drawing  them  any  more  li- 
quor; Flindall  preffed  very  hard  for  half  a  pint  more  gin,  but 
I  faid  I  would  fefl  no  more.  I  cannot  fay  that  Mr.  Ed- 
wards was  there,  nor  whether  the  prifoner  Jobbins  was 
there.  I  was  in  bed  in  five  minutes  after  they  went  away. 
I  was  alarmed  about  one  o'clock.  The  back  part  of  my  yard 
adjoins  Mr.  Gilding's  premifes. 

yoAn  Ruffe! fvuorrt. 

You  are  one  of  the  watchmen  belonging  to  the  Charter- 
honle  fqnarc  ? 

j1.  Yes. 

^  How  near  are  you  to  the  gates  of  the  Red-Lion?   ' 

A.  I  cannot  fay  :  there  is  a  gate  to  the  Square  ?  I  do  not 
go  beyond  thofe  gates:  it  is  a  wooden  railed  gate,  an  open 
gate ;  you  may  fee  through  it :  the  Red- Lion  gate  is  about 
fix  yards  from  my  hox. 

S>j  Do  ycu  remember  the  night  that  the  fire  happened  at 
Mr.  Gilding's? 

J.  Yes. 

^3  In  the  courfc  of  that  night,  and  before  the  firfe,  dM 
you  hear  any  thing  that  caufed  your  attention? 

if.  -Ifo, 

m 


.•^ 
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'^  No,  Sir^  nothing  till  t  had  done  calling  half  after 
twelve;  then  I  thought  I  heard  a  foot-flep  in  Carthuiian* 
ilreet ;  I  went  to  look  through  the  gate,  but  I  could  fee  no- 
body ;  biit  I  direSly  faw  the  fire. 

^  How  long  does  it  take  you  to  go  round  and  return  t« 
your  box  ? 

A,  Sometimts  more,  fometimes  lefs ;  fometimes  ten  or 
twelve  minutes.  When  1  faw  the  refle£tion  of  the  (ire,  I* 
look  upon  it  to  be  three  quarters  after  twelve  ;'  it  was  be- 
joiiA  the  half  hoOr,  but  could  not  tell  ezadly,  as  we  have 
Jio  chimes  to  the  Charterrhoufe  clock  \  it  was  before  one. 

^.  Where  did  the  refleSion  of  the  fire  come  from  ? 

A.  Fronfi  the  Red- Lion  yard,  from  fome  flables;  it  had 
juft  got  a  little  above  the  tiles ;  I  fuppofe  it  had  been  fome 
time  before  it  could  get  through  the  tiles. 

^  What  fort  of  a  gate  was  there  to  the  inn-yard,  at  that 
time  in  Carthufian-dreet } 

A.  A  wooden  gate. 

^  Gould  a  man  eafily  get  over  it  ? 

A.  Yes,'  very  eafily.  Becaufe  there  was  a  part  of  the  watt 
firoken  down  by  people  getting  over,  fome  that  belonged  to 
the  yard,  fuch  as  coadhmen  aind  others ;  it  was  eafy  enough 
to  get  over  there. 

IVilliam  Kyme  fworn^ 

1  kept  the  Red-Lion  inn :  I  wc:nt  to  bed  about  a  quarter 
^fter  twelve  :  in  the  ,moining,  about  a  quarter  before  one, 
I  was  alarmed  with  fire,  by  the  watchman ;  I  faw  a  very 
bad  fire  in  a  hay-lofr,  over  a  flour  waie-houfe  of  mine,  aid- 
joining  to  Mr.  Gilding's  premifes;  there  was  clover-hay 
cMRefly  in  the  loft,  and  lome  ftraU;  und  meadow- hay  ;  there 
•was  clover  brought  in  ih^ee  fucceirive  days  before  the  fire 
happei#d,  on  Thiirfd.iy,  Friday,  and  Saturday;  there  was 
a  ladder  Tocked  to  the  fuie,  that  nobody  Ihould  take  it  away 
to  any  other  place;  ii  was  to  'io  into  the  loft. 

^  Was  it  eafy  to  place  the  ladder  fo  as  to  get  into  the 

A.  Oh,  yes,  very  eafy ;  it  was  for  that  exprefs  purpofe. 
I  fecured  my  property  in  my  iron  cheft,  in  ttkj  bed-room: 
I  went  down  to  letch  a  candle;  and  in  about  a  quarter  of 
itoi  hour  after  I  was  alarmed;  and  I  left  t^^o  or  three  of  my 
doors  open;  and  very  foon  after  I  re'urned,  which  was  a 
little  after  one,  this  Loxte  and  Flindall  came  into  my  bed- 
room ;  1  afked  them  what  they  wanted,  and  they  faid  they 
txSmt  to  aflift  m^:  I  told  them  they  were  two  thieves,  I  faid 
they  Were  nothing  but  thieves;  and  I  told  tliem  I  fd^^oCed 
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they  came  ta  r«b  me :  then  they  Oiid  they^  wei^  no  (»eh  thing 
as  that ;  they  came  to  ferve  me,  and  they  would  afTift  me; 
and.  I  wanted  fomebody  to  remove  my  iron  chelV  fufthcp 
from  the  fire,  and  they  didaflUA  in  that;  then  they  waiited- 
to  help  roe  to  take  my  beds  and  other  things  away  ;  L  told 
them  they  (hould  not  touch  them,  I  wanted  no  further  af- 
fiftance  from  them,  for  I  fufpeded  them  to  he  nothing  but 
thieves,  and  they  (hnuM  not  meddle  with  any  thing;  then 
they  went  oS^  and  1  had  nothing  to  fay  to  them.  I  am 
quite  fure  that  Fiindali  and  Lowe  were  the  two  perfbm. 

^Jhanas  CoWnt  fworn.    . 

I  am  a  conftable ;  I  attended  at  the  fire  in  AlderfgaCe* 
ftreet;  I  faw  Lowe  there ;  1  went  there  abouc  tkfee^  and' it 
was  fome  time  after  I  was  there,  about  half  an  hour  or  three 
quarters  of  an  hour,  he  was  walking  backwards  and  fctr* 
wards  by  the  end  of  Alderfgate-fireet  Buildings;  there  was- 
a  parcel  of  goods  brought  from  the  fire,  and  a  watchnoan 
in  care  of  them.  I  faw  Lowe  twice  or  three  times  walking 
backwards  and  forwards :  he  pad  by  the  end  of  the  Boiid- 
ings,  and  I  went  a&  far  as.  the  Vine- Yard ;  I  believe  Lowe 
faw  me  ;  I  went  there  on  purpofe  ;  I  knew  Lowe  before* 
that  made  me  take  notice  of  him;  I  looked  at  him  to  fee 
what  he  was  after,  as  1  did  fome  other  people ;  I  am  pofitive 
he  was  there;  I  know  Fiindali,  I  know  Jobbins;  I  cannot 
fay  I  faw  either  of  them  at  the  fire. 

Harry  Moray  fivorn, 

^  Yon  remember  the  fire  in  Aidcrfgate-ftrect  ? 

ji^  Yes,  1  was  there  about  one  o*clocL 

^  Look  at  the  prifoner  Jobbins,  aiid  fee  if  you  kno^: 
him? 

A.  Yes,  I  do. 

^  You  have  no  doubt  of  !iim  ? 

A,  None  at  all.  < 

^  Did  you  (ee  him  at  the  fire  that  night? 

J.  Yes,  in  diflerent  paris,  by  Mr.  Gilding's,  and  oinl 
time  at  another  houfe;  ir  vv:ls  half  after  one  or  two  wJiAis 
I  firll  faw  liim>  it  migh:  Lc  !:all  dii  iiour  between. one  time 
and  another. 

Thamas  Burg;infvjoyn, 

On  the  fixtecnth  of  May  laft  I  was  a  fcrvant  to  Miv 
Gilding. 

^  Look  at  the  bar,  and  tell  us  whether  you  faw  ihepij^ 
foncrs  a^  the  fire  ?  '  "  V 
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J,  I  faw  Lowe  only. 

^  Did  you  fee  Flindall  there? 

J.  No ;  fome  time  afVcr  he  was  getting  oat  the  things,  I 
came  ouc  of  my  mailer's  houfe  with  fome  things,  and  pdC 
them  acrofs  the  road ;  and  going  back  for  more,  1  faw  fome 
linen,  which  turned  out  to  be  (heets,  coming  out  of  my 
mafter's  window  up  two  pair  of  ftairs ;  I  caught  hold  0f 
the  flieets;  Lowe  immediately  told  me  I  had  no  bufmefii 
with  Ihem,  for  he  was  Mr.  Gilding's  fervant ;  I  imRie- 
diately  looked  him  in  the  face,  and  told  him  he  was  not 
Mr.  Gilding's  fervant,  for  I  was,  and  if  he  was  alfo,  I 
fhoold  know  him.  He  ftill  infifted  on  the  things  for  I 
had  no  bufmefs  with  them;  fome  gentleman  came  tip  t6 
tiim,  and  told  him  to  let  go  the  things,  for  they  knew  me 
fo  be  Mr.  Gilding's  fervant ;  he  immediately  let  goof  them, 
tai  w«Ht  about  his  bufinefs. 

Jofeph  Douglas  fiAJorn. 

I  am  a  torfier;  1  remcmbei'  bcfng  at  the  fire  in  Alderf* 
f»e-ftreet;  I  know  Mr.  Gilding's  counting-houfc.  (T¥ 
^rifoner  i'ift&tf^  Btrmrd  ordered  to  be  brought  up.)  I  ftw  a 
perfon  coming  towards  Mr.  Gilding's  counting-hoafe,  whoni 
i  have  feen  in  cuftody.  (Barmird  brought  in.)  I  am  pofitivc 
that  is  the  perfon ;  I  gave  him  a  book  to  deliver  at  Mr. 
Blackbtirne'i,  artd  I  followed  him ;  I  was  clofe  behind  him  i 
I  few  him  go  another  way;  I  immediately  delivered  the 
bK>k  to  Mrs.  BhickbHrnc,  ar)d  followed  him,  and  he  came 
back  afid  delivered  ir;  f  am  fdre  that  was  the  man,  and,  to 
it^  ikft  Of  my  krterwledge,  it  was  about  two  o'clock. 

Joifi  Garter  fwom. 

I  am  fetviint  tb  Mr.  Gilding;  1  know  Timothy  Bar- 
flatd';  I  faw  him  there;  be  was  in  Mr.  Gilding*^  countirtg- 
boiife;  I  ^aVe  him  ierveral  books  tGf  carry^  hot  I  do  not 
hamf  whvre*  they  w«re  carried  to ;  I  had  a  box  on  my 
btfidy  and  Bariiard  Wanted  to  carry  it ;  he  faid  he  be- 
longad  !»'  them ;  I  faid,  fo  did  I,  and  I  would  not  let  Hitn 
jbave  it. 

John  Hcwitfwrn. 

I  ^aa*  at  this  fire ;  I  faw  Edward  Lowe  there ;  he  was 
cfniin^  from  the  ftre  with  a  box  on  his  fhoulder;  Robert 
NMtmac),  the  conftabl^,  flopped  him,  and  faid  you  fiiafl 
cany  it  no*  farther,-  arKi  he  pointed  to  Alderfgate-Qreet 
BkMifqp/  «nd  made  tiird  put  it  there ;  I  am  fure  Ke  wa.% 
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*J(ihn  Lucyfworn, 

I  am  a  peace  officer ;  I  was  in  Alder fgate-ftreet  after  tli<: 
fire  happened  ;  I  know  Flindall  and  Lowe.  In  the  rooming 
of  the  1 6th  of  May,  about  five  o'clock,  in  St.  James's 
Walk,  Clerkenwell,  at  the  end  of  which  is  Short-s  Build- 
ings, I  obferved  two  men  coming  after  me  with  fomc  pro^ 
petty  on  their  head,  and  there  was  a  third  perfon  looking 
into  a  garden ;  I  waited  till  they  came  up  Short's  Buildings  t 
I  went  up  to  Flindall,  who  had  on  his  head  two  drawers^ 
^ith  wearing  iipparcl,  covered  with  a  blanket;  having  heard 
of  the  fire,  1  fufpeQed  them :  I  alked  the  perfon,  which 
was  Flindall,  what  he  had  there?  He  faid  tome  property 
from  the  Red  Lion- inn  yard,  p.nd  uas  go'ng  to  N^  12, 
Pear- Tree-Court.  I  laid  hold  of  him,  and  rook  him  and 
the  properrv  into  New- Prifon  ;  I  wa«J  then  dole  10  the  gate; 
I  came  oui  of  the  prifon,  and  found  Lowe  near  where  1 
had  left  him;  he  wa?  without  his  hat.  and  his  coat  wet; 
I  fecurtd  him  ;  he  faid  he  hj^d  been  at  the  fire  to  aflift  the 
fuffcrerN ;  I  took  him  into  cuflojv;  Fl.ndall  was  afterwards 
fried  and  conviQcd  for  ftealing  the  goods 5  the  bill  was  not 
found  ajainft  Lowe. 

Edward  Mottram  fworn, 

I  am  a  conftable  of  Alderfgale  Ward ;  I  think  I  know 
both  the  prifoners  wtll ;  Lowe,  I  am  pofitive,  was  in  my 
cuftodv  about  the  middle  of  May,  and,  I  am  perfuaded  ia 
iny  own  mind,  Jobbins  alfo,  but  I  am  not  fo  pofitive  to 
him  ;  in  going  round  the  Ward,  the  two  prifoners  I  look  up 
a  l.ttle  palfajic;  I  faw  a  perfon  or  two  up  the  paflage,  and 
bein^  an  unfeemly  hour,  I  took  ihem  into  cuftody,  as  fuf- 
picious  charadcrs  ;  I  called  the  patrol ;  I  took  them  to  the 
'watch-hopfe;  1  fearched  them,  and  found  nothing;  I  aflced' 
them  where  they  lived,  and  thev  gave  mc  a  verbal direQion  ; 
I  went  home  with  J-'bbins  10  his  father's  houfe,  who  rents 
a  little  tenement  of  one  Brown,  in  Gofwell-ftreet ;  and  took 
Lowe  home  to  his  faiher'b  houfe  In  Bridgevvater-Gardeni  a 
I  cannot  fay  particularly  what  night  this  was. 

yopph  Samuel fivorn. 

I  live  in  SiilUAiley,  Hpunilfditch.  I  bought  fome  filvir 
fpoons  ol  Mrs.  Lowe,  the  wife  of  the  prifoner  Lowe,  ta 
far  as  ever  I  underfiood.  Ten  or  eleven  deflerl  «od  table 
filver  fpoons,  and  among  them  one  long  narrow  fpooos 
which  1  believe  is  called  4  marrow-fpoon.    I  cannot  teH 
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\(rhether  (he  had  more,  but  I  bought  all  (he  (hewed  me :  I 
paid  her  3/.  i^x.  they  were  at  4/.  lod.  an  ounce.       I  fold 
them  afterwards  to  a  man  that  deals  abroad,  for  5/.  2d,  an 
ounce.     The  (ird  time  1  faw  Lowe  after^  was  the  day  he 
was  dirchar9:ed :  he  had  no  hat  on,  and  his  coat  under  his 
arm.     He  faid,  I  am  come  on  purpofe  to  fpeak  to  you.    He 
then  faid,  Mr.  Samuel,  if  you  have  got  any  of  thofe  Tpoons 
that  you  bought  of  my  wife,  that  came  from  the  (ire  in  AU 
derrgate-fireet,  I  beg  of  you  for  God's  fake,  to  make  away 
vrhh  them,  for  I  think  Jem  Flindali  will  be  a  rogue:  for, 
fays  he,  the  day  that  Jem  Flindali  was  arraigned  at  the  bar 
of  the  Old-Bailey,  he  fent  me  down  a  Letter,  and  required 
eight  or  nine  (hillings  of  me,    that  he  then  wanted :  and 
in  cafe  I  did  not  fend  it  to  him,  he  threatened  to  tell  the 
Judge  the  whole  affair ;  and  in  cafe  Flindali  was  hanged^ 
he  faid  I  (meaning  Lowe)  fhould  he  hanged  alung  with  him. 
I  then  faid,  it  is  fomething  amazing  to  me  that  you  ihould 
be  afraid  of  Flmdall's  being  a  rogue,  there  is  nothing  to 
aflTed  you :  you  are  difcharged,  and  at  your  liberty ;  in  wliat 
can  he  hurt  you  ?  And  he  then  fiid,  there  are  other  circiim- 
fiances  in  the  way.     I  then  begged  of  him  to  tell  me  what 
he  was  afraid  of:  he  was  a  long  time  hefltating;  but  at  laft 
he  faid,    I  may  tell  you,  that  I,  Flindali,  and  the  others, 
fet  them  houl'es  in  Alderfgate-flreet  on  fire,  and  I  now  in- 
tend to  go  on  board  of  fhip.     He  then  faid  tome,  I  think, 
Mr.  Samuel,  you  haveufcd  me  rather  ill.    In  what?  fays  I, 
Why,  fays  he,  concerning  the  money  you  gave  my  wife  for 
the  filver ;    for,    fays  he,   I  think  that  twenty  fpoons  cer- 
tainly come  to  more  tlian  3/.  i  5^.  for,  fays  he,  the  little 
dodor  (by  which  name  we  called  Jobbins)  had  fold  fome 
of  the  defleri  fpoons,  which  were  the  fmalleft,  to  a  pcrfon 
in  Chancery-lane,  fur  7/.  a  piece,  and  had  fent  Fl<ndall  and 
him    14/.  and  kept  7/.  to  himfclf.      I  then  told  him,  fays 
I,  I  tell  you  what,  Mr.  Low^,  your  wife  will  never  tell  me 
to  my  face  that   I  bought  tu  tnty  fpoons,  for  if  there  had 
been  twenty  they  would  have  come  to  more  money.      He 
then   (liid  to   me,  I  think,    Mr.  Samuel,  1  have  been  very 
hicky  in  this  bufmef*;;  1  faid,  how  lucky?  He  faid,  1  may 
fay  I  have  faved  my  life  twice;    I  alked  how  ?  Why,  fays 
he,  I  may  fay  I  have  faved  my  life  now,  by  being  acquitted; 
aDd,  the  firft  time,  when  the  fire  was  in  the  lioule  of  Mr. 
Gilding,    I  enteied  the  hou'c  and  rnn  up  (lairs,  and  I  had 
icarcely   been  a  minute  in  the  room,  before  it  was  all  in  a 
blaze,  and  1  was  forced  to  make  my  efcapc  out  of  one  of 
the  windows,  and  i  was  cjtched  by  the  mob.     I  gave  him 
half-a-crowxij  and  declined  going  with  him. 
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^  Did  you  fee  Lowe  ag«i«  afif  r  that  f 

A.  Yes ;  (owt  days  afterwards,  I  was  Qoming  from  thp 
Borough  acrofs  Londofirbridgc^  \  nif;t  Lowc  comijig  tp« 
wards  iBc;  I  hardljr  knew  hitp ;  he  hq^  OJI  «  canvas  jacj^efy 
and  a  pair  of  na^kfiep  hr^fchts;  be  faiid  he  was  going  dgwq 
that  evening.  Pawn,  fayi»  I,  ^h^Ff  ?  S^ys  hf  *  to  the  Nofe, 
on  board  ol  (hip  ;  and  be  a(kcil  nrve  ifl  had  heard  any  thii^ 
coocerning  Flindatl,  abf>nt  ihe  bufin^ls  (which  I  unfief- 
flood  to  mean  the  bufinefs  he  h^^J  been  talking  of) }  1  cold 
htm  nof  1  had  not  troubled  niyffilf  s^bout  it ;  he  ^td  Hff^  tp 

Sivc  hira  fomcthin^  to  drink  ;  and  I  took  hiqi  tp  the  drimr 
lOp  in  Thames-Areet,  apd  w«  had  a  gtais  a  pit<;c  Si  ftl^ 
from  that  time  1  have  not  fi^en  bifp^  till  )  f^w  hifp  ia 
Guildhall.  My  wife  was  4)reicnt  only  a  (hort  p4n  of  t^lf 
time>  for  (he  yvas  very  ill. 

Crofs 'examined. 

^  How  long  have  you  known  Flindall  I 

A.  Five  or  fix  months. 

^  How  ofivn  ha^  he  been  at  your  houfei 

A.  Pretty  often. 

^  That  is  to  fay,  bringing  you  the  refult  of  bi$  pjun-? 
der? 

A.  Yes",  I  fuppofe  it  might. 

H^  How  long  has  your  houfe  be^n  a  houfe  for  thif  pupT 
pofe? 

il  I  do  not  know  that  my  houfe  has  been  r«rortfd  I9 
but  by  thefe  people.  I  have  been  a  general  dealer  in  an  bq* 
neft  livelihood,  which  I  can  prove,  though  I  have  beep  uo* 
der  the  lafh  of  the  Court. 

^  You  know  very  well,  that  by  giving  evidence,.  yoi| 
five  yourfelf  fronoi  profecution. 

yf.  Certainly ;  but  I  came  voluntarily  feveral  faundrec| 
miles;  I  was  not  fent  fox;  and  m.y  wife  (;aQie  up  vq1ui\<h 
tarily  too.  ,% . 

Elizabeth  Samuel  fwrn.  ' 

I  am  wife  of  Jofeph  Samuel.  I  ricmcmber  the  fire  19  /j^ 
derfgaie  ftreer,  on  the  X7th  of  May  ;  I  faw  Mrs.  Lo«(^^' 
out  hoiifc  ;  my  hu(hand  had  been  out,  and  he  came  hon^ 
yith  Mrs.  Lowe,  and  brought  fpmQ  filver  fpoons,  Vld  in 

hufband  weighed  them,  and  paid  for  them.  ^ 

^.  A^ter  this,  did  vpu  fee  Lowe  at  your  hufbamfs  hourei 

A.  Yes,  fome  time  after  Lowe  came  to  tny  hqair  wttti* 

out  a  hat,  and  r^H>ke  fomcthing  to  my  hu(bai)di  t  do   ni^c 

know  what ;    and  he  came  to  n>ej  s^nd  he  faid*.  Mrs,  S40 

muel. 
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mud.  If  you  have  any  of  thofe  fpoons  that  your  huflband 
bought  of  my  wife,  make  away  with  them,  for  they  came 
from  a  place  that  we  fet  alight  in  Alderfgate-ftreet  \  and  he 
faid  he  was  going  on  board  a  (hip. 

l»lQ}d  Garftde  f'worn* 

I  Uvfs  in  St.  John'i-ftreet.  I  faw  the  prifoners  the  day 
^|h«  fire  facing  my  door,  St.  JohnVftreet  is  in  the  way 
iiom  Mr.  Gilding'^  to  Pear-tree-court. 

^  Look  at  FUndall  ? 

if.  He  was  with  Lowe  and  another ;  there  were  three  in 
coropany;  I  cannot  fwear  to  the  third  perfon.  (Bamard 
iroMgbfnwardJ  He  U  very  much  like  him,  but  I  cannot 
kf  certain :.  it  was  about  Ave  in  the  noorning ;  they  were  all 
three  together:  they  were  coming  down  Sutton-ftreet,  pad 
my  door,  and  toward  Ckrkenwell ;  one  of  them  carried 
fomething  on  his  head,  covered  with  a  fort  of  a  doth.  Lowe 
farried  it,  and  by  my  door  be  gave  it  to  Flindall. 

Elizabeth  Burden /worn. 

My  maiden  name  was  Woodyere;  I  was  fervant  to  Mr. 
<jlilding  at  the  time  of  the  fire  in  Alderfgate-ftreet ;  I  loft  my 
V'earing  apparel;  thefe  were  the  drawers  I  had  to  put  my 
clothes  rii  and  there  were  articles  of  wearing-apparel  in 
thi:ni  f  they  were  in  the  garret  ;^  thoie  drawers  and  things 
•were  a  part  of  the  property  loft ;  they  were  returned  to  me; 
al^ey  are  the  fame  that  were  loft,  and  the  fame  that  were  pro- 
duced on  th&  trial  of  Flindall. 

jfoin  Ricliards  fiMm. 
I  am  in  the  employ  of  the  Sun-Fire-Office  ;  I  was  pre- 
fent  at  the  apprehenfion  of  Lowe :  he  was  on  board  the 
Brunfwick,  entered  by  the  name  of  Edward  Price ;  I  in- 
quired both  for  Lowe  and  Price  ;  he  anfwered  to  the  name 
of  Price,  and  infifted  upon  it  to  me  that  his  name  was  Price, 
«sd  apt  Lowe.  \  told  the  connnanding  officer  he  was  the 
ma  I  wonted,  and  he  wa&  delivered  to  my  orders.  The 
qdierpriPooer  was  apprehended  on  board  the  Crefcent  ;  tlie 
offipec  laid,  in  hi»  bearing*  bis  name  is  not  Jobbins,  hia 
IMflae  is  Biirae;  he  was  fecured;  the  (I>ips  were  hothaC 
Spjthead. 

Jane  Gilding  ftuorn, 
I  can  fwear  to  the  drawers;  I  know  there  were  twelve 
llbl^  fifi4  twelve  defTert  fpoons  in  a  vafe  cafe  ;  and  ihtxc 
Qlf  Itt  IkK  4  inarrQw-fpocyv  in  itj  there  frequently  was. 
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Defence. 

Edward  IVatfonfwom. 

I  am  a  journeyman  watch-finiflier ;  I  have  known  the 
prifoner  Jobbins  ten  years,  from  his  firft  going  to  St.  Paul's 
School ;    I  never  heard  his  charader  impeached ;  he  was   - 
employed  in  the  medical  line,  as  a  furgeon  and  nuui-fnid-« 
wife  ;  his  f;ither  gave  feventy  guineas  with  him. 

^  Did  you  ever  apply  to  him  in  that  chacader  ? 

A.  I  did  once,  on  the  Saturday,  at  his  father's  Jioaie; 
previous  to  the  fire ;  the  (ire  happened  on  the  Sunday  mom^ 
ing ;  he  was  not  at  home  in  the  evening ;  I  waited  for  himi 
I  faw  him. 

^  What  time  did  he  come  home,  that  you  had  the  op-i 
pori unity  of  feeing  him  ? 

A.  It  was  paft  twelve  o'clock.  * 

^  How  long  had  you  waited  at  the  houfe  for  him  ? 

A*  Very  near  two  hours. 

•  ^  Did  the  fon  rcfide  at  the  father's? 
A.  He  did. 

^  Where  is  the  houfe  fituated  ? 

*  A^  Oppofite  Charter-houfe-wall,  Gofwell-llreet;  It  was 
juft  turned  twelve  when  became  in.  He  made  me  up  fome 
pills. 

^  Did  he  go  away  with  you  when  you  went  away,  or 
did  he  remain  at  home  ? 

>?.  He  remained  at  home. 

^  Was  the  father  at  home  ? 

A.  He  was ;  nobody  lives  in  that  part  of  the  houfe  but  the 
father  and  fon. 

John  Jobbins  fworn, 

I  am  the  father  of  the  young  man  at  the  bar :  I  live  ia 
Grvfvvell-flreei,  in  a  houfe  of  Mr.  Brown's ;  his  door  front* 
one  way,  and  mine  the  other;  there  is  no  communication  ;• 
h  is  a  feparate  houfe;  I  have  lived  there  about  (ix  year»;  I* 
have  only  one  fon ;  I  keep  no  fervant ;  my  income  ia  butt 
fmall ;  I  am  a  king's  locker  at  the  Cudom-houfe.  *~ 

^  Did  your  fon  live  at  home  with  you  at  the  time  of  die 
fire  ? 

A,  He  did.  ^     ;:,j     ' 

^  Do  you  happen  to  know  in  what  way  be  difpofeil  M  '  \ 
bis  time  for  feveral  days  preceding  the  fire;   duriii|^:i^f    > 
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A*  He  was  at  home  always  when  I  came  home,  at  three 
£>^clock ;  the  former  part  of  the  day,  I  can  give  no  mcire  ac-^ 
count  of  him  than  you;  I  go  to  my  duty  at  nine  o'clock^ 
fometimes  not  till  ten  or  eleven;  he  was  at  home  when  I 
'!was  there ;  fometimes  I  came  home  at  half  after  two. 

^  On  Saturday,  when  you  returned  homtf,  and  froral 
three  o'clock  the  day  of  the  fire,  was  your  fon  at  home  ? 

A.  He  was  at  home,  writing,  and  had  been  writing  for 
the  week  before;  be  was  writing  a  chronicle;  he  continued 
at  home  tHl  between  feven  and  eight ;  I  was  ait  home  all  that 
time,  when  I  defired  him  to  go  to  the  White  Horfe-Cellar, 
to  fee  for  fomefhing  that  I  expefied  from  Gloucederihire^ 
which  was  to  lay  there  till  called  for ;  he  did  not  find  any 
thing ;  and  he  did  not  return  till  a  little  pad  twelve ;  in  the 
mean  time  a  Mr.  Watfon  came  about  nine  o'clock  that  even- 
ing; he  liked  me  if  my  fon  was  at  home?  I  told  him  no^ 
but  he  would  be  in  prefently,  I  dare  fay ;  he  faid  he  was 
going  farther,  he  would  call  as  he  came  back;  he  returned 
About  eleven ;  he  waited  till  it  was  a  little  paft  twelve,  when 
my  fon  came  home. 

'   SU  ^^  y^^  know  the  nature  of  his  bufinefs  with  your 
fon  ? 

A.  He  aflced  him  if  he  could  make  him  up  fomething  for 
a  ftrain  ?  My  fon  told  him  if  he  would  wait  about  a  quarter 
of  an  hour,  he  coukl ;  accordingly  he  made  fome  pills  in  a 
box,  and  he  paid  him ;  I  faw  him. 

^  When  Mr.  Watfon  went  away,  what  became  of  your 
Ion? 

A.  He  went  to  bed  with  me ;  he  had  not  been  in  bed  lialf 
an  hour,  before  the  alarm  of  (ire  was. 

^  How  long  was  it  before  he  got  up? 

if.  Half  an  hour  I  believe ;  and  he  got  up  and  faid,  there 
Wi^s  a  (ire;  fays  he,  I  will  run  and  fee  it;  I  faid,  do  not 
go,  for  you  may  be  hurt;  he  faid  he  would  take  care  not 
to  be  hurt,  and  he  would  not  ftay  long. 

J^  Do  you  know  the  time  he  returne.i? 

if.  No,  1  cannot  fay  1  do,  for  I  had  been  afleep,  and  I  bad 
|lo  light. 

^  Did  he  retym  to  bed  ? 
-  A.  He  did. 

S^  Was  he  in  bed  with  you  when  you  awoke? 
'  if.  He  was. 

^  What  became  of  him  on  the  Sunday  ? 

if.  He  was  at  home  all  day  on  Sunday,  and  until  Mon« 
^7»  paft  nine,  till  I  went  to  my  office. 

^  Who  waa  your  fon  apprentice  to? 
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A.  Mr.  Cowley ;  Tie  is  dead ;  (ince  then  he  has  li^d  With 
DK ;  Mr.  Cowley  was  a  furgeon  and  apothecary ;  I  gave 
fifty  guineas  with  him,  and  all  cxpcnces. 

^  Wat  your  Ton  a  ftudioiis  and  attentive  young  man  ? 

A.  Oh,  very;  he  underftood  Latin  very  well,  and  the 
enatoitiicai  fcience;  fometinnes  for  three  wef4cs  together  be 
was  ftudying  in  his  profeflion,  and  tonipofing  things. 

Sdntuel  ^b'-Mfe  fiv^tn, 

I  live  N^  2,  Lombard-ftrect :  a  buckle  maker.  I  have 
known  young  Johbinfi  four  years  and  upwards.  All  that  f 
knew  in  the  different  rimes  lie  has  been  at  our  houfe^  traa 
always  good  and  like  a  gentkm^n. 

^  Wa^j  his  charafier  that  of  an  hon^ft  lad? 

J.  I  believe  fo. 

^.  Was  yon  prefent  at  the  examin;ttion  before  the  nuif 
fiftrate> 

A^  I  was  at  the  firfl  and  feeond  time. 

^  At  the  firfl  examination  did  you  itear  Mrs.  jfojeph  €X« 
amined? 

A*  Yes.  When  Alderman  Skinner  afked  her  whether  rtic 
knew  that  young  man  ?  (he  faid,  (he  did  not ;  he  afked  her 
again»  and  a  third  timr,  with  this  addition  to  her,  refrefli 
your  memory;  do  not  you  know  the  Little  Do£lor?  She 
faid,  I  do  not ;  then  Alderman  Skinner  faid,  then  you  mean 
to  fay,  that  you  do  aot  know  him  in  any  thing?  And  (he 
faid^  file  did  npt. 

Thsmas  Browne  fiuorn. 

Tknow  the  father  of  the  prironer  Jobbins;  ht  his  h^d  a^ 
part  of  my  houfe  five  years.  • 

^  What  is  the  dharaSer  of  the  yopng  man? 

A.  I  never  heard  any  thing  amifs  of  hini?  I  Only  fkv 
him  go  backwards  and  forwards  to  his  father;  I  have  not 
ften  him  twice  for  thefe  twelve  montlis:  I  never  heard  hif 
character  impeached  ;  I  am  about  my  bufinefs;  and  the  fi^* 
tber  and  they  come  home  in  the  evening. ; 

jfohn  Adkyfworn.  •  , 

I  am  a  linen-draper  in  St.  James's-buildings.     I  Bri!V|^ 
known  young  Jobbins  about  four  years;  I  never  heard j(M^  * 
thing  againil  htm  till  this  time;  he  always  bore  a  godd  A^ 
raSer. 

Eihiard  Mariah  fivoriu 
I  have  known  Jobbins  feven  years,,  ttx  the  beft  qf  mgl.. 
knowledge  $  I  never  Iward  any  thing  atnifaof  bb  dMhifl|Mr» 
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Jsr  the  Prifmer  LoiJue, 
Edward  Ls^us  fvjonh 

I  am  the  father  of  rlie  yt>dng  man  at  the  bir.  I  am  a 
turner,  N®  8,  Biidgtwater-G-tfckm:  I  cn> ployed  my  Ion, 
and  paid  him  wages,  and  did  fo  the  whole  of  the  week  thi» 
fire  haj)pened:  I  paid  him  that  Saturday  twenty  (hiUiDgs^ 
between  ninp  and  ten;  I,  re  turned  hon»e  at  that  time:  tie 
does  not  live  wifh  me:  he  h^s  a  wife  to  fupport.  I  know 
he  was  at  work  at  eiajht  iliat.  bat.i/diiy  night;,  biecawfc  my 
•woik  was  not  finished  when  I  went  out,  which  was  about 
e'ght,  and  when.  I  returned  it  was»  when  I  went  out,  I 
faid  to  him,  Ned,  get  on  wi^h  this  job  fdr  next  week ;  but 
I:  did  not  examine  it  oa  my  return:  he  fometimes  might 
earn  twenty  ihillings,  twenty-five  (hillings,  thirty  {hillings, 
or  iifteea.fliillings  a  week,  juft  as  he  pleafed. 

^  Do  you  know  who  lodged  with  him  ? 

jfi  I  underftand,  Plindall. 

William  ChnihfujQrn. 

I  aiiffra^  cBgra^r  and  an  enameller;  I:k<io\r  the  prrfbnef 
Ix>we«  apd  have  known  him  five  or  fix  years ;  I  never  ffc^ 
ajij^  ihtpgbut  iodufiry  by  him;  I  liveoppofite  to  his  fathor« 
9k9A-  havefeen  the{y-tfoocr  at  wprk  early  and  late  ;  I  never 
fafiarct  ^  charader  impeached  before  this. 

Irhomas  Porter  fvjom, 
I  live  at  St  Thomas's,  in  the  Borongh  :  a  mathematical- 
iciftrument  maker;  the  prifoner  l^owe  wai  my  man,  and 
w#rked  for  me  a  twelve  month  ago ;  I  never  heard  any  harm- 
of  him,  while  he  was  with  mes  I  alwr.ys  reckoned  him  an 
honed:,  hard-working  young  man ;  I  have  not  feen  him.  above 
once  or  twice  fince. 

Mary  field /worn, 

I  live  in  Cowlane,  Smithfield ;  I  burniih  gold  and  filver 
pkte;  I  have  known  him  fourteen  yeais»  a  very  honefl  lad; 
I  never  heard  any  thing  to  the  contrary.  I  know  Flindall's 
ckant^er  has  been  a  very  general  thief;  I  had  an  apartment 
jirFliodairs  father's  twelve  years  ago,  and  I  quitfed  the  houTe 
OB  account  of  the  bad  charader  of  h'n  father  and  mother. 

The  Recorder  fummcd  up  the  evidence.  The  Jury  con- 
forad-a  (bort  time,  and,  without  goin^  out  of  Court^  r&- 
fnnieidltheir verdift.  Both  Guilty. 

They  accordingly  received  femence  of  Death,  and  were 
oectttcd  in  AKkHgate-Street. 
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CROWN  GASES. 

John  Sheppard*8  Case. 

At  the  Old  Bailey,  September  1 781,  John  Sheppard  wai 
tried  before  Mr.  Juftice  Ajbkitrfiy  for  uttering  the  foUpwing* 
order  for  payment  of  money,  knowing  it  to  be  forged,  'with 
intention  to  defraud  James  Elliot. 

**  Green- Street y  31  Ji  July,  1781.        » 
**  Meffrs.  Brown  and  Collinfon, 
^*  Pay  to  Mr.  John  Atkins,  or  Bearer,  (iz  pounds  fix 
**  (hillings  for 

H.  Turner.*! 

The  profecutor  was  a  filverfmitht  and  the  prifoner  having 
looked  out  feveral  goods  at  his  (hop  to  the  amount  of  fix 
guineas,  pulled  out  his  purfe,  faying,  "  I  believe  I  have  not 
'*  ca(h  enough  about  me,  t)iit  here  is  a  draft  on  a  Banker^ 
•^  which  is  the  fame  thing  as  money  I  it  will  be  paid  whed 
**  prefented."  He  laid  the  draft  on  the  counter,  and  dc- 
fired  to  fee  fome  filver  fpurs ;  but  the  profecutor  not  having 
any  of  the  kind  which  he  defcribed,  the  prifoner  faid, 
•*  Then  you  muft  fend  me  a  pair."  The  profecutor  took  his 
order-book,  and  imagining  the  prifoner's  name  to  be  the 
fame  as  that  in  which  the  draft  was  figned,  he  wrote, 
**  H.  Turner,  Kfq."  The  prifoner  looked  over  him,  and 
defired  him  to  add,  **  Jui*.  Noah^-Row^  Hampton-Court,*' 
and  then  went  away.  It  appeared  that  no  perfon  of  the 
name  of  H.  Turner  kept  caih  at  Brown  and  CoHinlon*s,  or 
lived  in  Green  Street ;  nor  couid  fuch  a  place  as  NoahVRow/ 
or  fuch  a  perlon  as  H.  Turner,  jun^  be  found  at  Hampton- 
Court. 

The  Jury  found   the  prifoner  Guilty ;  and  he  received  • 
judgment  of  death :  but  the  execution  of  the  fentence  was 
respited,  aud  the  propriety  of  the  conviction  fubmitted  toihf  . 
conflderation  of  the  Judges. 

In  January  Scflion,  1782,  the  prifoner  was  put  to  the  htf^  , 
and   informed  by  Mr.  Recorder,  That  the  Twelve  Jui|gea 
were  unanimoufly  of  opinion,  that  theconvidbion  wa&legaL  : 
The  prifoner  however  received  a  conditi(/nal  pardon,  ia  COI^ .   « 
fideration  of  the  long  confinement  he  had  fuffered;  aiid||k 
was  fentenced  to  Hard  Labour  for  thi'ce  Years.  .  v^-"*~^" 
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John  Heviy*s  Case. 

At  the  Old  Bailey  in  January  SefTion,  1 78?,  John  Hevcy 
ivas  indided  on  the  ftatute  2  Geo,  II.  cap.  25,  before  Mr. 
Juftice  AJbhurJly  for  forging  an  ii.dorfement  on  the  back  of  a 
Bill  of  Fxcbange,  in  the  name  of  "  B.  McCarthy,"  with  in- 
tent to  defraud  William  Mafters  and  Edward  Beauchamp. 

There  was  a  fecond  count,  for  uttering  and  publilhing  a 
forged  indorfement,  in  the  name  of"  B.  McCarthy,"  with 
the  like  intention. 

"N°59.  ;C.  30:00:0.  Bath  Bank,  Nov.  19, 1 781. 
**  Thirty-one  days  after  fight,  pay  Mr.  Bernard  M'Car- 
'^  thy,  or  order,  thirty  pounds,  value  received,  forSmitb, 
•<*  Moore,  and  Co. 

«  Jer.  Connell'* 
««  To  Ric.  Beatty  and  Co.  ..     j,  j,       .^    , 

^^H^l9,Gt.St.HeUns,LonJonr     (^^'^'B.andCo.J 

It  appeared  in  evidence,  that  the  prifoner,  by  the  name  of 
John  Hevcy,  had  procured  the  copper  plate  to  be  engraved 
from  which  the  {kelcton  of  the  bill  in  (^ueflion  had  been 
printed.  In  the  month  of  November,  17S1,  the  prifoner 
went  to  the  (hop  of  the  profccutors,  who  were  pawn-brokers 
in  Holborn,  bargained  for  a  gold  watch,  at  the  price  of 
eighteen  guineas,  and  offered  the  Bath  Bank  Bill  above  de- 
fcribed,  in  payment.  Mr.  Beauchamp  examined  the  bill, 
and  (hewing  the  indorfement  to  the  prifoner,  afkcd  him  if 
his  name  was  McCarthy.  The  priforer  replied,  "  Yes, 
•■  Sir  it  is.  You  have  no  occafion  to  be  afraid,  it  is  bet- 
"  tcr  than  a  note  of  the  Bank  of  England ;  it  is  a  very  good 
*•  bill,  and  I  have  indorfed  it."  Mr.  Beauchamp,  how* 
«^cr,  refufed  to  take  it,  until  he  had  fent  his  fervant  with 
it  iuto  Great  St.  Helens's,  to  know  whether  the  acceptance 
Richard  Beaity  and  Co.  was  genuine.  The  fervant  took 
the  bill  according  to  thediredions,  and  received  information 
from  a  gentleman  who  anfwered  to  the  name  of  Beatty, 
that  it  was  a  good  bill,  and  would  be  regularly  paid  when 
due.  In  confequence  of  this  information,  the  profecutor 
let  the  prifoner  have  the  watch,  gave  him  1 1/.  2/.  in  ex- 
change, and  a  bill  of  parcels,  with  a  receipt  in  the  name 
«f  McCarthy  for  the  18/.  18/.  od.  The  bill  was  not  paid, 
sor  were  there  any  fuch  perfons  as  Siuith^  Moore,  and  Co. 
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to  hv  found  at  Bath.  The  prironer  and  Beatty  were  ip^ 
pr^!:cnci*?tl,  ;  n.i  committed  for  ihe  fuppofed  forgery.  In  the 
priioner'b  cuftcxly  were  foatidsr  number  of  notes,  of  differ- 
cnt  dates  and  fiims,  indorfed  in  the  name  **  B.  McCarthy  ;** 
but  it  uas  pofitively  fwom,  that  thefe  indoriementSy  as  well 
as  that  On  the  back  of  the  bill  in  quedion,  were  in  the  hand- 
writing of  one  Bernard  M'Carty,  who  lived  in  St.  Gile^^^ 
and  had  abfconded. 

The  learned  Judge  direSed  the  Jury  upon  the  points  of 
law;  and  they  found  a  verdiS,  **  That  the  indorfement' 
♦'  B.  S/PCarthy  was  in  the  hand-writing  of  a  perfon  of 
•*  that  name,  but  that  JoHnHevey^  the  prifoncr  at  the  bar, 
''  had  pafled  himfelf  upon  the  profecutor  Mr.  Beauchamp, 
<*  as  being  B.  McCarthy  ihe  indorfer." 

As  this  finding  involved  a  queftion  of  hiw  which  bad  ne- 
ver precifely  received  a  judicial  determination,  the  <(Ue(lion 
was  referred  to  the  confidcration  of  the  Twelve  Judges, 
Whether,  if  a  man  produces  the  real  (ignature  of  a  perfon 
exiting,  purporting  to  be  the  indorfement  of  fuch  perfon, 
and  falfely  decl{ires  that  he  is  the  identical  perfon  whofe  in- 
dorfement it  purports  to  be,  it  amounts,  in  point  of  law, 
to  the  oflFence  of  forgery  ? 

On  the  firft  day  of  Hilary  Term,  1 782,  eleven  of  the 
Judges  conferred  upon  this  cafe ;  and  at  the  Old  Bailey  in 
February  Seffi on  following,  Mr.  JufticeGci/A/ delivered  their 
unanimous  opinion.  That  it  did  not  amount  to  forgery. 
Theftatute  2  Geo.  II.  cap.  25,  fays,  *'  That  if  any  perfon 
*'  (ball  falfcIy  make,  or  caufc  to  ht  falfely  made,  any  iiidorfe- 
'*  ment,  Arc.  they  fhall  be  guilty  of  felony.*'  There  miUl 
theiefore  be  a  faJfe  making  to  conftitute  the  crime  df  for- 
gery ;  but,  in  tlie  prefent  cafe,  the  Jury  have  found  that  the 
indorfement  was  truly  niade^  by  a  real  perfon  whofe  name  it 
purported  to  be. 

The  prifoncr  however  was  detained,  and  at  the  fame 
Seflion  Hevey  and  Beany  were  indifled,  vvith  McCarthy, 
for  the  con^jiiracy,  and  conviQi'J. 


Vrt4& 
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CASES 
)In  the  Court  op  Common  Pleas,  Trinity 

TbRM,  30  G£0.  III. 


Home  v.  Earl  of  Camden  and  Oticn. 

Judgment  delivered  by  Lord  Loughborough  in  the  above 
Caufc,  June  23,  1 790. 

THIS  Cafe  came  before  the  Court  on  a  fuggeftion  for  ^ 
a  prohibition  to  the  Lords  Conimiflloners  of  Appeals  i 
lia  Prize  Caufes,  who  had  ilTued  a.monition  to  the  Prize  Agent 
.to  brifsg  in  the  proceeds  that  were  in  his  hands  from  the  cap*  f 
iure  of  the  (hip  Hoogfkarpel,  which  was  taken  by  a  fquadron  [ 
of  the  King's  (hips  under  the  command  of  Commodore  . 
Johnflone,  having  a  detachment  of  the  King's  troops  aboard  ', 
C0nmunded  by  General  Meadows,  on  the  expedition  agatnft  '. 
4ke  Cape  of  Good  Hope,  in  the  year  1781.  < 

Secret  infi«udions  were  given  by  his  Majedy  to  the  Com- 
V'  jBUMiders  in  Chief,  that  ail  the  booty  which  (hould  be 
ti>^  SKTC^^y  ^^^  j^'"^  operation  of  the  army  and  navy,  at  the 
|r    JiMfc  P<  ^hat  fetclement,   (hould  be*  divided  \n  v^o  ^vLt&^ 
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between  the  land  and  fea  forces.  The  attack  was  not  made ^ 
but  the  fquadroDy  while  the  troops  were  on  boards  took 
the  (aid  (hip  and  cargo  belonging  to  the  enemy,  in  an  open 
unfortified  bay,  at  a  diftance  from  the  deflined  ohjed  of 
attack.  This  fhip  and  cargo  being  condemned  as  lawful 
prize^  the  produce  of  it  was  to  be  diftributed  according  to 
the  provifions  of  the  Prize  AGt,  21  Geo,  Hi.  cap.  15,  and 
the  fubfequent  proclamation.  It  was  contended  that  un* 
der  that  Ad,  a  legal  right  was  vefted  in  the  officers  and 
crews  of  the  fquadron  to  their  (hares,  on  the  condem- 
nation as  lawful  prize.  Therefore,  w  here  the  Court  of  Lords 
Commiflioners  of  Appeals  from  the  Admiralty,  had  tflfued 
a  monition  to  the  Prize  Agent,  to  bring  in  the  proceeds 
which  were  in  his  hands,  a  prohibition  was  granted  to  that 
Court,  becaufe  the  monition  was  contrary  to  the  legal  vefted 
right  of  the  officers  and  crews  of  the  fquadron. 

Lord  Loughborough. — In  this  cafe  the  declarat  ion 
ftates,  firft  as  a  propofition  of  law,  that  theexpofition  of  the 
ftatute  laws  of  this  realm,  appertains  to  the  King*s  Courts  of 
Record.  It  then  recites  the  Prize-Ad,  which  pafled  upon 
the  war  again(l*the  States  General,  and  his  Ma]efty*a  pro- 
clamation for  a  diftribulion  of  prizes,  under  the  authority 
given  by  that  A3.  It  then  ftates  the  appointment  of  Com- 
modore Johnilone,  as  commander  of  a  fquadron,  of  the 
plaintiff  as  captain  of  a  (hip  in  that  fquadron,  and  of  Ge- 
neral Meadows  as  commander  in  chief  of  the  land  forces,  to 
be  employed  on  an  expedition  againft  the  Cape  of  Good 
Hope,  a  colony  of  the  States-General  in  Africa,  and  fecret 
inftruftions  given  by  his  Majefty,  direScd  to  the  two  com- 
manding officers,  Commodore  johnftone  and  General  Mea- 
dows, in  order  to  prevent  difputes  which  might  arife  be- 
tween the  fleet  and  army.  By  ihcle  inftrudionb  it  was  pro- 
vided, that  fuch  booty  as  fliould  be  taken  from  the  enemy 
by  the  joint-operation  of  the  fleet  and  army,  at  the  attack  of 
the  Capr,  fl:ould  be  dirtributtd  amone  the  land  and  fea-  " 
forces  into  two  (hares ;  the  (liare  of  the  navy  to  be  divided 
according  to  the  regulations  cftablifhed  for  the  fervicc.  The 
declaration  then  liates,  tfiat  the  fquadron,  with  the  land- 
forces  on  board,  proceeded  upon  liic  faid  expedtriob,  bt^  . 
did  not  make  any  attack  upon  the  Cape  of  Good  Hope* 

It  then  ftates,  thai  upon  the  21ft  of  July,  the  (quadrotr^' 
with  the  fliip  of  which  the  plaintiff  was  captain,  having  Ite 
land-forces  on  board,  did,  in  a  certain  open  unfortified  Iml}^.. 
called  Saldahna  Bay,  at  a  great  diftance  from  the  Cape ^i"^ 
Good  Hope,  attack  and  fei^e,  as  prize,  the  ihtp  TlnugflaitMfci' 
and  CBTgOj  the  property  of  the  fubjcas  of  the  States-QclliKfS 
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*rhe  declaration  then  ftatcs  a  libel  in  the  High  Court  of 
Admiralty,  by  his  Majefty's  Profitor,  for  the  condemnation 
of  the  faid  (hip  as  Uwful  prize,  being  taken  by  Commodore 
Johnftone  and  his  fquadron,  and  a  fentence  thereupon  upon 
the  4th  of  September,  1 782,  condemning  the  (hipand cargo 
as  good  and  lawful  prize  generally,  referving  the  queftion 
■who  were  captors;  and  afterwards,  upon  the  matter  re- 
Tervcd,  on  the  28th  of  May,  1785,  an  interlocutory  order 
of  the  Court  of  Admiralty,  pronouncing  for  the  intereft  of 
the  army  generally,  agreeably  to  the  fpirit  of  his  Majefty's 
tnftru£tions,  and  decreeing  the  diftribution  of  the  prize  ac- 
cording to  fuch  inftrudions,  in  equal  (hares.  The  decla- 
ration then  proceeds  to  iUte  an  appeal  from  this  laft  decree 
upon  the  30th  of  June  1 786,  and  a  decree  of  the  Court  of 
Appeals,  reverfing  the  lall-mentioned  decree  of  the  Jiidge  of 
the  High  Court  of  Admiralty,  and  pronouncing  the  (hip  xnd 
cargo  to  have  been  taken  by  the  conjoint  operation  of  his 
iVfajefty's  (hips  employed  on  an  expedition  againft  the  Cape 
t)f  Good  Hope,  under  the  command  of  Commodore  John- 
ilone,  and  of  the  army  under  the  command  of  General  Mea- 
dows upon  the  fame  expedition,  and  condemning  the  (hip, 
^vith  the  unclaimed  cargo,  as  good  and  lawful  prize  to  the 
King<  The  declaration  then  ftates,  that  Edward  Taylor  and 
John  Pafley  were  duly  appointed  agents  by  the  officers  and 
trews  of  the  feveral  (hips  companies  of  the  fquadron,  and 
«s  fttch  agents,  foon  after  the  decree  of  the  4th  of  Septem- 
^r,  1782,  caufed  the  (hip  and  her  cargo  to  be  fold,  re- 
ceived the  produje,  diftrlbuted  par<  thereof  among  the  offi- 
cers and  crews  of  the  fquadron,  and  that  the  refidue  remained 
in  the  hands  of  Pafley,  and  ought  to  be  diftributed  to  the 
captors  aforefaid,  purfuant  to  the  ftatute  and  proclamation. 
It  then  ftates,  that  the  plaintiff  Home  brought  his  adion  in 
the  Court  of  King's  Btnch,  of  trefpafs  on  the  cafe  on  pro- 
mifes,  againft  Pulley  the  furviving  agent  (Taylor  being 
ftated  to  be  dead),  for  damages  for  the  non-payment  of  his 
(hare.  It  then  Hates  as  a  propofiiion  of  law,  that,  the  Com* 
midioners  of  Appeals  in  Prize  Caules,  have  no  authority  by 
law  to  take  out  of  the  hands  of  any  agenTTo  appointed,  t&c 
money  arifing  from  any  fale  of  prizes,  finally  adjudged  law- 
ful prize  to  his  Majcfty  in  a  Court  of  Admiralty.  That 
the  Commiftioners  of  Appeals,  contriving  to  take  out  of  the 
hands  of  Pafley  the  money,  and  to  prevent  the  plaintiff  re-  ? 
Ovcring  at  law  his  damages,  did,  on  the  3d  of  May,  1788,  ■ 
ilTue  a  monition  to  Pafley  to  bring  in  an  account  of  fales, 
together  with  the  privceeds.  This  is  the  whok  of  the  de- 
clarJiioD.    The  defendant  traverfes  the laft  aWe^^iUoti  q^^xo- 
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ccf&  KTued  againft  the  prohibuion,  and  demurs  generally  to 
the  reft  of  the  declaration.  This  gtncral  demurrer  confe* 
quently  admits  all  fuch  tads  ftjted  in  the  declaration,  as  ^re 
well  pleaded. 

Upon  the  laft  argument,  three  objections  were  taken  to 
the  ilatement  ot  the  declaration,  to  ihew  that  upon  ihe  f  ice 
of  the  declaration,  the  plaintiff  has  not  made  out  a  cafe  which 
entitles  him  to  a  prohibition.  \  (hail  mention  thefe  objcc- 
Itons  very  briefly,  becaufe  to  each  of  them,  as  it  feems  to 
me,  a  very  ihoit  and  diflinft  anfvvcr  occurs.  The  firft  I 
ihall  take  notice  ot,  was  that  by  the  plainiifPs  own  (hewing^ 
he  and  all  the  fquadron  have  forfeited  their  (hare  in  the 
diftriburion  ot  the  prize,  becaufc  pait  of  it  was  dinributcd 
before  (inal  fentence  of  condemnation.  It  is  of  no  moment 
to  difcufs  whether  there  was  nny  fuch  cau'e  of  forfeiture, 
bcraufe  the  obje£kion  millakes  the  ftjte  ot  the  declaration: 
which  indeed  ftates  that  part  had  been  diftributcd,  but  alfo 
exprefsly  ftates  that  it  was  after  the  tentence  upon  the  4th 
of  September,  againft  which  fentence  there  is  no  appeal,  and 
which  was  an  abjudication,  condcmninc^  the  fhip  and  cargo 
as  lawful  prize.  The  fccond  ohjedion  is,  that  the  appoint- 
ment of  Taylor  and  Paflcy,  as  agents  for  the  officers  and 
crews  of  the  Iquadron,  is  not  well  fei  forih,  from  an  ex- 
predion  in  the  iValute,  which  fays  that  ti.e  officers  and  crews, 
and  others  havincr  intereft  in  the  pri/,e,  lliall  appoint  agents, 
and  then  marks  out  the  manner  in  which  they  are  to  be  ap- 
pointed. 'Ihc  fubfequcni  part  of  that  claufc  of  the  Ad, 
iufficienily  (hews  that  no  other  pcrfons  but  the  officers  and 
crews  of  the  fqusdron  can  have  any  concurrence  in  the  ap- 
pointment oi'  agentii.  There  ni;'.y  be  lour  agents ;  one  ap- 
pointed by  the  ri.ig-o{ficcr,  another  b\-  thccapiains,  another 
by  the  lieutenants  and  other  officers  ot  thai  rank,  and  af»- 
othcr  by  the  private  men  and  thole  who  are,  ia  the  fifth 
clafs  accordini?  lo  the  Pi-^iclamation,  to  (Jiare  the  amount  of 
the  prize.  There  is  no  01  hvr  ikrcripiioii  o;  peilons,  who 
can  unHer  the  Ad  concur  in  list*  i-.p  "'ivitiuc^nt  of  agents.. 
But  that  is  rather  ^roin^;  further  ih:'.:'  :-s  iit-LL-ilary  for  an  an- 
fwer  to  the  obJL-cii'^ui ;  li-r  rhi^  i«.  ly*-  a  a- l*  v'htre  the  agents 
urc  pnnies  appccriiv.^u^  riiii: '■'•.•.  C-v.'.r.:  oi-r  a  lirk-;  but  the 
piair.rilF  IJcir.c,  v.i-.o  i.  :r  .-:  w  w/.  bis  owl^  iltic  dillindlj, 
Itaics  ar  p.  f.i::t,  lli:::  v.j.:  .:,  v/cre  {•■■!'•  r.prj::'icd.  This  iV 
unc:oi:fctc'Jiy  fuincitni  up.  .1  .1  ^rc-c  rr.l  c:c-.iiurrtr.  If  there  U 
any  ohjcdio;-.  to  j..c  :iro.>:ii:.':,c::t  cJ\.ff.  r;  ^,  and  if  that  ob^ 
jefticn  v.'oul.i  be  IriTicU'n:  to  lum  n-.ur.vl  iIjc  piaintifF  in  this 
cafcy  it  ought  to  have  Ulcw  fci  furtii  nioie  particularly. 
Upon  a  re.ncral  dcmv.;rcr,   \\..   :.'"cj..:ioi:  t!iat  the.agcats 
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vrere  duly  appointed,  is  certainly  fufficient.  Another  ob- 
jection was,  that  the  anthorityof  the  agents  was  determined 
by  the  death  of  Taylor.  Now  though  this  too  is  of  no 
moment  upon  a  general  demurrer,  it  is  alfo  not  true;  be- 
caufe  this  is  not  a  mere  authority  given  to  Taylor  and  Paf- 
iey ;  they  have  an  int<;reft  in  the  proceeds  of  the  prize,  and 
it  is  certain  that  where  perfons  are  appointed  with  an  in* 
tercft  verted  in  them,  the  intereft  furvives.  The  furviving 
agentf  Pafley,  be4ng  poflefled  as  agent,  he  muft  continue  to 
ht  accountable  to  thofe  who  have  appointed  him  in  the 
charader  of  agent.  It  was  totally  immaterial  whether  Tay- 
lor had  remained ;  all  the  intereil  that  was  in  Taylor,  is 
now  in  Pafley;  all  that  Pafley  poffeffes,  and  all  that  Tay- 
lor together  with  him  poflefled,  Pafley  is  chargeable  with. 
He  received  it  in  the  charaSer  of  agent,  and  is  anfwerablo 
for  it  in  that  charatlcr.  AH  thefc  objedions  were  over- 
looked in  the  tormcr  arguments ;  and  for  the  reafons  I 
have  given,  \i\c  Court  are  of  opinion  that  they  are  of  no 
weight. 

Upon  the  three  firfl,  and  the  latter  part  of  the  laft  argu- 
ment, the  cafe  has  been  very  fairly  debated  on  its  real  me^ 
fits.  The  Court  has  given  all  the  fcope  to  the  queftion 
which  the  impi^nance  of  it  required ;  firft  on  the  motion 
for  a  prohibition,  then  upon  three  arguments  on  the  de- 
murrer; and  we  are  all  unanimoufly  of  the  opinion  which 
i  ftiall  clofe  with  delivering.  The  prohibition  was  prayed 
upon  a  ground  which  has  never  been  difputed,  that  it  be- 
longs to  the  Courts  of  ComnfU)n  Law  to  controul  the  pro- 
ceedinjjs^of  a^  other  Courts,  if  tbey  tranfgrefs  the  limits a(^ 
iigiaed  to  them  :  and  the  argument  for  the  demurrer  has  fully 
admitted  the  propofltion  upou  which  the  declaration  is  builr, 
10  be  good  in  law,  namely,  that jh^  cjpofinon  of  the  fta^ 
tate  law  of  the  land  appertains  to  the  Kin^^s  Courts  of  Re- 
i:or2^"aTiTrought  iphc  dilcuflfed  an"3  determined  in  thofe 
^urts.  Tlie  general  grounds  upon  which  the  Courts  of 
WeSniinfler  Hall  proceed  in  matters  of  prohibition,  were 
fo  fully  difcufled  in  a  late  cafe  *,  and  when  the  Court  in 
(h«l  «iife  difpofed  of  the  motion,  that  I  avoid  entering  into 
thcOf  and  afl'ume  it  to  be  a  clear  ground  for  over-ruling  the 
4c9iurrc<  in  this  cafe,  if  it  fhall  appear  upon  the  face  of  the 
^^aration*  that  the  plaintiff  has  a  legal  right,  founded  on 
an  Aft  9,t[  Parliament,  and  that  the  Commiifioners  of  Prize 
are  praceeding  to  deprive  him  of  that  right,  or  to  obflrufi: 

•  Fide  Brymen  v.  Atkyns,  ante,  164. 
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him  in  tUc  profecutioD  of  it.  On  the  other  hand,  if  the 
plaintifT  has  either  no  fuch  right,  or  the  Commifitoncrs  of 
Appeals  are  not  proceeding  to  aS  in  oppofliion  to  it,  rl  e 
demurrer  miift  be  allowed.  It  was  admitted  on  both  fides 
and  is  certainly  true,  that  the  eren.^ral  qvieltion  of  prize  do<rs 
not  belong  to  the  Courts  of  Common  l.aw.  By  gcner:-! 
queftion  of  prize,  I  mean  a  queftion,  whether  a  fhip  or  goods 
tjk':n  at  fea  be  lawful  prize  or  not.  It  was  admitted  alfo, 
th  «  when  there  is  an  abjudication  of  prize*  by  the  Cou't  ot 
Admiralty,  the  rights  which  an  Art  of  PAflinment  gives  re- 
fpcSing  that  prize,  a»c  ihe  lubjcQ  r^f  aftions  at  law,  and 
ure  cogniz,ablc  in  the  Courts  of  Common  \j'\w. 

'I  he  arg'jmeni  i:i  fupport  of  the  demurrer  maintains 
thrfc  pn»pofitir.-,s  Fir  ft,  that  this  appears  to  be  a  cafe  in 
which  the  Kin^*'->  fnip^  were  not  the  !oic  captors;  sdly,  that 
the  A6t  of  Parlia-nent  vefts  a  n^ht  to  ih  •  prize  in  the  King's 
fh:p=,  only  in  the  cafe  vyhere  they  are  th  '  iole  capiors ;  jdly, 
thar  the  Couit  of  Prize  h;«>  a  general  aurhori'y  m  all  cafes 
to  dillribute  the  (ha- e*' of  the  pfize,  and  tiicrcfore  that  the 
propf'(iri(  n  wi'h  which  the  d^  ciaration  concludes,  namely, 
tiiat  the  Commiffiorr  r^  of  Prize  h.i\^'  rot  by  law  authority 
to  take  out  of  rhe  hands  of  ^he  ai'crr,  the  money  arifing 
from  the  fale  ot  prizes,  is  not  a  tipc  propurrinn;  but  that, 
on  the  contrary,  the  C-JmrnifTioners  hiwe  a  right  to  order 
thofe*  pol^efTed  of  the  prrducc,  to  brine  it  into  that  Court. 
The  firll  prooofifion  then  to  be  maintained,  on  the  part  of 
thofe  who  fupport  the  demurrer,  is  a  propofiiion  of  faS; 
namely,  that  this  appears  to  be  a  cafe  in  which  the  King's 
ihips  are  not  the  foie  captors.  1  his  is  founirted  upon  the 
terms  of  the  two  fentences,  which  are  fet  forth  in  the  de- 
claration, together  with  the  fa8s  ftated,  that  the  fleet  and 
army  were  delVir.ed  upon  a  joint  fervice,  and  were  both  con- 
curring in  the  capture.  From  reading  the  declaration  at- 
tentively, it  certainly  does  not  appear  that  the  army,  asfucht 
gave  any  aid  to  the  capture.  When  I  fav  the  army^  as  fuekt 
gave  no  aid  to  the  capture,  I  mean  to  exclude  the  cafe  o( 
the  armv  Mrg  Jiationrd  en  hoard  the  fleets  at  the  time  of  the 
capture.  For  though  thev  are  dirtnbuted  amongft  thefliips* 
yet  they  are  not  a61ing  there  as  an  army^  but  are  only  part  o( 
the  force  that  is  on  board  e?.ch  refpeclive  (hip.  Intha^' 
fituation,  the  foldiers  and  officers  are  concurring  in  theqip* 
ture,  but  no  oiherwife  concurring  than  as  any  paflengers  OQ 
board  might  be.  When  I  fpeak  of  the  army  as  fuch  coiH 
curring  in  the  capture,  I  am  to  be  undcrftood  to  mean  l| 
concurrence,  in  which  the  land-forces  ading  under  the  com* 
iOdtid  of  their  proper  officers,  ^re  carrying  on  fome  opentioi^ 


Trikxty  TkRJHT^  30  Geo.  III. '         247 

W  other,  that  may  be  conducive  to  the  objed^  in  which  the 
fleet,  ading  as  a  fleet,  is  concerned.  It  cannot  be  there- 
fere  taken  from  the  fads  flared  in  the  declaration,  that  the 
armyy  asfuch^  was  in  any  refjped  operating  towards  the  cap- 
ture of  the  (hip  in  queftion.  The  flatement  of  the  declaration 
isy  that  the  fquadron  of  which  the  plaintifFs  (hip  was  one, 
with  the  army  on  boards  took  the  prize.  If  therefor^  it  was 
neceffary  for  the  defendant  to  avail  himielf  of  this  fad,  it 
would  have  been  proper  for  him  to  have  ftated  by  a  plea,  the 
manner  in  which  the  army  aSed,  and  what  was  the  co-ope- 
ration of  the  army  towards  the  redudion  of  this  (hip  ftated 
to  be  taken  upon  the  High  Seas.  But  upon  a  demurrer,  we 
muft  take  the  fad  as  it  ftands  upon  the  face  of  the  decla- 
ration. I  will  now  proceed  to  fee  whether  the  fentences  will 
aid  tlie  demurrer  in  the  afTumption  of  the  fad,  that  the 
King's  (hips  were  not  the  fole  captors.  The  firft  fentence 
of  the  High  Court  of  Adkniralty  holds  the  army  according 
10  the  fpirit  of  the  inilnidions,  to  be  intitled  to  a  (hare  in 
the  capture.  But  certainly  in  that  fentence  there  is  no  con- 
clufion  whatever  to  be  drawn,  that  the  army  was,  in  fad, 
at  an  army,  active  in  the  capture,  or  iivany  refped  operating 
towards  it.  According  to  the  fpirit  of  the  inftrudions,  giv- 
ing the  utmofl  latitude  to  that  cxpre(rion,  the  Judge  might 
(uppofe  the  flfength  of  the  fleet  increafed  by  the  acceflfion  of 
the  army,  and  therefore,  taking  the  cafe  itfelf  to  be  within 
the  inftrudions,  that  the  army  was  intitled  to  a  fliare.  The 
other  fentence  ftates,  that  the  capture  was  made  by  the  con-, 
joint  operation  of  the  fhips  and  troops.  Now  both  thefe  fen- 
tences are  perfectly  confiftent  wUh  the  allegation  of  fads 
Sated  in  the  declaration,  that  the  troops  were  on  board  the 
Beet.  Being  on  board  the  fleet,  it  cannot  be  faid  that  they 
liad  no  (hare  at  all,  were  of  no  weight,  or  of  no  moment  in 
the  redudion  of  this  particular  (hip.  Therefore,  literally 
taken,  it  might  be  true,  that  the  capture  was  the  efFed  of 
ihe^eneral  eflforts  of  all  that  were  on  board,  whether  in  the 
diaqtder  of  Teamen,  or  fpldiers.  But  this  by  no  means  fur- 
diOies  a  ftate  of  (ads  to  (hew  any  accefllon  of  the  army,  at 
m  a^my,  to  the  redudion  of  the  (hip  in  queftion.  Upon 
iio(e  grounds  therefore  1  (hall  feel  myfelf  bound  upon  the 
Icmurrer  to  hold  that  the  plaintiflF  has  (hewn  a  title  of  fole 
alitor,  in  the  fquadron  of  which  his  (hip  was  a  part,  and 
iiat  be  will,  of  confequence,  be  intitled  to  a  prohibition,  if 
a  the  fequel  of  the  declaration  he  has  (hewn  any  ad  done  by 
;he  Court  of  Prize  contrary  to  his  right. 
^  Ipcontidering  the  fecond  propofition,  which  is,  that  the 
1^6^-  ParlianKnt  vefts  ^  right  to  the  prixcoulY  '\xixVi<tc^^^ 
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where  the  King's  (hips  are  the  fole  captors,  I  will  go  a  little 
out  of  the  record,  and  take  for  granted,  as  a  matter  of  fup* 
pofrion,  ^hat  I  think  ought  to  have  been  introduced  in  a 
plea  upon  the  record,  if  the  defendant  wifhed  to  avail  himfcif 
of  it.  I  U'ill  take  the  fuppoiition,  that  the  army  had  landed* 
and  given  afliftance  from  the  (hore,  in  any  mode  in  which 
fuch  affiliance  to  a  capture  afloat  could  be  given.  Upon  that 
fuppoiirion,  the  queHion  wiil  be,  whether  the  confeqaence 
drawn  from  it  is  true,  and  can  be  maintained?  The  fifft 
fenterce  holds  the  army  as  fuch  to  be  intitled  to  a  (hare  ; 
uhich  may  be,  though  the  right  was  veHed  in  the  King's 
(hips;  for  there  mic^hi  be  others  concurring  in  the  capture, 
ivho  would  be  inttticd  cither  upon  the  ground  of  adiiiancep 
or  u{>on  Tome  grounds,  Avhich  it  is  not  neceiTary  for  me  to 
(late,  to  have  a  concurrtnt  intercft  wirh  them  in  the  pro- 
duce of  ihetr  (hire.  But  it  by  no  means  follows,  that  the 
fleet,  bccaufe  of  another  hodv  concurring  in  aiTiilance,  (hall 
have  no  veiled  right.  The  f;::cond  fentence  has  been  argucd» 
and  I  believe  it  has  been  argued  very  ju(Hy  and  fairly  ac- 
cording to  the  intent  of  it,  to  proceed  upon  this  fuppoli- 
tion,  namtlv,  that  ihtrcafc  or  a  co- operation  of  another  force 
befides  that  of  the  King's  fiiips  takes  the  cafe  entirely  out 
of  the  Prize  Aft.  "1  hat  propofuion  undoubtedly  is  not  flated 
in  terms  up^n  the  face  oi  the  fentence.  But  it  has  been  ar- 
gued to  be  the  ground  of  the  fentence  ;■  and  I  take  it  that  it 
vias  the  ground.  1  take  it  according  to  the  argument,  which 
•w  as  iniifted  upon  in  fupport  of  that  fentence,  that  When 
the  fentence  proceeds  to  fay,  that  it  (hall  be  condemned  as 
lawful  prize  10  the  King,  it  does  not  mean  merely  to  pro*. 
nouncc  that  it  is  lawful  prize,  (for  that  is  the  form  of  the 
aHjud:c?tit?n  wlicre  the  right  is  unqueftlonably  in  the  cap- 
tors, where  there  is  no  controverfv,  nor  any  difpute  made 
upon  it),  but  that  it  means  that  the  right  is  veiled  in  the 
king  by  his  prerogative,  and  that  it  is  at  his  majefty'a  dif* 
pof:il.  Now  the  Prize  Act  fays,  in  diftintl  terms,  that  the 
oflficers,  y^.  of  the  King's  fhip?,  (hail  have  the  fole  intere/l 
and  property y  in  all  ftiips  a''.d  cargoes,  iSc.  which  they  (hall 
take,  being  firft  adjudged  law  ful  prize.  Thefe  are  the  tenil* 
cf  the  ftatuie.  Antecedent  to  any  Hatute  upon  the  fubjcfi^ 
tl.Qre  is  no  doubt  but  that  by  the  law  of  the  realm  the  pio^ 
perty  of  prizes  taken  by  the  King's  (hips  was  in  the  Kiflfg. 
'J  he  effeii  o;  the  Piizc  A6b  is  a  parliamentary  gift  by  the 
King,  of  that  intcrcll  which  his  Majcily  would  have  had  io 
prv/.cs,  to  the  cflicers  and  crews  of  the  feveral  (hips  of  th^ 
fleet,  and  to  the  owners  of  the  privateers  which  (hall  htvo 
been  fitted  out  under  the  dircdions  of  the  Ad.     The  ift^ 

^effipoB 
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preflions  of  the  A3  arc  diftinS  and  plain,  and  the  operation 
of  it  is,  to  transfer  to  thoTe  who  are  to  take,  all  the  intereft 
which  antecedent  to  the  A3  was  in  the  K\ng.     It  refpeds 
only  prizes  taken  at  Tea ;  the  exprefTion  is  that  they  fhall  have 
Xh^fole  intereft  and  property  \  but  certainly  that  mode  of  ex* 
preirion  does  not  exclude  the  cafe  of  a  joint  capture ;  which 
joint  capture  may  either  be  by  a  King's  (hip  ard  a  foreign 
allied  force  (in  a  cafe  where  this  country  is  carrying  on  war 
in  conjiindion  with  fome  other  ftate  of  Europe),  by  a  King's 
Oiip  and  a  private  fliip  of  war,  or  by  a  King's  ftip  and  & 
Don-commiflioncd  (hip.      In  every  one  of  which  caries,  the 
property  of  what  the  King's  (hips  take,   has  uniformly  and 
repeatedly  been  adjudged  to  the  officers  and  crews  of  hb 
Majefty's  (hips.     They  zrtfilely  intitkd  to  what  they  take 
not  to  what  ihtyfokJy  take ;  that  is  not  the  expreflion  of  the 
A3.     So  far  as  they  are  the  captors,   no  other  power  haa 
any  right  to  interfere  with  them.     Where  there  are  others 
(whether  an  allied  force,  a  private  (hip  of  war,  or  a  non* 
commtflfioned  (hip),  alfo  captors,  they  have  a  right,  in  fome 
cafes,  as  for  a  quantum  meruit  for  alTiftance  given ;  in  others 
they  have  been  holden  to  have  a  diflinft  and  fpecific  (hare 
in  the  capture.     But  that  in  no  cafe  deftroys  the  right  which 
the  King's  Qxii^filcly  have^  quoad  that  capture  which  they  have 
made.    They  have  a  vrjlcd property  in  what  they  take.    The 
fecond  fedion  of  the  Act  goes  on  and  fays,  in  like  manner^ 
fhips  taken  by  privateers  fli.iU  wholly  and  entirely  belong  to 
the  owners,  to  be  didributiied  according  to  the  contrad  they 
have  entered  into.     7'hat  cannot  be  holden  to  exclude  the 
privateer,  by  any  fair  conftruftion  of  the  words,  in  cafes  of 
joint  capture.     Suppofe  this  cafe  to  happen:  a  King's  (hip 
and  a  privateer  are  jointly  and  equally  concerned,  and  equal 
in  point  of  force,  in  the  redu£lion  and  capture  of  an  enemy's 
(hip,  would  it  be  a  reafonable  conftrudion  of  the  A£t  to 
lay  to  the  King's  fliip  "  the  prize  is  not  your  folc  property;'* 
to  the  privateer,  *'  it  cani.ot  wholly  and  entirely  belong  to 
yon ;  it  was  taken  by  you  both  conjointly,  therefore  it  lliall 
belong  to  neither  of  you."     The  propofition  fcems  to  me  to 
be  morally   impoffible.      The  intereft  of  the  King's  (hip, 
which  would  in  that  cafe  be  in  a  moiety  of  the  prize,  would 
be  an  intereft  lothitmfo'ely:  the  intereft  of  the  privateer  in 
tht  other  moiety  of  which  they  would  be  the  capiors,  uould 
Wholly  belong  to  rhem,  to  be  diftributed  according  to  the 
Gontrad  they  might  have  entered  into  with  their  owners. 
Thcfe  cafes  are  perfectly  clear,  and  have  been  determ'uicd 
in  inilances  fo  numerous,   that  it  is  quite  unneceflfary  to 
into  a  detail  of  them ;  they  have  bccti  leitritdxo  \tv  v\v« 
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courfe  of  (he  argument.  This  is  the  cafe  of  a  joint  eipc* 
dition  by  fea  and  land  forces,  and  of  an  operation,  whereby 
the  enemy^s  (hips  are  reduced ;  the  (hips  being  always  fup- 
pofed  to  be  taken  on  the  high  feas.  It  varies  the  cafe, 
^here  the  ohje£t  has  been  the  rcdu6>ion  of  a  part  of  the 
enemy's  territory.  The  confeqnence  of  that  redndion  may 
W  the  acquifitlon  of  property  afloat,  of  (hips  of  war  taken 
in  a  harbour,  of  (hips  coming  into  a  haibonr  aft<^r  the  place 
h:*s  been  reduced.  In  all  ihefe  cafcs,  pe»haps  it  would  be 
^ifficuh  to  fay  that  the  capruie  was  made  t)y  ihe  King's  (hips. 
M  a  garrifon  town  with  an  inclofed  harbour  had  been  reduced, 
ard  the  (hips  had  faHen  with  the  place,  and  a«  a  confequence 
*'f  the  taking  of  the  place,  or  of  the  rcdudtion  of  the  coun* 
♦fy  ;  tbefe  could  not  be  deemed  to  be  captures  made  by  the 
King's  (hips,  Asfueh  cafes  might  pofTibly  happen,  where 
expeditions  have  been  undei taken  at  fca  in  foreign  parts, 
by  the  naval  and  military  forces  of  this  country  afting  con- 
jointly, in/lrudions  have  been  given  for  the  diftribuiion  of 
fuch  booty  as  might  be  taken,  which  is  the  phrafe  conn- 
moHy  ufwl.  Bui  I  do  not  apprehend  that  ever  the  in- 
ftruQions  have  been  direAly  poimed,  that  the  intlrudions 
referred  to  in  this  declaration  arc  fo  |>ointed,  or  that  they 
rould  by  pofilbilicy  he  pointed,  to  give  to  any  part  of  his 
Majefty's  fuhje£ts,  acting  under  his  M;iietly's  direfiions, 
j.nrcs  taken  upon  the  High  Seas  by  the  King's  fhips.  A 
parliamenrarv  grant  cannot  be  contiouied  bv  the  effcQ  of 
any  grant  under  the  King's  fign  manual.  The  king  has  not 
the  properly  to  grant,  he  has  parted  with  it  all.  VVhate\'er 
is  the  proper  matter  of  marine  prize,  whatever  (hips  are  taken 
afloas  and  nr>t  a^  booty  in  confequence  of  the  redu£tion  of 
the  country,  are  the  lubjea  of  the  AGt  of  Parliament.  The 
A&  of  Parliament  attaching  upon  it,  the  right  of  the  King*s 
ihips  is  to  tl>e  intirety.  In  point  of  fad,  we  very  well  know, 
that  where  fuch  expeditions  have  been  undertaken,  agree- 
ments have  been  entered  into  by  the  ditferent  perfpoa  in- 
titled  under  the  Kirk's  Prcrlamation,  and  the  different  di« 
vifions  of  the  army,  and  iher  have  put  the  whole  together  in  • 
©rder  to  avoid  difputes. 

In  the  cafe  of  the  Ponciicherry  przcs,  fcveral  ad:iona  were* 
tried  upon  them  before  me»  Thofe  agreements  had  been 
made  between  the  fjperior  officers,  between  the  captains  of 
the  navy  and  the  officers  of  the  fame  rank  in  the  army,  bat 
had  been  refufed  to  be  made  l^etween  the  third  clafs  in  the' 
didribution,  the  Lieutenants  of  the  Navy,  and  the  Captain*' 
of  the  Army  j  the  Lieutenants  of  the  Navy  had  refufed  tO; 
concur  in  it.      Though  in  the  other  clafTes  the  land  focoaaV 
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were  admitted  to  (hare,  they  were  not  admitted  to  (hare  in 
fkat  clafsy  with  refped  to  the  prizes  taken  at  Tea ;  and  a  re- 
covery was  had  againft  the  agent  on  that  ground.     But  I 
am  arguing  this  cafe  much  further  than  there  is  occafion  to 
go;  for  admit,  for  the  purpoi'e  of  the  argument,  that  a  co- 
operation might  take  effed  fo  far,  as  to  give  a  right  to  the 
army  to  (hare,  does  it  follow  from  the  jimy  being  intitled 
to  Ihare,  that  the  co-operation  of  the  army  (hould  deftroy 
and  annul  totally  the  rigl  C  of  the  navy  ?  That  concluiion  is 
a  great  deal  beyond  the  premifes.      The  intered  in  a  prize 
taken  at  fea  (ot  which  1  am  always  fp^enking)  may  by  pofE- 
bility  (I  do  not  fay  that  it  cannot)  be  (hared  or  diflributedy 
but  it  cannot  be  taken  awav.     The  intereft  which  is  vefted, 
after  the  adjudication  of  lawful  prize,  in  confequence  of  a 
parliamentary  grant,    cannot  be  annulled  or  deftroyed.     If 
upon  any  merits,  or  upon  any  ground  upon  which  aflift- 
ance  may  give  a  right  fo  (hare  it,  a  fhare  may  be  imparted, 
to  ethers,  that  (hare  can  be  afcerrained  and  fupported.     Yet 
the  very  fuppofition  that  it  is  a  fhare,  admits  that  it  muft 
be  a  (hare  of  fomething  which  is  vcftcd  in  fomcbody.     The 
propofltion  contained  in  the  fentencc  fuppofcs  that  the  right 
which  the  navy  would  have  had  by  law  to  every  thing  that 
is  taken  afloat,  is  by  the  intervention  of  another  power  co- 
operating with  the  navy  taken  away  and  dcftroyed :  which 
appears  to  me  to  be  a  propofltion  directly  contradiQory  to 
the  hOif  and  not  founded  at  all,  in  confequence  of  th&.par- 
liamentary  gift  in  favour  of  the  officers  and  crews  of  his 
Majefty's  (hips.      If  it  could  be  fupported,  it  would  un- 
doubtedly reverfe  all  the  cafes,    where  a  co-operation  by  a 
non-commiflioned  (hip,  or  a  privateer,  or  9  foreign  allied 
force  intervenes.      But  in  none  of  thefc  cafes  could  it  be 
faid,  the  King's  fliip  was  not  folely  entitled.      The  propo- 
fltion mud  be  either  general,  that  the  Ring's  (hips  can  take  a 
vefted  right  in  no  cafe  where  afTiftance  is  given  them,  or 
|hat  they  miift  in  all  cafes,  where  they  are  captors,  have  a 
yedcd  right,  fubjeS  to  fuch  claim  for  afTidance,  as  any  other 
party  can  make  againfl  them.      I  have  in  this  part  of  the 
argument,  as  1  faid  before,  gone  out  of  the  record :  it  is  now 
fit  I  fhould  return  to  it. 

When  I  fay,  that  upon  the  faSs  (lated  in  tlvs  declaration, 
and  admitted  by  the  demurrer,  it  does  not  appear  that  there 
was  fuch  afliftance  given  by  any  other  force,  as  to  make  it  a 
joint  operation,  but  that  the  king*s  (liips  h  id  reduced  this 
prize,  and  taken  it;  it  mull  be  remembered  that  thefubjeft 
<vf  the  capture  has  been  adjudged  to  be  lawful  prize,  taken 
by  the  flirps  having  the  king's  forces  on  boatd  *^  \tv  ^wVCx^ 


^5^  Common  Plba*^ 

rf  fpfd  the  king's  forces  are  intitled  to  come  in  for  a  ptftici^ 
pation  under  the  A£t  and  Proclamation*  But  that  does  not 
prevent  a  right  from  veiling,  but,  on  the  contrary,  eflablifhea 
that  the  right  is  veiled,  for  it  is  under  the  Proclamation 
founded  upon  the  A£l  of  Parliament,  that  the  troops  are 
intitled  to  fuch  (hare  as  upon  the  face  of  thU  declaration 
belongs  to  them.  I  now  come  to  the  terms  of  the  fentencey 
and  1  o«n  that  for  fome  length  of  lime,  they  raifed  con- 
iiderahie  doubt  in  my  mind,  what  would  be  the  refult  of  this 
quell  ion,  and  What  would  be  proper  for  this  court  to  do  in 
difpofing  of  this  demurrer.  It  is  poiTible  to  underftand  the 
fenteKe  corfiftcnily  with  the  right  of  the  navy.  For  the 
prt^nife.  afl'umed  by  the  fentence  do  not  appear  to  fprm  m 
conclunon,  that  the  navy  are  not  intirled.  It  is  not  incon- 
fil!rnt  with  the  fuppofition  that  the  navv  is  intitled;  and  I 
ifiifilht  rndeiiland  the  reTur»rc€,  where  they  adjudge  it  prize 
to  bts  \Iai*:!Ty  (in  the  common  way  in  which  fentenceaare 
f^ronouncccl),  not  to  be  inconfiftent  with  that  righ'^  if  the 
Court  had  gone  on  to  pronounce  afterwards,  that  it  (houM 
t>e  didributfcd  acco'-diiiff  to  the  terms  of  the  ProcUmation^ 
thrijfsjh  it  hiid  cont'^i.?cd  this  recital,  that  the  prize  was  ef- 
fcc^i?d  bv  the  ccrjoijjr  optr:uion  of  thf  Inr.d  forces,  as  well 
o«  by  the  officers  and  ciews  of  his  Majtrty's  fliips.  But 
then  after  the  fentence  pafled,  the  cieclaration  dates  that  a 
monition  iffutd  upon  it.  Confi^^erir.g  the  terms  of  that 
monition,  1  «m  petfcclly  clear  in  op'nion  th;U  it  gives  a 
<5rfrerent  conftruciion  and  a  different  effect  to  th*^  fentence. 
The  monition  is  not  againilthc  agent  merely  to  account  for 
*rhat  he  has  received,  and  to  bring  in  their  accounta  of 
f^ies  and  diibur'ements :  but  it  goes  on,  and  direds  the 
•gent  to  brins*  into  the  Court  of  Appeals,  the  proceeds  of 
the  carfi[o  remaining  in  his  hands.  It  was  argued  for  the 
plaintiff,  that  the  terms  of  the  monition  were  Urge  enough  to 
expend  to  the  tffeGt  of  overhauling  the  partial  didribuiiMl 
alrejHi  V  made,  and  to  oblige  the  agent  to  bring  in  all  that  bad 
hf^t-n  in  his  hands.  I  do  not  think  it  could  have  thtf  con- 
TlrTU^i^n.  I  take  it  to  \yt  dircfled  fimp'y  to  bring  in  tbt 
refuhie,  what  is  in  his  hands;  biU  alfo  thai  it  dire£b  the 
agent  to  hrip^  into  the  Court  of  Prize  the  proceeds  of  |h€  - 
priy.c  in  his  hands.  Now  lucTi  a  monition  is  a  very  ufbal 
ilep  taken  either  by  the  Court  of  Admiralty,  or  by  the  Comt 
of  Appeal  in  Prize  Cau!es,  where  t fie  fubje^ of  the  fittip 
the  fnip  or  goods,  are  nor  deemed  legal  prize,  and  whert^ 
of  courfe,  they  are  not  veiled  in  the  captors,  in  order  I9 
make  rtilitution.  The  agent  who  has  got  the  proceedi.  19 
bts  hands,  may  be  direded  to  bring  in  thofe  procecdly  dMl. 
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they  may  be  reftorcd  to  thofe  to  whom  they  beliusr.  But  I 
do  not  find  that  any  indancc  could  be  quoted,  u  licie  »  iii..^ 
nition  had  ilfucd  againft  the  agents  to  bring  in  in;:  {;.vk:<:cJ^ 
of  the  prize,  in  a  cafe  where  it  hiui  been  ccfjuJ-jed  .'tiwfuf 
fri^e^  and  of  courfe  where,  upon  that  adjudication,  it  was 
to  be  didributed  eiiiier  to  a  priviteer,  or  acci>f(ii:»g  10  <ije 
terms  of  his  Majcfty's  Proclamation,  to  the  oiliccis  aikI 
crews  of  the  different  (hips  entitled.  And  I  tiiink  it  canfior 
be;  for  the  Aft  has  made  very  fpecial  provii'ious  uiili  ic- 
Ipeft  to  the  payment  cf  ihaics  af(er  adjuiiicaiiun ;  upoa 
which  adjudication  a  leeal  x\^\\\  is  veiled.  The  agents  arc 
to  be  non^inated  by  diHP^.icnt  cUlTti*  or  j)eoplc  eniiticJ,  us  I 
have  fiatcd.  I'very  llep  ot  the  duty  of  the  ;vgent3  isun^ler 
the  dire£lions  of  the  Aft.  They  alone  arc  to  make  the  f^^les 
and  appraifements.  All  the  produce  of  the  prizu.*  is  co  be 
put  into  their  hands.  They  are  then  to  g:ive  public  notifi- 
cation of  the  times  of  payment,  fo  many  days  i^efure  afiuat 
paycnent  is  made.  They  aie  direfted,  alter  fuch  notifica- 
tion, to  make  payment  according  to  the  prize  hlU,  and  in 
the  proportions  in  which  the  paitics  are  intiiled.  They  are 
direfted  to  give  an  account  from  time  to  time,  of  all  their 
proceedings.  They  are  direfted  to  furnifh  Greenwich  Hof- 
pital,  in  which)  bylaw  in  certain  caies,  an  iiucrcllinevery 
prize  vefled  in  captors  is  alio  veiled,  with  accounts  in  order 
toafcertain  that  inicrcftr  Tliey  arc  throughout  the  whole 
courfe  of  the  Aft,  fuppofed  10  be  lubjeft  co  aft  ions,  at  tiie 
idlance  of  thofe  who  are  entitled  to  ihare  in  the  prize.  It 
is  a  legal  veiled  right,  and  the  metiiod  «>f  obraining  die  e^- 
feft  of  that  right,  is  by  aftiori  aj^ainlt  the  aijents.  in  pir- 
ticular  cafes,  they  are  furmfhed  by  the  llatute  wich  a  defence 
to  the  aftion.  As  in  the  cafe,  whtic  men  brinar  an  aftion 
againft  the  agent,  for  a  (hare  having  been  marked  Run,  it  is 
by  the  (latute  a  fniiicient  defence  to  the  agent,  and  he  is  in- 
tiiled to  a  veidift  in  hib  favour,  if  the  plaint liT  does  not 
grovnd  himfelf  upon  a  ceitiucate  that  the  R  has  been  taken 
off.  If  he  fails  in  any  part  of  the  duty  impofcd  upon  hiin 
by  the  Aft,  a  penalty  to  be  recovered  in  the  Courts  of 
Weftminfter  Kail  meets  him  at  every  rtep.  The  intention 
of  the  Aft  is  obvious,  and  perfeftly  fquarcs  with  the  rules 
of  iav(^>  that  the  prize  being  adjudged  by  the  Court  of  Ad- 
flniraliy»  diftribution  of  the  intercll  in  that  pri^c  is  to  be 
-managed  as  the  diftribution  of  any  other  legal  veiled  right 
iff  according  10  the  law^  of  the  land,  namely,  by  aftion  \\\ 
the  courts  of  law.  I  do  not  care  to  lay  ii  down,  fori  acu 
HOC  able  to  fay  that  1  am  perfedlly  fure  that  [  fee  the.whole 
ck^nt  of  all  poffible  cafes  that  may  occur,  1  d^^  t>»»\  c^ie  xo 
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lay  it  down,  that  there  is  no  poflihie  cafe  in 
agent  ot  a  prize  may  not  be  ordered  by  the  Court  of  Admi* 
ralty,  or  Court  of  Prize,  to  bring  in  the  adual  proceeds  or  < 
the  prize.     Yet  I  profeH;,  I  have  not  been  able  to  figure 
myfelf  what  that  cafe  can  be.     Suppofe  a  cafe  in  which  it  i;. 
fufpeded  that  the  agents  are  infolvent,  or  likely  to  become 
infolvent,  and  that  for  the  fafety  of  thofe  interefled,  it  wi 
defirnble  to  take  the  inoney  out  of  the  agent's  hands, 
lodsre  it  in  fome  fafe  cuftody ;  that  appears  to  me,  fpeakin^ 
conje£luraIly,  to  be  a  poffible  matter  to  be  done  by  the  Courn 
of  Prize ;  for  I  (hould  doubt  whether  in  fuch  a  cafe,  an  a[ 
plication  could  be  made  to  the  Court  of  Chancery  to  fecur 
the  money.     The  Court  of  Prize  could  not  indeed  make  th 
didribution  themfclves,    nor  do  1  find  that  any  fuch  appli 
cation  has  been  made  to  them. 

Could  there  then  be  a  fuit  againft  the  agents  for  diftKv  ^ 
bution  ?  A  fuic  for  diilribution  might  be  well  maintained  ii^  ^^ 
the  Court  of  Admiralty;  or  if  the  cafe  were  got  into  thpr-^cnc 
Court  of  Appeals,  in  that  Court,  But  what  would  be  thti»'  ^^ 
decree  to  be  made  upon  that?  It  would  be  a  perfonal dccre^'^* 
upon  the  agent ;  the  diftnbution  would  be  direded,  tl 
iliaretalloJted,  and  then  upon  that  decree,  the  agents  migh 
be  proceeded  agiinll  perfonally.     It  would  be  a  contempt  o — 

Court  if  they  did  not  mAe  payment  according  to  the  order 

Yet  there  would  be  a  much  belter  way^  a  moreeffefiual  one^ 
by  an  adion  immediately  grounded  upon  the  right  veffecS 
and  the  quantum  of  that  right  afceriained  by  the  order  of  dif— 
tribiition.     But  the  Court  itfelf  cannot,  a^  Iconceive,  take 
inu)  il»eir  own  hai-.J.  to  direct  the  proceeds  of  the  p'ize  to 
be  paid  over  to  their  rcgiilrar,  for  the  purpofe  of  didributing 
it.     1  h^  regiftrar  is  liable  to  none  of  the  provifions  of  the 
A£t  to  which  the  :£gcnt  is  liable.     The  agent  is  liable  to  an 
n8ion.     But  I  am  at  a  lof?  to  conceive,  if  the  agent  is  di- 
refied  to  pay  over  all  the  money,  how  the  aftion  for  money 
had  and  rcv-eived  could  be  maintained  in  ciTcd  againft  him* 
that  money  havir.i:  been  iriken  out  of  his  hands.     I  am  ftill 
more  at  a  lofs  10  conceive,    how   it  could  be  maintained 
againft  the  regiftrjr.    What  fort  of  an  officer  is  the  regiftrai  ? 
Is  he  to  make  dillrihution  ?  No.     Is  he  to  make  notification? 
No.     The  A£t  dire^s  that  to  be  made  by  the  agent.     Is  he 
fubje6i  to  any  penalty?  No;  he  is  not  the  perlon  to  whom 
the  Acl  is  di reded,  to  whom  the  dutv  is  enjoined,  and  who 
is  anfwerable  for  the  breach  of  that  duty,  in  an  adion  to  be 
brought.      Would  the  agent  be  protedcd  in  an  aOioQ  fiir 
the  penalty  ?  It  u  ould  be  hard  that  the  agent  (houldbe  liaMe 
to  i't;  tut  I  do  not  fee,  u^^^  ^^^  ^^^^  ^^  ^^^  ^^^>  1»*  te 
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could  be  fiirniihed  with  a  defence  tor  the  non- performance  of 
ihc  duty  enjoined  by  the  AS.  But  none  of  thefc  rcnnedics 
can  take  place  againft  ihe  regirtrar.  Therefore  it  fecnis  the 
clfar  direction  of  the  ASi,  that  the  money  is  to  remain  ia 
the  hands  of  the  agent,  liable  to  the  anions  of  thofc  who 
have  a  legal  veded  right  in  it;  that  to  thofe  pcrfons  the 
agent  is  accouncable;  that  againd  the  primary  iiucrell  o« 
thofe  perfbns,  the  money  is  not  to  be  taken  out  of  the  hano* 
of  the  agent  by  ordfjr  of  the  Court  of  Prize.  The  con- 
ftrudion  which  has  been  put  upon  the  fecund  fentence  is^ 
that  there  was  no  veftcd  ri{;ht  *n  this  prize  in  the  officers 
and  crews  of  his  Majefty's  llv.ps,  nur  in  the  army;  but 
that  upon  the  ground  llated  in  (he  fentence,  the  whole  was 
veiled  in  hisMajcfty  by  his  prerogative;  and  was  to  be  dif- 
pofedof  to  fuch  ules  as  his  Majel^y  Ihould  think  fir»  With 
that  conftru£tion  of  the  fentence,  the  monition  which  has 
ilTued  is  perfe6tly  confident;  but  not  with  the  idea,  which 
*we  take  to  be  a  well-founded  idea,  that  by  force  of  the 
Afk,  after  the  adjudication  of  lawful  prize,  the  plaintiff  aixi 
M  other  officers,  and  the  crews  of  his  Majefty's  fc^uadron, 
have  a  vefted  legal  nght.  1  be  etleft  of  the  monition  isdi« 
reclly  in  prejudice  of  the  right  of  ad  ion  of  all  other  perfons 
concerned;  it  interferes  with  the  legal  duty  impofed  upoa 
the  agent ;  and  fubverts  and  overturns  the  law  with  refpefik 
to  the  duty  and  fituation  of  agents,  where  they  are  aSing 
for  perfons  having  a  veiled  right  in  prizes.  It  is  not  necef- 
lary  to  have  recourfe  to  thofe  cafes  cited  of  Lord  Anfcai  and 
the  others,  hecaufe  the  proceeding  in  this  cafe  prevents  the 
plaintiff  from  recovering  his  legal  vefted  right,  at  leaft  it 
difturbs  him  in  the  recovery  o\  that  right,  if  not  totally 
prevents  him»  and  fuhjects  the  agent,  and  all  others  who  are 
interefted  in  the  ads  of  the  agenc  (Greenwich  Hofpital  in- 
cluded), to  the  Courts  of  Prize.  Whereas,  according  to  the 
conflrudion  which  we  are  of  opinion  ought  to  be  given  to 
the  Prize- Aft,  all  thofe  rights  are  to  be  enbrced  in  Wefl- 
minfter  Hall,  belong  to  the  Courts  of  Weft  minder  Hall,  ai  d 
do  not  belong  to  the  Courts  of  Prize.  Thefe  are  the  ground* 
which  I  have  gone  through,  without  referring  to  the  cafes 
that  have  been  cited  by  name.  1  ho(e  cafes  are  very  well 
Itnown^  are  in  the  memory  of  every  one,  and  will  all  be 
fbmid  in  the  recollc<Stion  of  the  argumcfit.  1  he  ground 
upon  which  we  proceed  is,  that  noon  the  face  of  this  de- 
chration  the  plaintiff  has  a  hz^at  vejied  right  in  the  fubjeft 
ol  the  monition;  that  the  Court  of  Prize  cannot  deprive^ 
bub  of  that  right,  cannot  do  an  ^Ql  pirejudicial  to  that  ri^Vvt^ 
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and  cannot  prevent  or  obftrud  him  in  the  ncQVfiry  -of 
that  right.  The  demurrer  therefore  muft  be  over-r.iilcdU 
and 

Judgment  given  for  the  plaintiff  in  prohibition. 


The  following  General  Rules  were  made  in  this 
Term»  in  the  Court  of  Common  Pleas. 

Ordered,  That  from  and  after  this  Term,  no  hui-Bondtwken 
in  London  or  Middlefex»  by  virtue  of  any  procefs  KTuin^ 
out  of  this  Court,  returnable  on  the  firft  return  of  any  Term, 
fhall  be  put  in  fuit  until  after  ih  fifth  day  in  full  Term;  and 
that  no  bail-bond  taken  in  any  other  city  or  county,  by 
virtue  of  fuch  procefs,  (hall  be  pur  in  fuit  until  after  thenin^ 
day  infiillTerm'y  and  that  no  bail-bond  taken  in  London  or 
Middlefex,  by  virtue  of  any  procefs  iffuing  out  of  this  Court, 
returnable  on  the  fecond  or  any  other  fubfequent  return  of 
the  Term,  (hall  be  put  in  fuit  until  2i\{t^  the  end  of  four  dayt^ 
exclufive  of  the  day  on  which  fuch  procefs  (hall  be  exprcfTed 
to  be  returnable;  and  that  no  bail-bond  taken  in  any  other 
city  or  county,  by  virrue  of  fuch  laft-mentioned  procefs, 
(hall  be  put  in  fiiit  until  after  the  ntd  of  eight  days^  exclufive 
of  the  day  on  which  fuch  laft-mentioncd  procefs  (hall  be 
expreflTed  to  be  returnable,  upon  pain  of  having  all  pro- 
ceedings made  upon  fuch  bail-bond?  to  the  contrary  thereof 
fet  aiidc  with  colls ;  any  former  rule  or  order  of  this  Court 
to  the  contrary  thereof  in  any  wife  notwithanftding. 


Ordered,  That  from  and  after  the  (irft  day  i>f  Michaelmas 
Term  next,  every^  fine  at  the  time  of  the  fi^fiing  of  the 
Judge's  allocatur  theVcon,  (hall  have  the  writ  of  cmenant futi 
out  and  annexed  thereto.  And  it  is  alfo  Oi;dered,  That  trom  am! 
after  the  firll  day  of  Michaelmas  Term  next,  m  every  coi»* 
mon  recovery  wherein  the  vouchee  or  vouchees  Ihall  per*^ 
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fofMy  appear  at  the  Bar  of  this  Court,  for  the  purpofe  of 
fufferii%  fuch  recovery,  the  writ  of  entry  JbaU be  fued  out  and 
pwtduced  at  the  time  of  the  recording  of  the  vouchee  or 
vouchee's  appearance  at  Bar,  at  the  foot  of  the  precipe  ia 
fuch,  recovery.  And  it  is  further  ordered,  that  from  and  af- 
ter the  firft  day  of  Michaelmas  Term  next,  on  every  com- 
mon recovery  wherein  the  vouchee  or  vouchees*  Warrant  or 
Warrants  of  Attorney  (hall  be  taken  under  a  dedimus  potefia- 
tern,  the  allocatur  of  the  Lord  Chief  Judice,  or  fome  one 
other  of  \^  Juflices  of  this  Court,  Jhall  be  indorfed  in  dedimus 
potfjlatem^  by  virtue  of  the  feveral  rules  and  orders  of  this 
Court,  in  that  behalf  made;  and  that  at  the  time  of  in* 
dorfing^  fuch  dlocatur  on  every  fuch  common  recovery  taken 
by  dedimus  potejiatem^  the  Writ  of  Entry  (hall  be  annexed 
thereto,  together  with  the  affidavit  or  affidavits  of  the  cap« 
Cton  or  captions  of  fuch  Warrant  or  Warrants  of  Attorney 
Tcfpedively. 

Loughborough     H.  Gould. 

J.  Heath.  J.  Wilson. 


lb  the  High  Court  of  Chancery,  before  the 
Rt.  Hon.  Lord  Thurlow, 

Michaelmas  Term,   30  Geo.  IIL 

Smith  ex  parte  in  the  Cafe  of  Lewis  and  Potter.  i 

This  Cafe  came  before  the  Court  upon  a  petition  which 
Aitcd  that  Sir  James  Efdaile  and  Co.  had  proved  a  debt  un- 
der the  barikruptcy  of  Lewis  and  Potter  upon  a  note-cf  hand 
of  y.  Barber,  payable  to  one  Powel,  and  indorfed  by  him  to 
liefftris  and  Potter,  who  afterwards  endorfed  it  to  Kfdaile 
and  Co.  After  fo  proving  the  amgunt  under  Lewis  and 
F^H^^er's  commiiTion,  Efdaile  proceeded  againfl  Barber  and 
fcmfi  to  judgment^  and  then  accepted  an  offer  made  by 
'Imitiia  CO  pay  15/.  in  the  pound  as  a  compofvuoiv  \o  ^WVK^ 


258  Court  of  CriANCBRy, 

creditors*  und  gave  him  a  full  dffcharge  for  this  notet  ^imh* 
out  notice  to  Lewis  and  Potter's  Aflignees.  The  fietitioo 
prayed  that  the  proo^  of  this  debt  under  the  bankruptcf, 
might  be  expunged,  upon  the  ground  that  Efdaile  had  dif- 
charged  the  acceptor  by  connpofition,  without  notice  to  the 
Aflignecs. 

Lord  Chancellor.-— I  have  before  decided  that  the 
dodrine  of  notice,  which  holds  amongil  folvent  perfons, 
does  not  apply  as  between  bankrupt  edates :  but,  here^  the 
endorfer  only  was  bankrupt,  the  maker  and  the  p^yefof  the 
iiote  were  not.  The  debt,  proved  by  Sir  James  Efdaiie,  was 
undoubtedly  weH  proved  at  the  time,  and  the  queftion  ia^ 
Whether  the  fubfequent  condud  of  the  creditor  hasdeftroyed 
that  intereft  which  he  acquired  by  ftich  proof.  By  the  conn 
poHtion  which  he  has  made  with  the  drawer  of  the  note^ 
which  goes  t9  the  length  of  difcharging  of  the  drawer*  he 
certainly  has  prevented  the  aflignee  of  the  indorfer  from 
coming  on  the  drawer  of  the  note  for  payment  of  what  bit 
cftate  fhall  pay  in  confequence of  the  proof;  and  yet,  on  the 
other  hand,  it  does  fcem  a  flrong  thing  to  fay  that  where 
there  are  many  names  on  a  bill,  one  of  whom  is  infoWent^ 
though  not  bankrupt,  and  the  other  bankrupt,  and  the  holder 
proves  under  all  the  Commiffions^  and  then  makes  a  compo« 
fition,  bona  fide,  wiih  the  infolvent  perfon,  and  obtains  from 
him  all  that  he  poiUbly  can,  that  he  (hall,  thereby,  be  de- 
prived of  the  beneBt  of  ail  (he  provifion  made  by  hint  un« 
der  the  commifTions  againft  the  other  parties  who  Hood  on 
the  bill  pofterior  ro  the  party  compounded  with.  And  lam 
well  fatibfied,  in  this  cafe,  Sir  James  Efilaile  did,  in  fad, 
make  the  bell  terms  he  could  wirh  the  drawer  of  the  note 
by  taking  1 5/.  in  the  pound  of  him  in  full.  And  whatever 
difficulty  ]  may  find  in  making  a  precedent  which  allowed 
of  fuch  a  compofition,  without  giving  notice  totheafligneea 
of  the  indorfer,  I  am  convinced  that  the  juftice  of  this  par- 
ticular cafe,  it  it  ftood  alone,  would  not  require  me  to  ex- 
punge this  debt.  1  he  cafe  iviade,  does  not  impute  any  fraud 
to  the  tranfadion  of  this  compofition;  but,  on  the  con- 
trary,  the  holders  ufed  all  their  diligence  at  law  againft  the 
drawer  of  the  note  and  the  payer,  and  then  made  the  bcft 
terms  they  could  with  ihe  acceptor;  though,  at  the  finne. 
time,  they  have  gone  to  the  extent  of  acquitting  him  ftlto* 
geiher  in  refpeft  of  the  note.  However,  wliatever  may  be 
the  circumflances  of  the  prefent  cafe,  1  think,  in  poini  ef 
precedent,  it  may  be  dangerous  to  fay,  that  after  fuch  ait 
acquittal,  the  holder  may  refort  to  the  indorfer's  cClate.  It 
is  certainly  open  to  this  fort  of   fraud,   that  when  the 
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liofder  fees  that,  in  one  way  or  other,  he  is  fure  of  his  20/. 
in  the  pound,  he  may  favour  an  acceptor,  at  the  expence 
ttf  an  indorfer,  by 'compounding  with  the  acceptor  for  juft 
fo  ftiirch  as  he  conceives  will  be  the  deficiency  under  the  en- 
^lorfer's  commiilion.  In  this  view  it  may  be  a  dangerous 
precedent ;  and  I  cure  this  danger  by  faying,  generally,  that 
the  holder  of  paper  (hall  not  compound  with  the  prior  names 
on  the  bill,  but  with  the  confent  of  the  aflignees  of  the  po- 
ilerior  party.  And  it  is  not  an  anfwer  to  fay,  that  if  any 
fraud  is  pradifed  in  the  compofition,  that  (hail  take  it  out 
of  the  general  rule.  It  is  much  better,  and  more  convenient 
in  pradice,  to  have  a  precife  rule  to  go  by :  and  juftice  will, 
in  general  be  better  done  to  all  parties.  It  is  not  that  no* 
itce  is  (Iridly  neceflary ;  but  I  go  upon  this,  the  debt  is  well 
proved  againfl  the  indorfer's  edace ;  this  gives  his  aiTignees  a 
right  of  adiOn  againft  the  acceptor,  or  drawer,  for  the 
amount  paid  oiit  of  the  indorfer's  eflate :  but  this  right  is 
cut  away  by  the  compofition  and  difcharge  given  to  the  ac* 
ceptor  by  the  holder.  Therefore  it  is  better  to  fay,  let  the 
a'iKgrtees  either  take  the  whole,  or  permit  the  holder  to 
snake  the  moil  of  it  he  can  againft  the  acceptor.  I  think 
therefore  the  debt  mud  be  expunged. 

Afterwards  hii  Lordfhip  told  the  Co^rt  he  had  converfed 
on  this  fubjed  with  fome  of  the  Judges,  and  was  fatisfied 
tliat  the  holder  mull  get  the  confent  of  the  aiTignees  of  the 
endorfer  before  he  can  difcharge  the  acceptor,  elfe  the  en- 
dorfer's  eftate  is  difcharged  at  the  fame  time. 


^ARL  OP  LosSD  ALE f  and  Otien,  againjl  ChvRCH. 
CASE. 


By  7  -/fwjf,  thetrufteesfor  repairing  the  harbourofWhite- 
Aaven,  for  the  time  being,  or  eleven  or  more  of  them,  wer« 
suthorifed  to  appoint  a  colledor  of  the  duties  for  repairing 
the  harbour ;  and  the  fums  received  by  him  were  to  be  paid 
over  to  a  receiver  appointed  by  the  truftees;  and  they  were 
to  be  allowed  for  their  ofRce  not  exceeding  i2d,  in  the 
^Oiuid. 

^Church  was  appointed  clerk  and  receiver,  at  a  falary  of 
'SoL  per  mou  and  was  afterwards  appointed  treafarer  alfo, 

S'5i  K\\«.T 


26o  Court  of  Chancerv, 

After  holding  thefc  otPces  5  years,  the  truftees  removed  ffint 
from  the  faiil  appcintment,  he  having  a  large  baUnce  in 
his  hands ;  at  thv:  lime  of  Churches  appointment,  his  prede- 
ceflbr  had  a  balance  01^1622.  16/.  3^^.  fn  bis  handu,  which 
was,  by  the  direflion  oF  ihe  truftces,  paid  to  the  plaintifiT 
Dixon  (one  of  them)  as  a  banker,  into  whofe  hands  the  de- 
fendant Church  wa&dire3ed  to  pay  the  Turplus  monies  in  his 
hands  from  time  to  time,  and,  in  confequcnce  of  his  appoint- 
ment, the  defendant  Cliurch,  with  the  defendant  Beim,  as  his 
furety,  entered  into  a  bond,  in  the  penalty  of  1000/.  for 
the  due  receipt  of  the  duties,  to  make  regular  payments  to 
the  tradefmen,  of  the  harbour,  and  to  give  a  fair  account 
of  his  receipts  and  difburfeintnt,  and  pay  the  balance  thereof 
to  the  truftces  or  as  they  fhould  appoint. 

The  defendant,  by  hts  anfwer,  admitted  that,  during  the 
execution  of  the  faid  appointments,  he  placed  out  feveral 
fums  of  money,  being  part  of  the  balances  in  his  hands, 
from  time  to  time,  on  fecurities  at  intereft,  which  intereft 
was  received  and  difpofcd  of  by  him  for  his  own  ufe ;  and 
faid  he  conceived  he  had  a  right  fo  to  do,  not  having  been 
called  upon  by  the  trufices  to  pay  the  fame. 

The  Master  of  the  Rolls  now  gave  judgment  as 
follow : 

The  qucftion  is,  Wherher  the  receiver  is  not  liable  to  ac- 
count for  the  iniereft  made  of  liie  money  in  his  hands  ? 

The  firft  objeflion  taken,  is,  that  the  plaintiff's  have  no 
right  to  call  upon  him ;  but  it  does  not  appear  who  could 
have  a  right,  if^ihc  prefent  plaintiffs  have  not.  No  fuch  ob- 
jeQion  is  raifed  by  his  anfwer,  in  which  he  admits  the  right, 
and  fubmits  (in  cafe  the  Court  (hall  think  proper)  to  pay 
intereft  for  the  balances  in  Iiis  hands.  I  am  therefore  of 
opinion,  that  he  is  cfloppcd  by  lus  anfwer,  from  this  ob- 
jeflion  ;  and  it  fccms  10  me  ihat  ihc  plaintiffs  are  perfons 
who  have  a  right  10  call  upon  l.im  for  the  recount. 

Then  the  queftion  i^,  W'l.eilicr,  from  the  nature  of  the 
office,  he  is  nor  accountable  tor  intereft?  The  picfent  may 
be  thought  a  hard  cafe ;  but  the  only  queftion  ib,  whether^ 
in  a  Court  of  Equity,  l.e  may  not  be  called  upon? 

This  is  not  a  cafe,  like  tiiat  of  l.ord  Salipirry  v.  WilkiiU^ 
of  a  perfon  dealing  witii  hib  own  ftrv?.ni,  who  clearly  would  ' 
not  have  a  right  to  call  upon  him;  for  if  a  gentleman  wilt 
permit  his  fleward  to  make  ufe  of  the  money  in  his  hands^ 
he  certainly  fliall  not  cp.ll  u[ton  him  for  the  intermediate  in- 
tereft. So  if  thcfe  pcifons  had  been  dealing  with  the  fMik 
on  the  fubjed  of  their  own  iTiOney,   and  fettled  accounts ^^ 2.^; 

wkb' 


Michaelmas  TerMi  30  Gw.  III.       261 

wth  him»  they  would  be  bound  by  tho(e  fettlements.  Bdt 
that  is  not  the  cafe  here :  his  trufl  was  for  the  public,  to 
ezad  duties  from  all  perfons  coming  into  the  harbour ;  for 
wiiich  receipt  he  was  to  be  paid  ar  the  rate  of  i/.  in  the 
pound.  Then  it  is  faid,  that  the  truftees,  though  concerned 
for  the  public,  may  permit  him  to  make  interefl  till  lie  is 
called  upon  to  account  for  it ;  but  the  mifchief  to  refult  from 
this  would  be  very  great :  it  might  put  it  out  of  the  power 
of  the  perfon  who  has  fuch  monies  in  his  hands,  to  anfwer 
the  public  exigencies,  and  might  give  him  public  money^ 
in  fuch  a  way  that  the  public  could  not  have  the  ufe  of  it« 
T'his  cannot  be  fliewn  more  ftrongly  than  by  the  prefent 
cafe;  for,  when  called  upon  to  account  and  pay  his  balance, 
the  receiver  could  not  anfwer  that  call,  becaufe  the  money 
ivas  out  ai  interefl:.  Then  he  objeds  that  he  was  never 
called  upon  till  the  time  of  his  (lifcharge:~-the  quedion  has 
nothing  to  do  with  the  notice,  but  whether  he  had  a  right  to 
ufe  the  money,  and  make  intereft  of  puWic  property.  The 
Jcgiflature,  when  they  gave  him  is,  in  the  pound  (or  pof- 
libly  two,  if  he  united  both  offices,  as  it  fe^fems  doubtful  whe- 
ther the  truftees  might  not  allow  i/.  as  collcftor,  and  is,  as 
receiver),  could  not  mean  that  he  fliould  make  interefl:,  I 
think,  therefore,  in  order  to  the  example,  he  ought  to  ac- 
<;punt  for  the  interefl.  Not  being  accountable  for  intereft, 
would  be  a  temptation  to  receivers  not  to  be  ready  to  pay 
money  d«e  from  them  >x/hen  demanded. 

It  is  a  feltied  rule  of  the  Court,  that  fuch  a  receiver  fliall 
pay  in  his  balance  every  year;  and,  if  he  keeps  the  money 
in  hLs  hands,  he  is  anfwerable  for  interefl.  He  is  bound 
by  his  bond  to  have  the  money  ready  when  called  upon. 
If,  therefore,  he  has  made  interefl,  he  has  done  it  contrary 
to  the  intent  of  the  Legiflature,  and  the  duty  he  owes  to 
the  public;  and,  therefore,  he  mu!l  anlwer  for  the  in* 
tere(l  he  made,  notwithflanding  the  truflees  may  have  been 
negligent  in  not  calling  for  it  fooner;  for,  as  his  truil  was 
to  have  the  money  ready  when  called  ii|H>n,  he  mufl  make 
if  good  for  fo  n^uch  as  he  received  above  his  falary. 


E^ 


tSz  Court  of  Chakcert, 


Ex  parte  Smith,  in  the  Matter  of  Lews  ani,  Pottir. 


Petition  to  Aay  the  dividend  until  Loviel,  a  creditor  of 
Lewis  and  Potter,  bankrupts,  obtained  goods  to  the  amount 
of  ^.a70  from  the  bankrupts,  two  days  before  they  failed^ 
and  on  fufpicion  that  ihey  were  aboiit  fo  to  do.  TKd 
queftion  was,  Whether  he  could  detain  them  as  part  of  pay- 
ment of  his  debt? 

Lord  Chancellor;  Lovel  cannot  availhimfelf  of  this 
advantage,  and  take  a  dividend  for  the  refidu^,  if  the  faS 
(hould  turn  out  as  dated,  I  will  therefore  dired  an  iflue  to 
try  the  fad.  Lovel'is  aiTignees  (land  in  the  famt  fituaiioD 
with  LoveL  ......  .1 


Fettiplace  agalnjl  Gorges. 


The  Hon.  Juliana  Page  bequeathed  certain  legacies  to  bet 
niece;  Sophia  Chirlotte  Fettiplace,  the  plaint ilFs  wife,  in 
the  words  following:  **  I  leave,  in  truft  to  Lord  Howe,  foi| 
the  f ok  and  feparale  ufe  of  my  niece  CkarJotte  Fettiplace £.1000 

Jiockf  and  £1000  3  per  cent,  reduced  Bank  annuities  were  fcl' 
apart  to  anfwer  the  legacy  to  plaintijQTs  faid  wife,  in  the  name 
of  Lord  Howe  as  truft ee  for  her. 

Sophia  Charlotte  Fettiplace  the  wife,  afterwards  died, 
leaving  her  hufband  furviving  her,  biit  having  (irft  made  a 
will,  leaving  her  perfonal  efiate  to  her  niece,  Diana  Frances 
Gorges  the  defendant,  v/ho  obtained  adminiftration,  witK 
the  will  annexed. 

'  The  plaintiff  infifted  that  his  late  wife  had  no  power  to 
make  fuch  will,  he  never  having  afTentied  to  the  fame*  0^ 
to  her  having  fuch  feparate  pioperty. 

Lord  Chancellor. — The  cafe  of  Peacock  v.  Mm^ 
(1  Vez,,  19OJ,  fuppofes  that  there  may  be  fuch  an  agreeoot 
as  will  bind  the  heir;  although  where  the  wifemoesafCh 
luntary  difpofition,  againft  the  heir  it  cannot  be  canied 
into  execution :  but  with  refpe£t  to  perfonal  propertji 

,  difpofition  is  good.     If  the  wife  makes  no  difpoBliqBi 
huiband  takes  it  as  next  of  kin,  not  from  his  aiarit$l 
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An  the  qifes  (hew  that  the  perronal  properly,  where  it  can 
be  enjoyed  Teparatcly,  mufl  be  fo  with  all  its  incidents,  and 
tb^JHi  dijfonindi  is  ,one  of  them,. 

9ill  difmiffed. 


JotLiFfE  againjl  East. 


•Jane  JoUiffc,  dcccafed,  left  to  her  brorher  Wifliam  Jot 
liffe^  two  eldeft  daughters,  Eleanor  and  Sophia  JollKTe,  the 
fuai  of  j^.io,000,  to  be  equally  divided  between  them  when 
they  Aould  arrive  at  the  age  of  twenty-one  years,  and  that 
fum  to. carry  intereft  for  them,  from  the  lime  of  her  the  f;*id 
teftatrix's  death,  until  they  (hould  arrive  at  the  above  age. 

Sophia  JoBiiFe,  one  of  the  legatees,  died,  without  having 
attained  her  age  of  21  years,  inteflate,  and  her  father  took 
^Hit.  adminidration  to  her,  and  the  plaintiff,  apprehending 
,lhat  each  of  the  legatees  had  a  veOed  intered  in  a  moiety  of 
(he  faid  legacy,  and  that  the  adminidrator  to  Sophia  was 
Intitled  to  her  moiety,  paid  the  fum  of  ^.5000  to  him,  with 
btered  from  the  death  of  the  tef^atrix. 

It  was  contended  that  tlie  whole  j(^.  10,000  belonged  to 
Eleanor  upon  (ht  death  of  her  fifter;  and  the  queltion  was. 
Whether  the  legatees  were  joint  tenants,  or  tenants  i{) 
common? 

Lord  CHANCELtoti.— -I  believe  it  is  very  well  under^ 
Rood  that  the  Court  decrees  a  tenancy  in  common  as  much 
as  it  can.  If,  indeed,  there  are  no  words  that  will  point  at 
M  tenaincy  in  common,  the  rule  of  furvivorihip  mud  take 
place.  But  I  think  it  pretty  clear  that  the  words  in  this  wiil^ 
are  fufficient  to  create  a  tenancy  in  common.  As  to  the  cods 
of  the  fuit,  wherever  a  tedator  has  expreflcd  himfeif  fo  am- 
bigaoufly  as  to  make  it  necefldiry  to  ccme  into  this  Cpurt, 
bit  general  aiTets  m\x&  bear  the  CQds. 


Cross  v.  Hud-son, 


■  John  Hay,  upon  h\s  marriage  with  Catherine  Wild,  enf 
^rtd.intp  articles  by  which  the  faid  Catherine  conveyed  cer- 
|MBi  pfeinifes  to  the  ufe  of  John  Hay  for  life,  remainder  M 
w^pii  of  faid  Catherine  for  life,  remainder  to  the  uCtf^C  ^ 
l&diiUlfCD  of  the  marriage,   in  f ach  Ihwe^  %\  ^o>k«l^%T 


Court  of  Chancery, 
Catherine  Wild  fhouid  appoint  \  in  default  of  appoinr- 
It,    to  all  the  children  of  the  marriage  equally  in  tail  -^ 
lainder,  to  the  ufc  of  the  fufvivor  of  the  faid  John  Hay 
1  Cathciine  Wild,  and  the  heirs  and  afllgns  offuch  fur- 
fur;   with  A  provifo,  that  it  fliould  and  might  be  lawfuL 
f  the  faid  John  Hay,  by  any  deed  or  writing,  or  by  his> 
ift  will  and  tedamcnt  to  arrant,  limit,  and  appoint,  unt<^ 
ny  perfon  or  perfons,  either  for  his,  her,  or  their  life  or" 
ivcs,    or  for  any  greater  eft  ate,  any  rents,  or  annual  fumSj^ 
not  exceeding,  in  the  whole,  the  yearly  rent,  or  annual  fum» 
of  ;([.ioo,  tax-free,  and  without  any  dedgClion,  to  be  iflTuini^ 
out  of,  and  chargeable  upon,  the  faid  mefluagef,  lands^  te-^ 
nementa,  or  any  oF  them,  and  to  be  paid  at  fuch  days  abd 
times,    and  with  fuch  powers  and  remedies  for  recovering* 
fuch  rents,  or  annual  fums,  when  in  arrear,  as  to  the  faid 
John  Hay  ihould  feem  meet ;  fo  that  fuch  rents  or  annual 
fums,  to  be  fo  granted,  limited,  or  appointed,  (hould  not  tak^ 
place  during  his  life. 

John  Hay,  in  the  life-time  of  Catherine,  there  being  no 
ifTue,  made  his  will,  whereby  in  purfuance  and  execution  of 
the  power  to  him  referved,  and  by  virtue  of  all  other  powers 
and  authorities  vefted  in  him,  he  granted^  limitecl,  and  ap* 
pointed,  from,  and  immediately  after  his  deceafe,  unto  the 
defendant  Thomas  Fulling,  his  heirs  and  afligns  for  eVer; 
one  rent  or  annual  Aim  of  /lOO  free  from  deduQions,  to 
be  ifluing  out  of,  and  chargeable  upon,  the  faid  premife9. 
After  thus  executing  the  power  by  will,  Catherine  Hay 
died  in  the  life-time  of  the  faid  John  Hay,  without  ilTue;  lo 
that  the  remainder  in  fee  became  vefled  in  him. 

It  was  contended  againft  the  difpofition  in  the  will,  that 
the  annuity  was  not  a  lubfifting  charge  upon  the  eftate  con- 
tained in  the  fettiement ;  inafniuchas  John  Hay,  before  his 
death,  becan^e  cniiiled  to  an  tftate  in  fee-fimple  in  the 
cftate  comprifed  in  the  fettiement;  and  becoming  fo  feifed, 
the  power  given  to  him  by  the  fettiement  become  merged  ii 
the  fee  fimplc. 

Lord  Chancf.ilor. — If  any  ferious  doubt  remained! 
any  party,  in  this  cafe,  1  would  take  time  to  look  more  pa 
ficularly  into  the  cafes;  but  it  ftems  to  me  that  the  difp 
fuion  made  by  the  teftator,  in  this  cafe,  muft  take  ciFefif 
of  his  intercft  ;  though  the  power  is  gone. 

I  thir.k,  with  the  defendants,  tiiat  the  power  is  mcrf 
but  I  am  aifo  of  opinion  that,  though  the  power  was  g 
and  the  will  made  by  him  purported  to  be  an  ezccutk) 
the  power,  yet,  as  he  evidently  meant  that  the  cbaise  fl 
tMkc  place  on  the  edatc,  at  all  events,  it  muft  be  fuftaii 
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fi  charge  on  the  eftate  out  of  the  intereft  he  had^at  his  death' 
This  cafe  is  not  at  all  like  Tomlinfon  v.  pighton^  (i  Williamt, 
149^,  there  the  queflidn  was,  whether  a  conveyance,  as  by 
the  owner  of  the  eftate,  (hould  operate  as  an  execution  of 
the  power  which  the  wife  clearly  had,  but  no  owner(hip; 
aii4  it  ^as  held  it  (hould.  Here  the  will  refers  to  the  power, 
and  though  it  goes  on  with  fome  words  more  general,  as  to 
**  all  powers  and  authorities  enabling  me  thereto*'  yet,  to  be 
furc,  technically  fpeaking,  the  power  does  not  apply  to  the 
fort  of  intereft  which  ownerfliip  gives.  But  the  teftator,  in 
this  cafe,  has  charged  the  eftate  with  a  burthen  which  his 
intereft  enabled  him  to  lay  on  the  eftate ;  though  his  power, 
properly  fpeaking,  was  gone*  When  I  fpeak  of  his  power; 
I  inean  at  the  time  of  his  death,  for  that  is  the  period'  at 
which  the  will  fpeaks.  And,  therefore,  it  is  the  cafe  of  a 
man  having  no  power,  but  having  an  intereft  enabling  hirp 
to  charge  the  eftate,  and  charging  it  in  the  ftiape  of  an  exe- 
cution of  a  power  notwithftanding :  now  I  never  heard  it  as 
%  point  to  be  maintained,  that  becat^re  a  man  ftiews  an  in- 
tention to  execute  a  power  which  he  has  not,  the  intereft 
which  he  had  in  the  eftate  fliould  not  bear  out  the  difpofition 
he  thinks  proper  to  make  of  a  charge  on  that  eftate.  There- 
fore though  the  power  in  this  cafe  were  merged,  which  I 
take  it  to  have  been,  yet  the  devlfe  muft  take  effeS  out  of 
bis  intereft. 


|n  the  High  Court  of  Chancery,  before  the 
Rt.  Hon.  Lord  Thurlow, 
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Poole  v.  Rudd. 

ypOD  an  application  to  fet  afide  a  purchafe,  it  appeared 
ilMtf  the  purchafer  had  paid  earneft-money  at  the  audion 
irUcli  wfis  ordered  to  be  laid  out  in  the  fuud^.— ->TVv^  ^^- 


266  COVHT  OF  CHAVCeRTy 

tion  was,  Whether  the  benefit  arifing  from  a  rubfcquent' 
fife  of  iftock»  was  to  remain  with  the  feller  of  the  eftate^ 
or  go  to  the  purchafer  who  had  made  the  depofit. 

Mr.  Juftice  Buller,  who  fat  for  the  Chancellor,  when  the 
cafe  came  on,  now  gave  judgment  as  follows: 

NIr.  Justice  Buller.^-^I  have  taken  time  to  conflder 
this  queftion,  it  being  a  matter  of  great  importance,  and  E 
was  not  fuffictently  informed  as  to  the  rule  that  had  been  laid 
down :  the  firft  thing  to  be  confidered  is.  Whether  the  Court 
has  laid  down  any  rule:  if  it  has,  it  ought  to  be  abided  by; 
for  I  am  a  great  enemy  to  making  nice  diftindions  between 
cafes  before  the  Court,  and  thofe  already  determined:-— the 
cafe  of  D'dyley  v.  tAe  Countefs  of  PowiSf  has  been  referred 
X%  but  the  report  is  fo  (hort,  I  cannot  tell  whether  that  cafe 
was  precisely  the  fame  as  the  prefeat.  It  only  appears,  that 
the  money  was  laid  out  by  Lord  Beauchamp,  and  it  leems 
to  be  laid  out  upon  his  application.  The  general  rule  laid 
down  isy  that  it  was  confidered  as  being  in  payment,  and  if 
fo,  it  is  indifferent  which  fide  applied  that  it  fhould  be  laid 
out.  It  appears  that  was  not  a  new  c.ife,  for  Sir  Thomas 
Sewel  has  made  feveral  fuch  orders,  and  the  money  paid  in 
was  always  confidered  as  in  part-payment.  This  obviates 
the  doubt  as  to  the  vendor,  who  muft  always  take  the  (lock 
as  he  can  find  it*  Another  circumftance  in  this  cafe  makes 
it  clearer,  the  money  was  paid  into  the  hands  of  the  auc- 
tiooner,  who  paid  it  to  the  agent  of  the  vendor ;  therefore 
the  general  rule  has  prevailed,  that,  let  the  money  be  laid 
out  as  it  will,  it  is  a  payment  for  fo  much  of  the  purchafc- 
money.  And,  if  laid  out  without  oppo^tion  from  the  feller, 
it  muft  be  prefumed  to  be  with  his  aflent.  If  laid  out  under 
the  authority  of  the  Court,  it  will  be  binding  on  both. 


Andrews  againfi  Partington. 


Confiderable  legacies  were  left  to  children  when  thej  at- 
tained the  age  of  21. 

The  truftees  provided  certain  fums  for  their  mainteoancCf 
without  any  report  that  the  father  was  unable  to  do  it. 

The  queftion  in  this  cafe  was,  Whether  the  Irufteea  fliookl ' 
be  reimburfed  out  of  the  eflFefts  ? 

Lord  Chancellor. — Although  where  there  ba^liee^ 
•  bigotted  father  who  would  not  educate  the  child  to  theAjj^ 
tt&gDt  religion,  the  aWowaivce  Vva&\sttxita&.de  to  the  tfqflaifci: 
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It  U  contrary  to  all  rules,  that  the  intere/l,  veiled  in  the 
chiidren,  (hould  be  applied  Co  their  maintenance  in  the  life- 
time of  the  parent.  This  would  amount  to  a  gift  to  the 
parent  of  fo  much  as  (hould  be  neceflfary  for  the  maintenance, 
and  the  father  being  one  of  the  truftees,  can  make  no  dif- 
ference. Therefore  let  the  reference  be  only  as  to  the  ability 
of  the  parent,  and  whs  t  will  be  neceflary  for  the  future  main- 
tenance of  the  children. 


Hockley  and  Wife  v.  Mawbet. 


The  main  queflions  before  the  Court  in  this  cafe  were> 
nrhether,  by  the  words  printed  in  Italics  in  the  following 
V1II9  Richard  Ruflei,  the  fon,  held  an  eftate  for  life  only  f^ 
Andy  Whether,  by  the  v/ord  prefent  eftates,  all  the  eftatesof 
which  the  teftator  was  poflTeiTed,  or  the  enumerated  eftatea 
only  were  meant?  I  give  and  bequeath  unfo  my  wife.  Re- 
^tccz  RuiTei,  all  thofe  my  freehold  mefTuages  in  Johnfon'f 
Court,  near  Fleet-Street,  N^  2,  4,  5,  6,  which  were  pur- 
chafed  in  the  name  of  my  fon,  but  are  my  property,  as  ap- 
jpears  by  a  dtclaratiop  of  truft  from  him  to  me  made ;  dnd 
Ufo  all  thofe  fix  mefliiages  or  tenements,  being  freehold, 
lituated  in  Raven  aiid  Sun  Yard  in  Bermondfey  aforefaid, 
knd  tTie  reverfibn  of  feven  more  therc^  which  will  defcend 
to 'roe  in  aboiit  twenty  years:  which  lad-mentioned  edate 
was  lii^ewi|e  purchafec!  in  the  name  of  my  Ton,  but  are  alfo 
rny  property,  as  appears  by  another  declaration  of  trud  from 
him  to  me  made;  to  hold  unto  my  faid  wife,  all  and  fingular 
ihe  faid  premifes  for  and  during  the  term  of  her  natural  life  : 
silfo,  I  give  and  bequeath  unto  my  faid  wife  all  ray  leafe- 
bold  eftates  for  and  during  her  natural  life;  and  front  and 
immMiately  after  her  deceafe,  I  give,  devife,  and  bequeath 
th«  fame,  and  every  part  thereof  unto  my  fon  Richard Ruf* 
filf  and  to  his  iffue^  lawfully  begottfn^  or  to  be  begotten,  (o 
t$  divided  among jl  thevi  as  he  thinks  Jit ;  and  if  my  faidfonjball 
i^pen  to  die  without  iffue  lawfully  begotten^  my  will  is,  that  as 
Vrfl  niy  prefent  freehold  and  ieafehold  eftate,  as  the  edates 
licreby  directed  to  be  purchafcd,  ftiail  be  fold,  and  the  mo* 
iicjr  ariiing  therefrom  ftinll  be  equally  divided  between  my 
hMhttthomas  RuffeFs children,  myftfi:r  WiMs  children^  and 
,mffifier  Pdrker^s  children.  And  my  will  and  defire  is,  and  I 
bfrnj  order  and  dircd,   neither  the  edate  direfled  to  be 
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purcbafeily  nor  any  of  vnyprefent  freehold  or  karehold  eftat^ 
may  be  fold  or  difpofed  of  during  the  life  of  my  wife  or  her 
ion;  and  all  the  reft,  refidue,  and  remainder  of  my  eftaie 
and  effeds  whatfoever  and  Urheretbever,  afterpayment  of  my 
juft  debts,  funeral  expences,  and  the  above  legacies,  I  give, 
devife,  and  bequeath  the  fame,  and  every  part  and  parctl 
thereof  unto  my  faid  wife,  to  and  for  ber  own  ufe  and  be- 
nefit for  ever. 

Lord  Chancellor. — The  principal  qucftion  is.  What 
cftate  the  fon  took  in  the  enumerated  eftates  ?  and  I  think 
the  teftator  intended,  and  has  exprefTcd  his  intention  of  giv- 
ing a  contingency  wiih  a  double  afped*  in  one  event,  a  gift 
to  the  children  of  the  Ton,  if  he  (hould  have  any,  and  if 
he  fliould  not  have  an)  child,  that  then  the  eftate  (hould  be 
fold  for  the  purpofes  in  the  wi)l.  He  did  not  mean  the  eftate 
to  go  as  an  eftate  tail,  Ijut  that  the  children  ftiould  take 
diftrihutively ;  in  which  cafe,  they  muft  take  as  purchafers; 
and  the  conftqiience  is,  that  Richard  took  only  an  eftate  for 
life.  He  had  a  power  to  divide:  but  if  he  did  not  To,  there 
was  an  intereft  in  the  children  that  would.eniiile  them  to 
an  equal  diviflon.  It  is  obferved,  that  if  he  had  no  chil- 
dren, it  would  go  to  grand-children;  it  would  fo,  but  only 
as  defcriptivc  of  his  power:  in  order  to  take,  they  muft  be 
alive  at  the  death  of  Richard  ;  it  is  not  fufticient  to  fay  that 
they  are  the  immediate  defcendants  of  Richard  to  make  them 
take  under  the  cftate  tail.  It  is  fuflicient  that  the  divifion 
muft  tak?e  place  at  the  death  of  Richard,  which  is  within 
the  rules.  Therefore  two  events  were  provided  for:  ift. 
There  being  children  of  Richard  ;  in  which  cafe  they  would 
tnke:  2dly,  There  being  no  children;  in  which  cafe,  the 
cllates  vefted  in  the  perfons  defcribed.  ad.  Then  as  to  what 
cftates  pafled. — The  -wovAprrfent  may  be  taken  in  oppofition 
to  the  eftates  to  be  purckafed\  or.it  may  mean  all  he  could 
devife:  but  here  it  receives  a  different  con  ft  ruSion  from  the 
other  contents  of  the  will.  The  word  is  not  of  force  fuf- 
ficient  to  control  the  former  gifts,  and  receives  a  coDt 
ftru6ion  from  the  refiduary  claufe  which  it  could  not  he 
meant  to  defeat.  It  cannot  extend  further  than  theeniune* 
rated  cflates. 

Decreed  therefore,  that,  according  to  the  true  fenfe  ami 
meaning  of  the  will,  the  eftaies  to  be  fold  under  the  deyi(!| 
are  the  freehold  eftates  there  enumerated,  and  ail  the  leaict? 
hold  eftates;  and  that  the  other  freehold  eftates  not  CDlfif 
merated  in  the  will,  pafted  thereby  to  Rebecca  Ruflcl ;  amj 
it  is  ordered  that  the  eftates,  devifed  to  be  fold,  Ihotlld.  to 
fold  accordingly,  and  the  money  to  be  paid  into  the  B«K 
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And  it  is  declared,  that  the  money.  To  to  be  paid,  will  be 
divifible,  kccording  to  teftator's  will,  in  eqiinl  (hares  amon^ 
his  brother  Thomas  Ruffel's  children,  his  filler  Willet*» 
children,  and  his  After  Parker's  children  living  at  th«  time 
14  I  he  death  of  the  teftutor:  and  the  Maftcr  was  to  inquire^* 
what  children  they  had  living  at  the  detyh  ot  leftator,  and 
which  of  them  are  dead,  and  whether  they  left  any,  .and 
what  perfonal  reprefentatives. 


Vaughan    v.    Burslem. 


T.  Vernon,  of  Hanbury  Hall  in  Worcefterftire,  Efq.  left 
the  faid  houfe  and  his  eftates  to  his  daughter  Kmma  Cecil  for 
]ife,  remainder  to  her  children  in  fucceflion  in  tail,  remainder 
to  the  plaintiff  Elizabeth  Vaughan,  wiih  renwinder  over, 
tiki  direded  further  that  all  his  plate,  houfliold  goods,  fur* 
nitdre,  glafles,  and  china,  which  (hould  be  in  his  houfe  at 
Hanbury-Hall,  (hould  go  as  heir-horns  ^xriti  his  real  eft  ate  ^  and 
beheld  and  enjoyed  by  the  perfon  or  perfons  that  (hall,  for  the 
time  being,  by  virtue  of  his  will,  be  entitled  to  his  faid  real 
eftate,  as  far  as  tie  rules  of  law  and  equity  iv  ill  permit  ^  and 
direded  an  inventory  of  the  plate  to  go  with  the  eftate. 

Mr.  Cecil  had  a  fon  born  by  his  faid  wife,  who  died  in  a 
few  weeks,  whereupon  the  father  took  out  adminiftration  to 
him  and  afterwards  upon  fepaiating  from  his  wife,  removed 
the  plate  from  Hanbury  Hall. 

The  plaintiffs  prayed  an  injunflion  to  reftrain  the  fate  of 
the  plate,  and  that  it  might  be  returned  to  Hanbury  Hall  for 
the  benefit  of  the  perfons  interefted  in  the  eftate. 

Lord  Chancellor. — I  am  called  upon  to  fay  that  the 
eSed  of  this  will  is  to  prevent  the  ufefrom  fpringing,  where, 
if  It  fprang,  it  would  give  an  abfolute  eftate.  To  do  this,  f 
muft  determine  that  the  ufe  fhaH  not  fpringor  veft  till  22 
years  after  the  death  of  Emma,  the  firft  taker  tor  life.  How 
Bin  I  to  gather  this?  From  the  words  ^'  as  far  as  the  rules 
df  law  and  equity  will  permit  ?"  This  cannot  be  ;  the  ufes 
could  not  go  further  than  the  law  will  permit.  But  thefe. 
wmls  have  their  fenfe  ;  for  he  fcems  to  have  known  that 
the  perfonal  property  could  not  go  {o  far  as  the  real.  The 
die  t)f  Gower  v  Grofvenor  has  the  fame  words :  and  it  feems 
asiF  the  reporter  took  the  language  of  Lord  Hardwirke  ;  but 
there  it  a  cbnfiderable  chafm,  and  with  what  modifications 
Aftt  was  filled  up  I  cannot  lay  ^  but  liklvik  \l  u  hqxxv^^^^^xn 
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to  follow  all  that  is  there  faid.  Here,  the  eftttes  ire  gifeff 
to  Emma  for  life,  remainder  to  the  firft  and  othei'fons,'  with 
remainder  over^  and  the  famiture,  (^r.  is  to  go  to  the-^ser- 
fon  entitled  to  the  eftaie  as  far  as  the  law  will  permit, — The 
ferfin  entitled  feems  an  exprefs  defcription  of  the  child  of 
Cecil.  The  other  cafes  have  had  different  words.  In  F^ky 
-9.  Burnelh  it  was  contended  the  word ^^^on  was  in  oppo^ 
fition  ta  reverjion ;  the  ufe  there  did  not  fpring^  for  want 
of  the  contingency  arifing  on  which  it  was  to  fpring.  It 
would  be  pedantic  to  fay,  that  Cower  v.  Grofvenor  turfts  oil 
the  words  *'  as  far  as  the  law  allows  ;"  for  they  are  explained 
by  the  different  natures  of  real  and  perfonal  eftstes.  To  do 
what  is  called  for  in  this  cafe,  1  mud  go  much  further  thao 
ever  has  been  done ;  for  I  know  no  inftance  where  the  con- 
veyance  has  been  carried  to  the  utmoft  extent  of  what  the 
law  might  do.  I  know  conveyancers  have  endeavoured  to 
frame  a  cafe  to  the  utmoft  extent  it  can  be  carried :  but  here 
it  might  be  fufpended  to  22  years  after  a  life  in  being.  He 
certainly  meant  the  fon,  if  he  was  in  poffefiion)  (houldhave 
them.  What  then,  (hall  they  not  be  in  pofleiTion  in  the 
mean  time,  not  veft  in  any  body  ?  Cafes  which  fay  you  (hall 
do  all  this  for  the  teftator,  by  faying  you  (hall  do  all  that 
can  be  done,  will  not  do.  This  would  be  fetching  the  intent 
of  the  tedaior,  in  a  way  many  cafes  have  faid  it  cannot  be 
done.  The  property  cannot  be  rendered  inalienable  but  by 
preventing  the  ufe  from  fpringing  ;  which  cannot  be  when  a 
perfon  is  born  who  would  take  abfolutely.  it  would  be  a 
dire£kion  to  keep  it  unalienable  as  long  as  could  poffibly  be. 
I  am  of  opinion  ihat  the  words  are  not  fufiicient  to  give  fuch 
a  conftrudioo,  and  that,  confequently,  I  muft  declare  that 
this  property  vefled  in  the  fon  of  Emma,  and  goes  to  tba 
father  as  his  reprefentaiive. 


Browne    v.    Southoosk. 


Mary  Wyvil,  next  of  kin  to  Elizabeth  Wyvil,  whodfieij 
inteftate,  being  in  fane,  William  Wyvil  adminiftered  during 
her  infanity,  and  employed  the  defendant,  who  was  an  at- 
torney, to  colled  large  fums  of  money  due  to  the  effatcof 
Elizabeth,  which  he  direSed  him  to  lay  out  in  thefMndl^ 
and  which  he,  the  defendant,  informed  him  he  had  doM^ 
but  which,  in  fa^i,  he  kept  in  his  owo  hands. 
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Mary  died  intedate  and  infane^  near  20  years  after  Elt' 
zabcih.  The  plaintiff  obtained  letters  of  adminifiration  as 
next  of  kin,  and  William  Wyvil  being  dead,  now  filed  a 
bill  of  account  againd  Southoufe  for  an  account,  and  paying 
iniercil  for  the  time  he  had  the  money,  which  amounted 
10  £.  800. 

.  Lord  CuANCELLOKj^*-'It  is  a  clearly  •eftabliflied  pomt^ 
that  the  defendant  has  received  money,  but  that  would  not 
have  bound  him,  if  he  had  not  been  under  a  duty  to  make 
intereft  of  it,  for  the  benefit  of  the  eftate ;  becaufe  then  it 
would  only  be  holding  the  moaey  as  a  banker  holds  it ;  but 
here  was  an  employment,  accepted  by  the  defendant  South- 
oufe, to  lay  out  the  money  from  time  tb  time.  It  is  faid^ 
he  is  not  liable,  becaufe  an  admtniftrator  is  not  bound  to  in- 
veft  the  monies  in  his  hands,  fo  as  to  make  intereft :  but 
here  he  has  bound  himfelf.  Therefore  an  account  muft  be 
taken  of  the  times  when  he  received  monies  belonging  to 
the  eflite,  and  when  he  ought  to  have  laid  them  out  u  and 
he  muft  anfwer  intereft  at  4  per  ant.  from  the  times  when 
he  ought  to  have  laid  them  out. 


Carey   v.   Goodikg. 


,  The  teftator  left  his  brother  and  nephew,  who  were  both 
indebted  to  him  in  large  fums,  j^.5ooeach,  appointed  them 
executors,  and  named  no  rcfiduary  legatee.  The  plaintiff 
was  next  of  kin,  and  prayed  payment  of  the  debts  the  exe- 
cutors owed  the  teftator. 

It  was  argued  that  their  appointment  as  executors  extin- 
guifhed  the  debt. 

Lord  Chancellor. — It  is  a  fettled  point  in  this 
Court,  that  the  appointment  of  the  debtor  executor,  is  no 
more  than  parting  with  the  afition.  This  is  a  truft  for  th^ 
next  of  kin. 
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T^   Earl  op  Abxngdok  v.  Butler  and  Pemson. 


-  The  defendant  Butler  held  a  leafe  upon  three  lives  under 
the  phintiff  in  the  manor  of  Cumner.  The  other  defeiidant 
VfSLS  fteward  of  the  manor.  Butler  being  minded  to  put  his 
fons'  lives  into  the  leafe,  applied  to  the  (leward  for  that  pur- 
pofe.  This  eftate  was  valued  in  the  fteward's  book  at  up- 
wards of^.ioo  a  year,  and  the  rule  of  the  manor  was  to 
tfftts  7  years  purchafe  upon  the  lapfe  of  two  lives.  Two 
of  the  lives  named  in  the  old  leafe  were  deceafed  :  but  the 
plaintiff  was  lead  to  think  that  only  one  life  was  lapfed,  and 
accordingly  was  induced  to  execute  a  new  leafe  for  the  lives 
of  the  defendant's  three  fons,  upon  payment  of  ^.200  as  for 
one  life  lapfed,  and  one  exchanged. 

The  plaintiflP  prayed  that  Butler  ihould  pay  the  further 
fum  of  j^.6i6,  upon  the  ground  that  the  leafe  was  fraudu- 
lently obtained,  and  in  default  that  the  fteward  ihould  pay 
the  fame. 

The  Lord  Chancellor  faid  this  was  a  palpable 
fraud,  and  decreed  that  an  account  (hould  be  taken  of  the 
value  of  the  leafe  at  the  time  of  its  execution ;  that  the  de- 
fendant Butler  (hould  pay  that  value  with  the  coftsof  the 
fuit :  and  that,  in  default  of  his  payment,  the  deficiency 
(hould  be  made  good  by  Penfon,  the  other  defendant^  who 
(bonid  pay  his  own  cofts. 


C  R  O  \V  F.      V.     B  A  L  L  A  R  D. 


By  the  will  of  the  Earl  of  Litchfield,  the  plaintiff,  Ro- 
bert Crowe,  Efq.  was  entitled  to  a  Ics^acy  of  /.looo  after 
the  death  of  Lady  Litchfield,  aged  69  years.  The  plaintiiF  • 
was  about  22  years  of  age,  and  being  preiTed  for  mooej^ 
the  defendant  undertook  to  fell  the  legacy  for  him  to  thcbeft 
advantage;  and  told  him  he  had  fold  it  for  /i-300,  whicK 
was  the  moft  he  could  get,  to  a  Mr.  Toft ;  but  it  turned 
Out,  in  fad,  that  Toft  was  only  a  nominal,  and  tHat  Ae 
defendant  was  the  real,  purchafer. 

Two  years  after,  Lady  Litchfield  died ;  iiid  the  plaiQtiff# 
to  hide  this  tranfa£lioa  from  his  father,  applied  to  BalUud^ 
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who  faid  he  had  bought  Toft's  intereft  in  the  legacy,  and 
propofed  to  relinqiiifh  it  upon  receiving  a  joint  pojl  ohit 
bond  from  the  piainriflF  and  his  brother  for  the  payment  of 
j{^.iPoo  upon  the  death  of  their  father,  who  was  then  63 
ye^rs  of  age.  In  this  bond  there  was  a  condition  under- 
written, reciting  thai  the  plaintiffs  ftood  indebted  to  de- 
fendant in  jf.poo,  conditioned  for  paynient  of  j^.1800,  iri 
caFe  either  of  them  (hould  furvive  the  father:  but,  in  fad, 
no  fuch  debt  of  jf  .900  fubfifted.  After  the  father's  death, 
which  happehed  in  two  years,  the  plaintiff  Robert  came  into 
poflefTion  of  ^^.3000  a  year ;  the  defendant  applied  for  pay- 
ment of  the  bond,  but  the  plaintiffs  being  unable'^o  pay  it, 
a  money-bond  was  given  for  the  j^.  1800,  and  interefl  at  5  « 
per  cent'  and  he  paid  4  years  interell  on  the  bond ;  the  de- 
fendant afterwards  arrefted  the  plaihtifF,  and  he  filed  this 
bill,  praying  that,  upon  payment  of  the  money  really  ad- 
vanced, the  defendant  might  deliver  up  the  bond  to  be  caii- 
celled. 

Lord  Chancellor.— This  cafe  lies  in  a  narrow  com- 
pafs.  1  he  plaintiff  was  a  young  man  entitled  to  a  legacy  of 
jf.iooo  upon  the  death  of  Lady  Litchfield,  who  was  69 
years  of  age.  Ballard  nndertakes  to  fell  the  legacy,  and  pre- 
tends he  took  great  pains  fo  to  do ;  but  it  is  in  evidence  that 
he  reprefented  it  as  a  very  hazardous  bufiiiefs.  Then  he 
buys  it  himfelf.  This  is  alone  fufScient  to  fet  afide  the 
tranOidion.  It  is  impoffible,  at  any  rate,  that  the  perfbn 
employed  to  fell  can  be  permitted  to  buy.  Even  if  this  wa^ 
done  with  the  knowledge  of  the  party  felling,  it  could  not 
be  fupported.  Jhai  principle  muft  prevail,  even  if  he  had 
bought  fairly.  He  paid  the  money,  as  advanced  by  th^ 
p?rfon  who  had  purchafed.  The  whole,  according  to  his 
own  anfwer,  was  jC\}io*  ^^  ^'^'^  )C'49  '^  denied.  .  It  is  d$ 
opprtflive  a  iranfaction  as  can  be  conceiyed.  Then,  th^ 
confideration  of  the  pojlob'tt  bond ; — ihen,  as  to  the  fubfe- 
qutnt  bond  being  a  confirmation,  I  am  at  a  lofs  upon  what 
principle  courts  have  Tpoken  of  confirmations.  If  a  grn* 
.Uccttan  of  rank,  fortune,  and  honour,  under  age,  in  diflrefs, 
AT  otberwife,  gives  a  bond;  and  afterwards  coiKeives  that 
Jie  has  made  a  hard  bargain,  and,  knowing  that  the  bond 

.  it  bad,    will  give  a  new  bond,  that  will  maintain  the  pof^ 

^feffion  of  the  right  of  the  holder  of  the  bond,  and  the  a^ 
.Ihall  be  (aid  to  be  a  confirmation  \  but  not  any  ad  done 
imder  the  influence  of  the  former  tranfadion,  and  the  opi- 
qkui  that  that  bond  is  good.     Here  the  bond  vraa  not  given 

-  I^ji^f  but. under  the  influence  of  the  former  tranfadion. 

'i'do  not  remember  the  cafe  cited  (UQxrxt  n.  R^))  Wx  \\ 
*  V0L.IL  T  tcw!!c 
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mufthave  proceeded  on  the  fame  ground  with  this.  1*he 
confirmation  Uon\  paymcnr  of  intere(V  »  of  n*  ■▼ail,  beir^ 
ftill  under  the  fume  impreflian.  I  ann  clearly  of  opinion  the 
tranfadion  nstiil  be  let  afide,  and  the  bond  delivered  up : 
rhe  Mafl?er  muft  rake  an  account  of  what  is  due. between  the- 
parties,  and  the  defiendant  mud  pay  cofts. 


Ex  parte  Morris. 


In  this  bankruptcy  the  efFeQs  produced'inore  than  20ir.  iff 
the  pound,  and  the  Lord  Chancellor  ordered  the  credi» 
tors  to  have  interefl  for  their  debts,  but  diredtd  fiift  ttat 
the  bankrupt'  ihould  be  paid  bis  allowance. 


Cooper  v:  Thorhton- 


The  defendant  and  Winftanley,  fince  deceafed,  x«ere  exe- 
cutors of  Bonnel  Thornton ;  by  the  will  he  left  too/,  to 
Thomas  Cooper,  to  he  equally  divided  between  himfeJfandKf 
family.  Winllanley  paid  this  legacy  to  I'homas  Cooper. 
Nine  years  after  Cooper's  death,  his  children,  thinking  tkb 
payment  to  the  father  not  a  good  payment,  demanded  the 
money  of  the  furviving  executrix. 

The  Master  of  thf.  Rolls. — It  has  been  arguei 
againft  this  demand  that  upon  the  common  rule  of  pr6- 
fumption  with  refpcft  to  bo:](is.  that  it  muft  be  prefumetf, 
from  the  length  of  time,  that  the  legacy  has  been  paid'; 
hut  I  (hall  lake  no  notice  of  this  prcfumption,  betsufcr  it 
being *in  proof  that  it  was  paid  to  the  father,  the  cafedilA 
not  admit  a  prefumption  that  it  has  bten  a^^aio  riHsfiedw 
All  the  cafes  where  that  prefumption  has  bt:cn  admlitcef^ 
have  contained  circiimftanccs  from  which  the  prefumptiofr 
might  arife;  which  not  l)cing  the  cafe  here,  there  can  be 
no  fuch  prefumption.  The  only  qucfticn  then  if.  Whether 
the  payment  to  the  faiher  is  a  fufficieni  bar  to  the  ifeouiul^ 
made  by  the  plaintiffs?  It  is  argued,  gn  ihe  pan  of  il 
plaintiffs,  that  the  payment  to  the  father,  of  kg^icieft  gii^ft 
to  his  children  who  are  not  of  age,  is  a  h-aiJ  payflicm.  In 
earl^  limes,  it  appears,  from  the  cafe  of  Hcj^i*9^  % 
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in  the  a6th  and  27tb  Qv.  II.  i  Eq.  Abr.  300,  that  the  pay* 
meot  to  the  father  of  a  legacy  to  the  child,  was  held  gooH  ; 
but  fince  the  cafe  of  Dagley  v.  Tolferry^  i  Wms.  285.  i  Eq. 
Abr.  300»  the  idea  of  the  Court  has  been  that  it  is  not  a 
good  payment;  and  that  even  in  the  cafe  of  an  adult  child, 
it  is  not  good»  unlefs  done  by  the  confent  of  the  chiidj  or 
made  fo  by  a  fubfe<tuent  ratification.  In  that  cafe,  the  ruto 
was  laid  down,  and  was  laid  down  very  harflily,  as  the  tef« 
utor,  on  his  death-bed,  had  given  direSions  that  the  le« 
gacy  fliould  be  paid  to  the  father,  and  thejre  had  been  mutual 
accounts  between  the  father  and  the  child,  and  an  acquis 
cfoence  for  near  fifteen  years.  It  appears,  from  the  regtftrar'a 
book,  that  evidence  wis  read  thiit  the  legacy  was  ordered^ 
by  the  teftator^  to  be  paid  to  the  father ;  but  that  circum* 
fiance  can  make  no  diflFerence,  as  I  doubt  much  whether 
fuch  evidence  ought  to  be  read.  It  would  be  a  dangeroua 
thing  to  admit  evidence  that  a  legacy  given  to  one  perfba 
was  ordered  to  be  paid  to  another.  From  the  regiftrar's  book^ 
of  the  year  1714,  folio  414,  it  appears  that  the  defendant 
was  decreed  to  pay  the  plamtiff  his  leeacyi  with  co(b,  but 
BO  imereft;  and,  from  the  book  A.  of  the  year  171$,  folio 
40,  that  an  appeal  being  brought  before  Lord  Cowper,  the 
decree  was  affirmed ;  but^  as  it  was  thought  an  hard  cafe, 
the  depofit  was  divided.  1  lay  the  matter  out  of  the  cafe 
that  it  was  direSed  to  be  paid  to  the  father  ;  and  although  it 
was  fo  direded,  and  the  money  paid,  and  although  the  fon 
a^iaiefced  a  great  length  of  time,  it  (hould  be  flill  compe** 
tern  to  him,  or  his  reprefentatives,  to  demand  it ;  becaufe 
a  contrary  determination  would  encourage  fuch  payments^ 
and  becaufe  the  (on  mud  acquiefce^  or  purfue  his  fat  her ;  or, 
which  is  the  fame  thing,  by  bringing  his  fuit  againft  the 
taecutor,  occafion  hi^purfuing  the  father;  and  that  I  take 
to  be  the  ground  on  which  Sir  John  Trevor  and  Lord  Cow- 
per went :  and  if  the  legatee  did  not  (land  in  that  relation  to 
the  perfon  to  whom  the  legacy  was  paid,  the  bill  would  be 
difmifled.  The  only  other  cafe  is  Phillips  v.  Paget^  2  Atk. 
8o«  It  went  off  upon  a  compromife;  io  that  we  have  no 
iccoont  of  it  but  from  Mr.  Aikyns^s  book.  There  the 
eiecutor  was  miflcd  by  the  teftator^s  direfllons,  to  pay  the 
legacies  wiihin  a  given  time;  which  circumftance  ought  to 
have  weight  in  the  judgment.  Then  let  us  confider  the 
civcamftances  of  the  pre'.cnt  cafe,  for  I  do  not  mean  to  in- 
l^rfere  with  the  dodrine  of  Dagky  v.  Tolferry^  that  a  pay- 
^INOt  to  the  father  is  bad.  The  prelent  is  a  (Ironger  cafe 
lot  tbe  eiecutors  than  .that  of  PhiUips  v.  Paget.  Here,  after 
'.  ■  T  2  fe- 
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Countess  or  Shrewsbitry  "o.  Earl  op 
Shrewsburt. 


In  the  marriage  fettlement  of  George  Talbot,  being  te* 
mint  in  tail  of  the  eftatcs  of  the  Duke  of  Shrewfbury,  by 
fnarriage  fettlement  in  1 718,  infer  ted  a  claufe  to  raifeby  % 
41  truft-^erm,  j([.20^oo  for  daughters.  In  1719,  the  late 
Earl  was  bom.  By  AGt  of  Parliannent,  1 720,  the  marria?e- 
fettlement  was  confirmed,  and  the  eftate  was  fettled  as  the 
earldom  Ihould  defcend :  and  it  was  enafted  that  the  faid 
George,  or  John  Talbot  (hotild  not  alien  the  premifes,  a-nd 
that  every  fine  or  alienation  (hould  be  void ;  but  that  nei- 
ther any  fon  of  the  faid  George  Talbot,  or  of  John  Talbot, 
or  the  heirs  tnale,  who  (hould,  within  6' months  after  they 
ihould  attain  the  age  of  18  years,  titkethe  oaths  of  fupre- 
macy  and  allegiance)  and  (hould  from  thenceforth  <:ontinue 
«  Proteftant  «ntil  ihey  (hould  attain  the  age  of  a  I  years, 
Ihould  be  difabled  from  alienating  the  fame:  and  the  faid 
A6t  alfo  contained  a  provifo,  by  which  the  faid  George  Tal- 
4)ot  was  impowered,  in  cafe  he  (hould  have  ifliie  a  fon,  and 
•I(b  a  yoimgerohild  or  children,  by  deed  or  will,  tosrreate  a 
Iroft-term  of  99  years,  for  raifing  £,  i  5,000  for  the  portions 
-of  daughters,  and  ;^  200  per  ann,  for  each  younger  fon.  In 
June,  1720,  George  Talbot,  by  deed,  vcfted  accordingly  a 
term  of  gg  years  in  truflees,  for  raifing  thefe  annuities,  and, 
by  will,  reciting  that  he  had  a  fon  and  daughter  born,  and 
might  have  more  (without  taking  notice  of  lhe<leed),  de* 
vifed  toother  truflees,  for  Hiermof  99  years,  to  raife  the 
portions  and  annuities.  In  the  deed,  they  were  toberaifed 
hy  rents,  profits,  or  by  fale  or  mortgage;  by  the  will,  by 
rents  and  prniits  only.  George  Talbot  died  in  1733,  leav- 
ii^  feverai  fons  and  three  daughters,  of  whom  George,  the 
•late  Earl,  became  feifed  of  all  the  real  eftates,  as  firft  re- 
mainder^man  in  tail  itnder  the  fettlement  of  1718,  and  the 
A&  of  Parliament  "Confirming  it ;  but  fubjeft  to  the  reftric- 
tion  in  the  AQt  as  to  alienation,  unlefs  he  Should  conform 
iritbin  fix  months  after  attaioing  18  years  of  a^e,  which  he 
did  not.  The  elded  daughter,  Daibara,  married  the  late 
•  l^rd  Afton,  and,  before  marriage,  executed  a  releafe  of 
hefponion  of  j^.  5000  on  its  being  paid,  by  the  late  Earl,  to 
the  then  Lord  Alton,  the  father  of  her  hu(band,  and  dif- 
dwrgedthe  eftate  as  well  as  releafed  the  Earl  and  the  truftees 
^fnU  Ibe  fcine,  but  the  Earl  took  no  a(rignmeRt  of  th^  ctvas^^^ 
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he  paid  to  the  plaintiflF  as  widow  and  perfonal  reprefentative 
4>f  the  late  Farl. 

Lord  Chakc.eu.or.— -I  am  clear  thgt  the  takers  of  the 
eilates  (notwithftanding  the  claufe)  were  tenants  in  tail ; 
and,  alfo,  that  where  a  term  is  out'-Oanding  in  law,  to  raife 
a  fum  of  roqney^  and  another  perfbn  will  pay  that  fum,  eo 
mifmine,  that  the  perfon  fo  payitig  iias  a  right  to  ftand  in  the 
j)Uce  of  the  creditor. 

If  it  is  pskid  by  the  holder  of  the  fee,  the  Court  confiders 
at  as  the  debtor  paying  the  debt,  and  tlierefore  will  not  keep 
the  term  out-ftanding;  but  it  will  be  a  tertn  to  attend  the 
inheritance;,  and  he  ra^y  make  any  ufe  he  pleafes  of  it  as 
fuch:  butj  as  between  his  real  and  perfonal  reprefentative, 
it  win,  in  the  hands  of  the];ieir,  be  a  payment  of  the  debt  by 
the  debtor. 

But  the  Court  has  gone  further ;  for  in  the  cafe  of  tenant 
in  tail,  where  there  arc  remAinders  beyond  to  other  per fons, 
4t  is  not  fo  diflin.fliy  the  debtor's  paying  the  money ;  but 
the  Court  has  treated  it  in  the  fame  manner,  becaufe  he  is 
^competent  to  make  the  ellate  a  fee:  therefore  he  is^faid  to 
reprefent  the  fee.  In  that  view^  the  Court  confiders  the 
payment  by  the  tenant  in  tail,  the  fame  as  if  it  was  paid 
by  the  tenant  in  fee;  and  the  term  (hall  attend  the  inherit- 
ance :  but  il  the  tenant  i-n  tail  gives  a  demondration  that  he 
intended  the  term  to  be  burdened  with  the  debt,  it  Ihail  re- 
main charged  ;  but  it  requires  proof,  on  his  part,  to  fhew 
4hat  the  term  is  t^ui-ftanding. 

Where  a  tenant  for  life  pays  a  debt  charged  on  the  inhe- 
ritance wJiich  lie  cannot  njake  his  own,  he  (lands  in  the 
place  of  the  creditor:  bur,  fromconfideringth.ecircumftances 
in  which  the  eftates  are  limited,  a  prefumption  may  be  ratfed, 
that  thourh  he  paid  08F  a  charge  upon  an  eftate  which  he  had 
for  life  only,  circumftanccs  may  l)e  laid  before  the  Court,  to 
ftiew  that  he  meant  10  difcharge  ti)e  eftute.    Therefore,  from 

^tfae  fituaiion  of  the  eftate,    it  (hall  be  prefumcd,    that  he 
meant  to  pay  the  d^^bt,  or  not. 

Taking  this  as  the  rule ;  the  A'5l  of  Parliament  has  fettled 
tbffe  eflates  in  inheritance  unbarrable.  Every  taker  takes, 
pnder  it,  an  eflate  cif  inheritance;  but  the  Aft  contains  a 

prohibition  of  ahenaripn.     VV iih  refpcft  to  intcrcft,  it  might 

lie  a  queftion,  V/hethcr  it  would  not  be  contrary  to  the  faith 
uodW  which  he  hold?:  it,  for  any  taker  to  fuft'cr  a  charge  to 

^fmulin  on  the  eftate? 
■  TJic  rule  laid  down  applies  to  the  eftate  at  bar  as  ftrongly 

.91  to  any  eftate  for  life. 

•  The 
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The  peifon  For  whom  the  charge  is  to  be  raifedy  his  M 
remedy  for  the  intereft  againfl  ihe  eflate;  but  if  the  pep- 
ional  eflate  of  the  tenant  in  tail  was  rufficicnt^  the  Cou^t 
voiiiil  make  it  pay:  becaufe  it  was  af  fraud  not  to  keep  it 
down.  A  tenant  in  tail,  hnldine^  under  the  reflridions  in 
the  Ad,  could  not  alienate  by  enlar^^ing  the  eftate.  The 
cftate  of  the  tenant  in  tail  (as  of  tenant  tor  life)  muft,  there- 
fore, keep  down  the  charge. 

Then,  as  he  could  by  no  means  make  the  eftate  his  owa, 
it  makes  it  equal  to  him  as  if  it  was  an  eftate  for  hfe.  By 
paying  thie  charge,  he  pays  a  debt  upon  a  fund  which  he 
cannot  make  his  own. 

Then  the  cjiieflion  is.  Whether  there  arc  circumftances« 
in  this  cale,  to  Ihew  that  he  meant  the  eflate  to  be  dif- 
charged  ? 

]  flill  lay  it  down  to  belong  to  thofe  who  would  exonerate 
the  eflate  to  fliew  that  it  was  to  be  exonerated. 

Thtn,  in  i  742,  he  pays  off  j^. 5,000,  the  fortune  of  the 
fifler  married  into  the  family  of  Aflon,  and  takes  a  releafe 
from  l)er  to  fliew,  thai  ftie  aid  nut  take  the  money  aliunde. 
It  is  a  difcharge,  againfl  her,  to  Lord  Shrewflsury  and  the 
truflces. 

But  it  is  difchargcd  by  ihe  payment  of  Lord  Shrewfljury. 
No'^pdy  has  contended  it  would  be  impoflible  for  Lord 
Shrewibiiry  to  claim  it. 

Accordingly,  in  1751,  another  tranfaflion  takes  place, 
"which  would  other  wife  have  been  a  fraud  upon  the  eftate. 
It  was  underftood,  by  the  parties  to  that  tranfaSion,*  that 
the  fum  paid  by  Lord  Shrewfl>ury  was  a  fum  in  which  the 
cftate  was  indebted  to  Lord  Shrewftjury.—- Then,  Lord 
Shrewft)ury,  as  tenant  for  life,  meant  to  fell  the  advowfon 
for  40  years  (if  his  three  fpns  fliould  fo  long  live)  to  fecure 
a  prefentation,  and,  that  it  niight  not  be  deteroiinabie  on 
the  death  of  Lord  Shrew fbqry,  it  was  done  out  of  the  terra 
of  ^9  years  in  truftees,  which  did  not  depend  on  the  life  of 
Lord  Shrewfljury.  The  truftees  infiftcd  that  the  money'' 
paid  ftioqld  be  {o  upon  the  recital  that  the  whole  wjudlie 
to  Lord  Shrewlbury.  1  liis  is  a  proof  that  he  did  not  ooB- 
fider  the  eftate  as  CAoncratcil.  There  is  no  kind  of  prefiimp- 
tion,  aridng  from  this  tranfadion,  that  he  meant  to  pay  t]^ 
charge  to  the  parties;  it  was  confidered  he  might.do  wnAt 
tie  pleafed  with  the  money.  Then  it  isfaid,  that  thelensA 
of  time  which  has  elapfed  fliews  that  be  meant  to  ouf* 
charge  the  eftate ;  and  it  is  alTimilated  to  a  waver  of  rigfajL-r- 
Whcre  a  man  out  of  pofleflion  acquiefces^  and  the  adiiU" 

cfceaoi 
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dcence  it  accompanied  with  circumftances  not  otherwtfe 
to  be  accounted  for,  but  by  prefuming  fuch  an  intention  it 
mud  be  prefunied  ;  but  here  the  intention  only  was  that  mo* 
nry,  which  would  bear  5  per  cent,  intereft,  (hould  be  paid  ofF. 
It  feems  to  be  the  cal«  of  money  paid  by  a  perfon  not  liable 
to  pay  ity  in  difcharge  oi  the  eftate ;  unlets  there  is  proof 
that  he  mj^nt  to  difcharge  it.  For  nine  years  it  appears,  he 
did  not  mean  to  <)ifcharge  it ;  and,  fince  that  time,  it  fto<kl 
doubtful  what  his  intentions  were. — The  money  mud,  there- 
fore be  raiftd  as  prayed  by  the  bill. 

Tfaiscaufe  was  re-heard,  at  LincolnVInn-Hall,  the  19th 
of  July,  1 790 ;  when  Mr.  Solicitor  General und  Mr.  Mitford 
were  heard  for  thip  plaintiflF;  Mr.  Mansfield^  Mr.  Lloyd,  ^nd 
Mr.  Graham,  for  the  defendant:  but  nothing  material  was 
added  to  the  former  argument :  and.  Lord  Chancelhr  conti- 
nuing of  the  fame  opinion,  both  on  the  general  principle 
and  the  particular  circumftances  of  the  cafe. 

The  decree  was  affirmed. 


West  v.  Primate  or  Iceland. 


Sir  SicpiTmus  Robinfon  di reded  his  executor  '*  to  be- 
queath 1000  guineas  to  Lord  Cantelope,  for  the  ufe  of  his 
feventh,  or  youngeft  child,  in  cafe  he  fbould  not  have  a  fe- 
venth  child  living.". 

When  Sir  Septimus  died.  Lord  Cantelope  had  fix  children 
living,  there  haloing  been  another  who  was  dead.  The  plaintiflF 
was  the  next  born  after  Sir  Septimus's  death,  and  was  bap- 
tized Septimus.  Several  more  children  were  born  after- 
wards. • 

The  queftion  was.  Whether  the  youngeft  of  thcfe  Uft 
born,  or  Septimus,  the  plaintiff,  were  entitled  to  the  le- 
gacy? 

LordChancellor. — The'^laintiflTbeing,  in  fad,  the 
right  child  born,  cannot  take  by  the  deicription  of  feventh 
ffhild.  The  legacy  belongs  to  Lady  Catharine  as  young'Jl  child. 


Pitt 


sSz  Court  or  CflANcMr. 


Pitt  v.  Lord  Camelfori^. 


Pinkq€y  Wilkinfon,  by  &  codicil  to  his  will,  reciiing^p 
that  he  was  poflcflfed  of  about  ^.7000  Navy  Bills,  gave^he 
fame  to  his  executors,  to  receive  the  iutereft,  aod  to  lay  the 
fame  out  in  the  funds,  to  fuch  ufes  as  his  daughter.  Ana 
Pitt  Ihould  appoint.  At  the  time  of  making  the  codicil,  he 
had  ^.7029  Navy  Bills ;  he  afterwards  purchafed  other  Navj 
)  Biilsy  and  alfo  Vidualling  Bills,  and  fold  others.  'At  the 
time  of  his  deceafc,  he  was  poDTcffed  of  only  j£ .4,300  Navy 
Bills,  but  aifb  various  Viduailliiig  Bills. 

Thequeftionwas,  Whether  the  ViCtuaUing^iH^  ^^i^  in- 
cluded in  the  legacy,  it  being  proved  that  in  the  Slock  Ejc- 
cbiange  tlie  Brokers  confidered  V^<^uaUing  and  Navy  Bills  as 
fynonymous  ? 

Lord  Ch  ancellok  faid,  if  ever  there  was  a  fpccijSc  le- 
gacy, this  was  fo :  if  they  had  continued,  and  other  legacies 
had  exhauftcd  the  perfonal  eftate,  thefe  could  not  have  abated. 

The  fund^  purchafed  ^viih  the  Navy  Bills  of  which  icf- 
tator  was  poHeiTed  at  his  deceai'e,  mull  pafs. 


Tawkey,  Kni,  1'.  Crow THEK  and  Anotkfr. 


Defendant  was  feifed  of  an  inn  at  Bcnfon,  which  the 
plaintiff  cmplcycd  an  Attorney  at  Oxford  to  treat  for  the 
purchafc  of,  who  agreed  to  give,  and  Crowther  to  take, 
£1 100:  and  it  was  agreed  between  them,  that  the  agree- 
ment fliould  be  reduced  into  writing,  which  happened  HOC 
to  be  done;  but  the  defendant  declared,  that  his  word  wn 
as  good  as  his  bend,  and  that  he  (hould  be  in  Oxfefd  on 
the  Tuefday  following,  and  would  then  fign  the  agreenwDt: 
hut  not  coming,  he  wrote  a  letter,  in  which  he  ftiied  Ms 
having  been  from  home,  and  acknowledged  that  he  faid  hit 
word  fIioi;ld  be  as  go^d  as  a  bond,  and  that  there  vrMM  tlEM 
enough  fufficicr.i  from  thence  till  Michaelmas  to  fettle  €vefj. 
thing;  and  again  repeated  once  more,  that  his  word  flioaHi' 
alu  ays  be  as  good  as  any  fecurity  he  could  give.  ^^    ,• 
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The  qdeftkm  wss/ Whether  this  cafe  was  withio  thefta- 
tttte  of  trauiis  ? 

LoRP  CHi^NCELLOR.— The  letter  is  fufEcient  to  prc- 
yeot  the  operation  of  the  {latute. 


LowTHiAN  ^.  Hasel. 


This  was  a  qtieftion.  Whether  a  creditor  by  mortgage, 
wb<^,  alfo,  was  a  bond-creditor  for  ^[.1834  3/.  (hould  tack 
)iis  bond-debt  to  his  morrgag^^  againft  other  fpecialty-cre- 
ftitorsf 

Lord  Chatccf.llqr.— The  only  rcafon  why  the  mort- 
gagee can  .tack  his  bond  to  his  mortgage,  is  to  prevent  a 
circuity  of  fuits :  it  is  folely  matter  of  arrangement,  for  that 
purpofe ;  for,  in  natural  juftice,  the  right  has  no  founda* 
lion.  The  {principle  explains  the  rule ;  and,  therefore,  it 
can  go  no  further:  the  creditor  having,  another  fpecific  fe- 
.  icurity,  cannot  give  him  injuftice  any  priority.  There  be- 
ing no  foundation  in  juftice,  the  only  queftioin  is.  Whether 
the  Court  is  in  the  praftice  of  doing  it  ?  And  it  has  not 
done  it  in  any  cafe  bur  that  of  the  heir,  and  merely  to  pre- 
vent circuity. 


MOLESWORTH   againft  MoLESWORTH. 


The  Honourable  Coote  Molefworth,  by  his  will,  made 
in  17829  gave  to  Richard  Molefworth  and  Nathaniel  Ni- 
choHs,  their  heirs,  drc.  all  his  lands,  &c.  real  and  per- 
fosal,  tipon  trufl,  to  raife  and  pay  fuch  fums  of  money  as 
they,  from  time  to  time,  fliould  think  proper,  for  the  coni- 
fof(able  fupport  and  maintenance  of  his  wife,  during  her 
'lifc^  direSed  his  iruflees  to  apply  ^3000  to  and  for  the 
ibleand  feparate  ufe  of  his  grand  niece  Kenrierla  Maria 
Molefworth,  fubjeS  nevenhelefs  to  the  controul  and  dif- 
^tionof  his  rruflces  thereby  inverted  in  them,  (that  is  to 
fay,  that  if  the  faid  Henrietta  Maria  Molefworth  (hould 
Iripreafter,  in  any  flagrant  inllances,  miibehave  herfelf,  or 
flliDuld  marry  againftj  or  without,  the  advice  and  confent  of 

his 
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his  faid  traftees,  or  the  Turvivor  of  them,  the»  lie^d  to- 
thorife  and  empovirer  his  faid  truftees  to  with-hold  or  de- 
dud  froin  the  faid  Turn  of  j^.  3000  as  his  faid  troftees  (hould 
in  their  judgment  think  proper^  according  to  the  nature 
and  degree  of  faid  miftehaviour ;  and  he  did,  thereby,  dt- 
reGt  that  his  faid  truftees  (hould  receive,  employ,  and  apply 
to  the  bed  Teeming  advantage,  all  fuch  Aim  or  Turns  of  mo- 
ney as  (hould  be  To  with^held  and  deduSed  for  the  fole  ufe, 
benefit,  and  behoof  of  his  faid  wife,  with  full  liberty  to  dif- 
pofe  of  the  fame,  either  during  her  life  or  by  will.  He 
then  gave,  after  the  deceafe  of  his  wife,  feveral  pecuniary 
legacies  (24  in  number,  other  than  that  one  legacy  of  j^.ioO 
was  given,  J<  to  the  now  four  children  of  Archibald  and 
Mary  Grant,  to  be  equally  divided,  (hare  and  (hare  alike, 
wifhing  that  each  of  them  may  have  ihe  liberty  of  ma- 
naging his  and  her  refpefiive  (hare,  as  he  or  (he  may  chufc.)" 
The  teftator  then  provided  that,  **  if  his  eftate  and  eflPeds, 
after  the  deceafe  of  his  f-iid  wife,  and  after  payment  of  the 
faid  legacy,  or  Turn  of  ^^.3000,  Tnould  fall  (hort  of  paying 
the  legacies  before  given,  that  the  TaidTeveral  legacies  (ex- 
cept the  faid  Henrietta  Maria  Moiefworth's)  (hould  abate  in 
proportion  to  the  feveral  legacies  given  to  them  refpeQively  ;*** 
and  proceciicd  thus  "  of  the  legatees  mentioned,  24  in  num- 
ber, it  is  at  lea(l  polllble  that  one  or  more  may  die  before 
he,  file,  or  ihey,  hecome  intitled  to  his,  her,  or  their  le- 
gacy or  legacies,  and,  in  that  cafe,  his  will  was,  that  the 
funi  or  fums  To  given  (hculd  revert  and  return  to  the  fole 
ufe,  benefit,  and  behoof  of  his  faid  wife." 

Heniietta  Maria  Molefworth  fuivived  the  teftator,.  but 
died  !!!  17^4,  ^'^^^^^  23  ye^irs,  unmarried  and  inteflate;  the 
itrtator's  \vidt>\v  died  in  1  785  ;  whereupon  ihe  plaintiff,  as 
adminiftrator  of  his  iaic  daughter,  H.  M.  Molefwortb,  ap- 
plied to  I  he  defendants  for  payment  of  ^^.3000. 

Thequeftion  ^va?:.  Whether  the  legacy  was  vefted,  or  whe- 
ther it  was  fo  afFc^Hed  by  any  thing  as  to  make  it  not  pay- 
able, on  account  of  the  death  of  the  legatee  in  the  life-tiiB? 
of  the  wife?  . 

1/ORdChancfllor. — I  think  thefe are  four  fepar^itclc* 
f^acies  of  aliquot  pans  of  the  /[.lOO,  to  each  child  ;  ytnd  that 
the  teflator  has  o^ly  •mifreckoned  the  number  of  his  lega- 
tees, and  meant  M\{s  Molefworth's  legacy  to  be  no  more 
vefted  during  the  life  of  the  wife  than  the  others,  atihough 
indeed,  if  had  U  not  been  for  the  fuperadded  word^^  it  woutd| 
by  the  prior  gift,  have  been  a  veiled  legacy ;  as  it  ts^  ihc  le^ 
gacy  lapfed  by  her  death  in  the  life-time  ofihe  v^ifc* 
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Read   v,   Devatnes. 


TeftatOr  appointed  certarn  peribns  ezecutors,  and  gave 
them  legacies ;  which  one  of  thenfi  who  had  not  proved  the 
willy  or  aded  as  executory  claimed. 
-  The  Master  of  the  Rolls  faid,  he  was  not  en- 
titled to  his  legacy,  without  a£^ing  or  at  lead  pfoving  the 
will. 


CASES 

In    the  Court    of    King's  Bench, 
Trinity   Term,  30  Geo.  HI. 


Doe  oh  the  Demfeof  Mussel  agmnft  Morgan. 


George  MuflTcll,  feifed  in  fee  of  the  premifes  in  queftion, 
on  13th  December,  1727,  by  will  deviled  rhem  to  his  wife 
Elizabeth  for  life,  remainder  to  his  fon  Ebenezer  Maflell 
forthetermof  99  years,  if  hefhould  fb long  live,  andfrom 
and  after  the  feveral  deceafcs  of  his  wife  and  fon  to  the 
licirs  of  the  body  of  Ebenezer :  but  his  will  wasf  that  it 
flKMtId  not  defcend  entirely  unto  Ebenezer's  eldeft  fon,  but 
•  that  he  might,  by  deed  or  will,  devife  the  fame  to. and  for 
the  benefit  of  all  his  children  that  (hould  be  living  at  his 
deceafe  ;  and  if  he  (hould  make  no  fuch  limitation  or  ap- 
poiotment,  then  that  the  fame  (hould  be  equally  divided 
,.  among  all  and  every  the  fon  and  fons  as  tenants  in  common, 
juni  the  icveral  heirs  of  the  body  and  bodies  of  fuch  fon 
tisaAfom$  with  benefit  of  furvivor(hip  among  the  fons^  and 
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]f  there  (hould  be  but  one  Ton,  to  that  Ton  only ;  in  de^ 
fault  of  fuch  ifTue,  to  the  daughters  with  like  limitations : 
with  divers  remainders  over.  George  Muflel  died  6th  June* 
1733.  The  widow  entered  and  died  OQober,  174I.  Ebe- 
nezcr  entered,  and  in  1752,  having  then  only  one  daughter, 
by  leafe  and  releafe  conveyed  the  premifes,  in  contemplation 
of  a  marriage  between  Morgan  and  the  faid  daughter,  to  the 
vfe  of  the  huiband  for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  iflue  of  that  marriage*  Ebenezer  after- 
wards married,  and  had  ifTue  the  leflbr  of  the  plaintiflf,  and 
died  in  1764.  TJie  defendant  is  the  furviving  iflue  of  the 
marriage  between  Morgan  and  Elizabeth  Morgan.  The 
queflion  was.  Whether  the  devife  to  the  iflue  of  Ebenezer 
was  good  by  way  of  executory  devife,  or  was  a  contingent 
remainder?  If  the  former,  the  plaintiff  was  entitled  to  re- 
cover :  but,  if  the  latter,  it  was  deflroyed  on  the  death  of 
the  tenant  for  life  during  Ebenezer's  life,  for  want  of  a 
particular  eftate  to  fupport  it. 

Lord  Kenyon,  Ch.  J. — No  arguments  tend  fo  much 
to  feduce  our  judgments  as  thofe  which  are  addrefled  to  our 
paillons;  and  therefore  they  ought  to  be  difcourageJ  in  the 
Courts  of  Law.  I  verily  believe  that  it  would  have  been 
better  for  the  public  if  the  fame  rules  of  conftruSion,  which 
hold  in  the  cafes  of  deeds,  had  always  been  applied  to  wills. 
For  we  find  that  very  few  quellions  arife  on  the  limitations 
of  eflates  in  deeds  compared  to  thofe  which  arife  on  wills. 
Certain  technical  exprclFions  were  formerly  adapted  for  the 
creation  of  particular  ellates ;  and,  thofe  Ijeing  well  under* 
ilood,  it  fcldom  happens  that  others  lefs  definite  are  fubfli- 
luied  in  their  room.  Soon  after  the  Statute  of  Ufes,  an  at- 
tempt was  made  to  introduce  adiffcrentconftruflion  on  deeds 
to  ufes  from  that  which  was  put  on  common  law  convey* 
ances;  but  that  attempc  failed  of  fuccef?,  and  the  fame  rule, 
of  conflrudion  applies  to  both.  Plowever,  it  is  now  too  late 
to  apply  it  to  wills  :  but,  notwithflanding  greater  indulgence 
is  ihewn  to  wills  than  to  deeds,  we  mufl  take  care  not  to  de- 
part from  thofe  rules  which  have  been  long  eflablitbed  ia 
zhe  conflrudion  of  wilU.  It  was  fome  time  before  executory 
devifes  were  admitted  by  the  Courts  of  Law  ;  but  being 
found  of  general  utility,  they  were  cflabliflied  in  (he  tinne  of 
Charles  the  Finl ;  and  therefore  it  would  be  dangerous  noer 
to  overturn  ihem.  But  if  ever  there  exifled  a  rule  refpefiing 
executory  devifes,  which  has  uniformly  prevailed  without 
any  exception  to  the  contrary,  it  is  that  which  ww  U|i4 
down  by  Lord  //rV  in  the  cafe  of  Purrfoy  v.  R^gen^  dM$' 
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**  where  a  contingency  is  limited  to  depend  on  an  eftatc  of 
freehold,  which  is  capable  of  fupporting  a  remainder^  it  (hall 
never  be  conftrued  to  be  an  executory  devife,  but  a  contin* 
gent  remainder  only,  and  not  otherwife."  Novr  that  ruleyt 
applies  to,  and  muft  govern,  the  prefent  cafe.  In  Hopkins 
V.  Hopkins^  where  there  was  a  devife  to  truftees  in  rruft  • 
for  S.  Hopkins  the  Ion  of  John  Hopkins  for  Itfe,  remainder 
to  hb  firftand  other  Tons  in  tail  male,  remainder  tothe  other 
fons  of  John  Hopkins  fucceifively,  with  like  remainders  ta 
their  firft  and  other  fviis,  i^c,  remainder  to  the  firA  and  every 
other  fon  to.  his  daughter  Sarah ;  remainder  to  (he  fird  and 
every  other  fen  of  Anne  Dare  in  tail  male,  remainder  to  hia 
own  rigbt  heirs  ;  and  S.  Hopkins  died  in  the  devifor's  life- 
^mcy  without  ifRie ;  Johrt Hopkins  had  no  other  (on  ;  and  no 
other  remainder  was  in  ejfe  at  the  time  of  the  devifor's  death 
but  a  fon  of  i4.  Dare'j  the  quellion  was.  Whether  hy  St^ 
mtuFs  death  in  the  devifor's  life-time  the  feveral  limitations 
between  hiny  and  Dorr  were  not  become  void?  or^  Whether 
the  intermediate  limitations  fliould  not  enure  by  way  of  exe- 
cutory derife  to  any  other  (on  he  might  thereafter  have  ? 
Lord  Chancellor  Hardwicke  faid,  *'  It  feems  to  be  allowed 
chat  if  things  had  flood  at  the  devifor's  death  as  they  did  at 
the  time  of  making  the  will,  the  limitation  in  quedion  would 
have  been  a  renoainder,  by  reafon  of  SamueFs  eftate,  which 
would  have  fupported  it :  fo  is  the  cafe  of  Purefoy  v.  Roger s^  ^ 
and  lioiitations  of  this  kind  are  never  conftrued  ro  be  execu*- 
toiy  devife^,  but  where  they  cannot  take  effect  as  rcmain^- 
ders."  And  in  that  cafe  it  was  exprefsiy  decided  to  be  an 
executory  devife  on  the  ground  of  SamucFs  dfath  in  the  life- 
time of  the  devifor.  This  poim  therefore  has  been  too  long 
fettled  to  be  now  over-ruled^ 


Per  Curiam, 

Poftea  to  the  defendant. 


TC  iLl-RVt  T 
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Trinity    House   tr.    Soabierz. 


The  ftatute  4  Anne^  cap.  20,  for  rebuilding  theEdyftone-  -^ 
Light-HouPey  recites  the  danger  to  which  ihifMare  liable  in    s 
pafling  the  Edy (lone- Rock,  and  that  in  confequence  of  an     ^ 
agreement  entered  into  between  the  Trinity-Houfe  and  the    2 
ipafters  and  owners  of  (hipping,  the  former,  in  confideratioa     i 
of  receiving  ii/.  per  tonoutwards,  and  the  like  inwards,  for     " 
flilihips  and  veflels  which  (hould  pafs  by  fuch  light-honfe, 
(coafttrs  excepted^  which  ihculd   pay   lai/.  only  for  each 
"voyage*)  had  in  1696  ereded  a  light-houfe  on  the  rock,  to 
the  (atisfaSion  oi  the  officers  nt  (hips  ot  war,  and  of  all 
others  concerned  in  trade  and  navigation,  and  that  it  wu 
preferved  till  1 703,  u  hen  it  was  blown  down.  The  preamble 
then  ftates  the  nccefFity  of  rebuilding  it ;  and,  in  order  to  en- 
courage the  Trinity* Moure  fo  to  do,  the  ftatute  enads  that 
after  the  building^  &c.  and  placing  a  light,  &c.  there  (hall 
be  paid  to  the  fa  id  mafler,  ^c.  by  the  mafters  and  owners 
of  all  Knglifli  fhips,  hoys,  and  barks,  which  (hall  pafs  by 
the  faid  light-houie,  fo  inrended  to  be  ereded  (except  coaft- 
ers,)   the  duty  of  i4.  per  ton  outward-bound,  and  a^fo  id, 
per  ton  inward-lx)und ;  that  is  to  fay,  o(  the  merchant  one 
moiety,  and  of  the  owner  of  the  (hip  the  other  moiety;  and 
for  all  ii  ranger's,  or  aliens',  (hips  2£^.  for  every  ton;   and  (or 
coaflers  2/.  for  each   time  they   (hall  pafs;  the   faid  fcveral 
duties  to  be  co)lc6led  and  received   by  fuch  perfon  as  the 
mader,  ^'c.  Ihall  appoint    in  that   behalf,  in  fuch  port  or 
place  where  fuch  (liip,  &c.  (hall  fet  forth,  or  where  fuch 
(hip,  &c.  (hall  arrive  before  they  load  or  unload  the  goods 
therein. 

An  afiion  having  been  brought  by  the  Trinity-Houfc 
againfl  the  owner  of  a  Briti(h  fliip,  for  the  Lighr-Houle  da« 
ties  impofcd  by  this  A£l,  and  by  the  Charters  of  oihcr 
Light- Houfes,  the  (hip  having  pafTed  the  FdyHone  and 
other  Light- Houfes,  but  not  touching  at  any-Briti(h  ffon% 

The  queflion   now  upon  a  fpecial  verdi£t  was,  Whether 
this  (hip  failing  from  foreign  port  to  foreign  port,  endlHit. 
touching  in   Great   Britain  or  Ireland,  wa<  liabk  to  ihefa 
Outivjj?  •  *. 
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Lord  Kbntok* — ^It  is  moft  evident  that  the  words //i- 

won!  and  mUward  bound  reftrain  the  payment  of  thefe  duties 

:o   Tuch  Tdlels  as  depart  from,  or  touch  at,  BritiA  ports. 

This  is  clearly  proved  by  the  ad  of  the  Lef^iflatare,  who 

jeemed  it  iiecefiary  to  pafs  the  ftatute  of  8  Amef  in  order 

to  extefid   the  liability  to  pay  to  fuch  (hips  as  touched  ia 

Irti^nd  only.      It  is  impofllible  to  argue  that  foreign  fbips^ 

TaUinf  from  foreign  port  to  foreign  port,  are  liable  to  be 

cdled  upon  for^hts  duty.     Upon  principles  of  public  po* 

Key   thep  we  ought  not  to  impofe  upon  our  own  fhips, 

ivhcil  cngiBged  in  foreign  fervice,  any  burdens  to  which  for 

ragnto  are  not  fubjeft.     In  time  of  peace,  oar  tranfjportt 

ire  engaged  in  foreign  ferVice,  to  the  great  increafe  of  our 

lavtgatfon,  the  encouragement  of  trade,  and  the  fupport  of 

mtrfetmen;   but,   if  fubjeS  to  .duties  lo  which  foreigners 

are  not/  the  latter  will  be  able  to  let  their  fhips  at  a  lower 

nte,  or  the  Briti(h  freighter  muft  pay  the  duties  out  of  his 

own  pockety   which  will  put  a  total  flop  to  this  fpecies  of 

tnde.    The  cafe  is  too  plain  to  admit  of  any  doubt. 

Judgment  for  the  Defendant. 


Lovelock  d.  Norris  v,  Dancaster. 


6y  ftatute  11  Geo.  II.  cap.  19,  §  13,  it  is  enafied,  that 
Hie  Court,  where  any  ejeSment  (hall  be  brought,  mayofier 
^  landlord  to  make  himfelf  defendant  by  joining  with  the 
|ci»nt  when  the  declaration  in  ejeSment  (hall  be  delivered» 
*n  cafe  he  (ball  appear;  but,  in  cafe  the  tenant  (hallrefufeor 
'i^SleS  to  appear,  judgment  (hall  be  figned  againft  the  ca- 
^^  eleftor  for  want  of  fbch  appearance;  but  if  the  landlord 
'?''  My  part  of  the  lands,  &cc.  for  which  fuch  ejedmenr 
Wii  brought,  (hall  defire  to  appear  by  himfelf,  and  confent 
^o  enter  into  the  like  rule  that  by  the  courfe  of  the  Court 
'he  tenant  in  poiTefTiony  in  cafe  he  had  appeared,'  ought  to 
hi9t  done,  then  the  Court  where  fuch  ejedment  fhall  be 
i>rought,  may  permit  fuch  landlord  fo  to  do,  and  order  a' 
Htj  of  execution  upon  fuch  judgment  againft  the  cafual 
elefior,  until  they  (hall  make  further  order  therein. 

Vol.  II.  U  This 


^90  King's.Bench, 

This  vras  an  spplicatioo  fo  the  Court,  fo  permit  certatn       -^ 
^tevifees  to  defend,  mftead  of  the  tenant,  againft  which  it       ^ 
was  contended,   that,  never  having  been  in  poffejjiw^  they     ^^ 
jwere  not  landhrds  within  the  meaning  of  the  ftatutle. 
1    Lord  Ken  yon.-— If  the  perfoh,  requiring  to  be  madie  a  ^^a^ 

defendant  under  the  Ad,  had  (lood  m  the  fituation  of  im-    

/nediate  heir  to  the  perfon  laft  feifed,  or  had  been  in  the  m 
relation  of  remainder-man  under  the  fame  title  as  the  ori-  ^—  ^ 
ginal  landlord,  I  am  of  opinion,  thai  be  might  have  been-^r-Bi 

permitted  to  defend  as  a  landlord,  by  virtue  of  the  direc-' 

tions  of  the  ftatute ;  but  here  the  very  4]ueftion  in  difpore^:^  < 
between  the  adverfe  party  and  himfelf  is,  whether  he  is  < 
titled  to  be  landlord  or  not ;  and  therefore  we  are  not  au- 
thorized to  extend  the  provifion  of  the  ftatute  to  fuch  acafi 
as  this.    As  to  the  cafe  mentioned,  it  appears  to  havcl 
by  confent. 

Rule  dUcharged. 


KiNLOCH,  ^fftgnce  of  SaSDJIA AS  and  Gk AH  Ahif  Bad* 
rupts,  againji  Craig,  Sequejlrator  of  St£IN£. 


The  Court  had  before,  upon  motion  for  a  new  trial,  de- 
termined upon  this  cafe,  that,  if  a  fa3or  accept  bills  drawn 
by  his  principal  upon  the  f&ith  of  confignments  agreed  to 
be  made  by  the  principal  to  the  fador,  and  both  of  them 
become  bankrupts  before  a  cargo  configned  come  intq  pof- 
ieilion  of  the  fador,  his  afTignees  have  no  property  in  fuch 
cargo,  and  cannot  recover  the  produce  of  it  againft  the  af- 
fignees  of  the  principal,  if  they  have  fold  il  and  received' 
the  purchafe  money. 

Now,  upon  a  fpecial  verdid,  the  Court  again  gave  judg- 
ment for  the  defendant,    wiihout  hearing  any  argument. 
This  judgment   was  afterwards  affirmed  in  the  Houfe  of 
Lords  upon  a  Writ  of  Error,  where,  in  deliveiing  the  OffT-  . 
nion  of  the  Twelve  Judges, 


LO^D 


i 
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LoR0  Chief  Baron  EYRE^obferved  as  follows:  that 
the  parties  a£ted  entirely  upon  the  faith  of  the  agreement 
between  them,  that  they  (the  bankrupts)  (hould  accept  the 
bills  drawn  on  them  by  the  Steines,  and  (hould  indemnify 
themfelves  out  of  the  produce  of  the  fatesi  iti  cife  any 
tonfignment  Ihould  be  made  them ;  and  if  none,  or  thofe 
Tales  (hould  fall  (hort,  then  by  remittances;  and  that  the 
bankrupts  (hould  receive  a  falary  of  j^.i200  from  the 
Steines.  And  he  faid,  that  the  tranfadion  between  thenn 
with  refped  to  the  confignments  was  as  between  principal 
and  fador,  ind  not  as  between  vendor  and  vendee;  that 
therefore  Sandiman  and  Graham  could  have  no  property  in 
the  cargo ;  and  the  right  of  (lopping  in  iranjitu  was  out  of 
the  queftion^  that  never  occurring  but  as  between  vendor 
and  vendee.  And  for  this  he  relied  on  the  cafe  of  Wright 
V.  CamfAell  4  Burr.  2050.  That  the  bankrupts  could  have 
rio  lien  in  this  cafe,  as  the  fpecial  verdiS  found  that  the 
goods  never  got  into  their  pofTelTion.  That  though  the 
bankrupts  might  have  given  their  acceptances  on  the  faith 
that  thefe  confignments  would  be  made  to  them,  yet  ftill 
it  was  an  executory  agreeiiient,  for  the  non-performance  of 
which  only  a  right  of  a3idn  accrued ;  but  that  no  property 
in  the  goods  was  thereby  veiled  in  them.  And  that,  upon 
the  whole,  they  were  of  opinion,  that  tbe  proceeds  of  the 
cargo  of  the  (hip  were  not  money  had  and  received  to  th^ 
Ufe  of  the  plaintifTs. 


tj  2  COURT 
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COURT  OF  CX)MMON  PLEAS. 


XuG^GMJUHTdeUvefcdbyLoRDLouGHAOiiaaGHxClu}. 
ioi  xk»  feltowiagf  Cafe, 


Thx  ALB  mtd  QAtrs  v;  T'/ie  Btsn  o  p  •/'Lov  dosi  «ttf  Olfervi 


This  Cafe  came  btfore  Ihe  Court  by^  jfcnm  impnUt^  tn^ 
rcffpefikd  the  prertntatLcm  to  the  Yicarjge  of  Sd  Stephensr 
near  Sl  Albsns,  tiie  ciirumOtnces  of  which  are  bMf  Airttd- 
ifltthe  Judgment  delivered  by  the  Court. 

Lord  Loughborough,— -The  plaintiff  iir  tins  cafe> 
ano  executors  and  devifees  in  truft,  and  intiile  themfetves  to 
the  advowfon  in  queftion  under  the  will  of  Caleb  Lomcs, 
whom  the  declaration  ftates  to  have  been  feifed  in  fee  of  tbe 
advowfon,  and  to;  have  prefented  on  a  Former  avoidance; 
To  this  declaration  the  defendant  Edward  Barker  pleads>foiMt 
pleas.  On  the  fccond  and  third,  ifTue  is  joined ;  the  firft 
and  fourth  are  the  fubjeS  of  the  argument  before  the 
Court.  The  firft  plea  ftates  a  title  to  the  advowfon  in  one 
Elliss  who  prefented  in  1680;  that  Ellis  conveyed  it  to  KiU 
ligrew ;  that  Killigrew  devifed  it  to  his  wife  Lucy  for  her 
life,  and  that  the  reverfion  on  the  death  of  Killigrew  dc- 
fcended  to  his  three  daughters  in  coparcenary.  It  then 
ftates  an  avoidance  during  the  life  of  Lucy  the  widow, 
and  a  prefentation  by  Lomax,  the  father  of  the  teftatori 
ufurping  on  Lucy.  It  then  ftates,  that  the  living  again 
became  vacant  ^fter  the  death  of  Lucy,  by  the  refignation 
of  the  then  incumbent  Romney ;  and  that  the  Crown,  by 
ufurpation  on  the  right  of  the  eldeft  coparcener,  prefeolik 
again  the  fame  clerk.  It  then  ftates  an  avoidance  by  tlie 
death. of  that  prefentce,  and  another  prefeniarion  on  that 
avoidknce  by  Lomax  ulurping  upon  the  right  of  the  fecoml 
coparcener.  A  title  is  then  deduced  at  conftderable  lengt^ 
to  the  defendant  from  the  fecond  and  third  coparcenerf  odn* 
eluding  with  a  claim  to  prefeni  on  the  exifting  vacancji  it^'-'-s 
the  third  turn.  ;  »*J   ;' 

A  ViBh  : 
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.  '  ATepUcMiMis  pot  in  to  this  plea;  and  thtft  tepliciitioii 
Aates  «  purchafe  by  Lomax  of  the  right  of  Lucy  KiHigreor, 
the  widaw,  and  a  prefentation  of  the  advowlbn  made  by 
hvm  durii^  the  life  of  Lucy,  on  an  avotdance  then  tiap- 
penii^.  A  fine  is  then  fet  forth,  levied  by  the  three  co- 
parceners of  the  advowfon,  and  «  conveyance  to  Lomax 
under  that  Ane.  Having  dated  this  title  in  behalf  of  the 
^plaintiffs  tn  anfwer  to  the  plea,  the  replication  concludes  that 
the  refigmtion  of  Romney  was  fraudulent  and  without  no- 
tiQtf  and  traverfes  that  upon  that  reiignation  it  belonged  to 
the  eldeft  coparcener  to  prefent.  To  this  replication  there 
is  a  rejoinder  by  the  defendant,  in  which  the  defendant  tna- 
'Veries  the  fine;  and  to  that  rejoinder  there  is  a  fpecial  dr- 
aourrer  alledging  as  a  defe£t,  that  there  is  a  traverfe  taken 
upon  a  traverfe. 

In  this  part  of  the  argument,  it  is  incumbent  on  the 
plaintiffs  to  ihew  that  their  repltcatioa  was  good,  and  that 
the  traverfe  with  which  it  concludes  was  a  material  traverfe. 
For  if  the  reptication  be  not  good,  and  the  traverfe  ma* 
terial,  the  confequence  will  be,  that  the  plea  is  a  good  bar 
to  the  title  which  the  plaintiff^s  have  fet  iip  in  tlieir  decla- 
rmttOB.  It  is  a  certain  rule  that  the  plaintiff  mufl  recover 
on  the  flrength  of  his  o^wn  title.  That  rule  is  not  at  all 
Gontroverted ;  bat  it  is  argued  on  the  part  of  the  plaintift, 
tliAt  adefea  in  the  defendant's  title  will  leave  the  plaintiffs 
in  poffeflion  of  the  title  upon  which  they  have  decbu>ed» 
Dtianfwered  ;  and  (hat  the  defendant,  when  he  pleads  and 
fees  forth  a  title  in  himfclf,  puts  himfelf  in  th^  fituation  of 
a  plaintiff^  This  argument  would  be  weU  founded  if  the 
pfea  which  the  defendaat  has  put  in  were  bad  oo  the  face 
of  it,  (ince  in  that  cbfe  the  firft  error  in  pleading  would  be 
Gommitied  by  the  defendant,  and  the  general  title  which 
tiic  plaintiffs  have  (hewn  in  their  declaration  would  remain 
DMfifwered.  But  in  the  cafe  before  us  it  is  not  fo;  the 
[ploa  is  on  the  face  of  it  a  good  pica  ^  there  is  no  obje&ion 
la  th^  mannjtr  in  which  the  defendant  hss  pleaded  his  title. 
Tche  plaintiffs  therefore  niuft  (lie w  a  more  particular  title  than 
ibcy  hare  fet  forth  in  the  declaration,  and  they  find  themfelves 
HBdtrthe  neceffity  oF  abandoning  the  general  title  on  which 
dwy  declartd,  and  of  Aicwing  by  the  replicaiion  n  better 
Mt  than  that  which  the  defendant  has  ftated  in  his  plea. 
ArWordiagly  they  <lo  fo;  for  admitting  the  right  of  Kilii- 
p«w:«  who  is  the  anceftor  under  whom  the  dc;fendant  claims. 
dM  pmnuffs  claim  by  virtue  of  a  fine  levied  by  all  the  co- 
Thisj  no  doubt,  is  a  full  and  complete  anC^Ntx 
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to  the  title  fet  out  in  the  plea.  But  then  the  pbunttfiv^  in- 
ilead  of  refting  on  that  title,  inftead  of  putting  any  matter  m 
iflfue  on  that  title,  inftead  of  drawing  any  conclufion  on 
>vhich  there  can  be  an  iflue,  conclude  with  fus^gefting,  tluc 
the  refignation  of  Romoey  was  fi-audulent ;  and  that  the 
ufurpation  for  that  turn  was  not  an  ufurpation  on  the  right 
of  the  elded  coparcener ;  for  that  is  didindly.  the  tfkBt  of 
the  traverfe.  A  great  many  cafes  were  cited,  to  (hew  that 
this  traverfe  was  material;  and  I  admit  that  is  the  point  to 
be  proved.  But  it  cannot  be  material  in  theabftrj^;  it  is 
material  or  not,  ^uodd  the  right  to  fupport  which  it  is  taken. 
Now  the  right  infifted  on  by  the  plaintiffs  in  their  |-eplica- 
tion,  is  a  right,  under  the  title  of  Killtgrew,  to  the  advowfon 
by  a  conveyance  from  the  three  coparceners;  aiid  to  that 
right  fo  fet  out,  whether  the  avoidance  in  quellion  is  in  the 
firft,  fecond,  or  third  turn,  is  of  no  fort  of  confequence. 
There  is  no  queftion  of  turn,  with  refped  to  a  peribn  who 
claims  in  himfelf  a  title  to  the  whole  advowfon;  and  the 
irrelevance  cf  the  traverfe,  taken  by  the  plaintiffs  to  the  title 
fet  out,  cannot  appca»-  more  Hrongly  than  by  comparing  this 
cafe  with  the  cafe,  3  PFiif  214.  which  was  cited  in  the  argu- 
ment to  fhew  the  fufficicrcy  of  rhe  traverfe  on  the  part  of 
the  plainiifT: .  In  the  cafe  in  WiJfotXy  the  title  fet  up  by  the 
pleadings  on  each  fide  was  d!ftin6tly  that  of  a  prefenta- 
tion  by  titrns.  Neither  the  Company  of  Grocers,  nor  the 
Arcbbifhop,  r»«?tendtd  either  of  them  to  have  the  general 
right  to  prcfent  to  the  living.  But,  on  the  title  deduced  in  the 
prior  part  of  the  pleading*;,  it  was  manifeftly  a  prefenta- 
tion  in  which  two  turns  belonged  to  the  Archbifhop,  and 
one  to  the  Grocer's  Company.  The  title  of  the  plaintiffs^ 
therefore,  was  direftly  maintained  by  the  traverfe  which  was 
taken  in  the  replication:  the  Archbifhop  had  not  only  two 
turns,  but  the  firfl  turn  was  his  confcfTedly  dejure;  the  de- 
nying then  that  the  plaintiffs  had  the  right  to  the  (ecoiid 
turn,  and'the  afferting  that  they  had  the  right  to  the  third 
turn,  were  in  cffeS  precifely  the  fame  propofitions;  *  Bt 
making  good  the  point  on  which  they  took  their  tramfet 
they  mufl,  by  neceifary  confequence,  affirm  and  fupportdi^ 
title  fet  out  in  their  declaration.  But  in  the  prefent^Ctftb 
admitting,  what  in  all  probability  was  true,  that  the  right  vii| 
not  in  the  coparceners,  it  would  not  tend  to  (hew  mat  dMi 
plaintiffs  had  derived  a  right  from  Killigrew,  wbo  hj  corfh 
feifion  of  the  pleadings  was  clearly,  at  one  time^.tntttledflt 
the  right  which  delcended  on  the  coparceners^  tod  ^ 
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outers  it  was  paifTed  by  them,  would  dill  remain  in^hem*  to 
be  ezerciied  according  to  the  nature  of  their  intereft.  It  ia 
Ifid,  however^  that,  the  defendant  has  rejoined  informally^ 
that  he  ought  to  have  demurred  to  the  replication.  Now  I 
take  ir,  that  wherever  a  traverfe  is  immaterialj,  the  other 
jparty  may  pafs  it  by,  and  put  in  ifTue  a  more  material  part. 
But  it  is  not  neceffary  to  confider,  whether  it  were  better  for 
the  defendant  to  hav^  demurced^o  the  replication,  or  to  have 
rejoined  as  he  has  done ;  becaufe,  if  the  traverfe  be  bad,  the 
replication  is  bad,  and  the  defendant  is  intitled  to  judg- 
ment on  the  plaintifPs  replication.  I  doubt,  however,  whe- 
ther it  would  have  been  fafe  for  the  defendant  to  have  done 
that  which  would  have  permitted  the  averment  to  (land  con- 
fefled,  of  the  fine  levied  by  the  three  coparceners  to  the  ufe 
of  LomaK  in  fee.  If  that  be  a  fubftanfive  allegation,  he  has 
met  it;  if  it  be  not,  then  the  plaintiffs^  having  admitted  the 
title  in  Kniigrew,  and  the  defcent  from  him,  have  (hewn  no- 
thing to  avoid  it,  or  to  fupport  any  light  inthemfelves;  and 
the  replication  is  no  anfwer  to  the  plea. 

The  fourth  plea  dates  the  right  corre&ly  and  truly,  and 
b  alfo  agreeable  td  a  former  judgment  of  this  Court  on  the 
fame  right  of  the  fame  parties.  There  is  but  one  objeSion 
made  to  it,  namely,  that  it  is  pleaded,  that  the  coparceners 
did  not  agree  to  prelent ;  and  therefore,  that  on  the  firft 
ivtfidance  the  prefentation  belonged  to  the  elded.  The  ar- 
gument is,  that,  in  the  language  of  many  books  and  fome 
pleadings,  the  right  of  prefenting  by  turns  is  faid  to  arife 
when  coparceners  rj/i/i^/ agree ;  and  many  authorities  have 
been  quoted  to  prove  this  pofition.  It  is  alfo  laid  down 
fn  Bro.  Tit.  Pre/era  al  Egltfe,  19.  Fitz.  Nat.  Brev.  ^. 
Imp.  81.  Co.  /.///  166.  Do^or  and  Student ,  b.  2.  c.  30.  and 
is  dear  law,  that  the  (ird  prefentation,  in  fuch  cafe,  of  mere 
right  belongs  to  the  elded,  defccnds  to  her  iflTue,  goes  to  her 
itt(baad  by  the  curtefy,  and  paflfes  by  her  grant.  The  ex- 
jweffion  then,  that  \\\t)' cannot  agree,  therefore  the  exercife  of 
lie  right  mud  be  by  turns,  is  generally  true.  It  is  a  legal 
prefumption,  that,  on  a  right  fo  circumdanced,  they  cannot 
i^e.  The  elded  has  it  pUnojure^  and  the  concurrence  of 
Ifaft  others  would  only  operate  to  their  own  prejudice.  But 
it  is  not  a  pofitioo  of  fad  that  they  cannot  agree,  nor  could 
my  iflTue  be  taken  upon  it.  If  they  do  not  agree,  the  elded 
isaft  prefent  in  the  iird  turn ;  an  $£lual  agreement  can  alone 
prevent  it.  No  authority  has  been  cited  to  (hew  it  to  be  bad 
dcadfaig  to  d«te  that  they  did  not  agree  i  on  the  contrary,  in 

tb« 


%ht  qfy  0(  ^9  ytTf  fulvpwipn,  the  phnk  in  ^he  pfetdinn 
p  diftinAllTy  tluit  tbey  '*  dirV/jiot  agree;"  and  the  Court,  id 
giving  jitt%p!ient,  re^fon  i|pon  it  as  beti^  precifely  fyhonv- 

CQU9  wit))  <^  cnfUl  npt  ^lec.*'  Befides  tnisj  ifi  a^|ea  in 
Tf  cerfaipty  tp  a  cpnunpn  intent  is  fufScient.  Qn  this 
ground^  thcr^fprfCy  ihc  fourth  plea  is  well  pleaded;  and  on 
tbiu  ^m  t^ne  fniift  be 

Judgment  far  the  tkfen^r.^ 


GROWN 
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Newla^p's   Cass. 

At  the  Old  Bailey,  io  Febriiery  Seflion,  1 784,  Abraham 
Vewhmd  wts  indicted  before  Mr.  Baron  Perryn^  prefent  Mr. 
SerjeiiK  Adair ^  Recorper,  for  forging  a  bank-note,  figned 
*^  William  Lander,  Fmt  tie  Governor  and  Company  rf  th 
^^  Bank  of  England;' 

Mr.  Lander  was  a  cafliier  of  the  Bank  of  England,  pro- 
perly authorifed  by  the  Diredors  to  fubfcnt>e  banfc*notes 
with  his  own  name  for  the  Governor  and  Company ;  and 
bad  given  fecurity  to  them  for  the  faithful  perforaiance  of 
this  duty. 

TheQueftion  was.  Whether  Mr.  Lander  was  a  competent 
witnefs  to  prove  that  the  bank-note  charged  to  be  forged  was 
not  zgemune  bank-note,  and  that  the  name  **  William  Lander'^ 
fubfcribed  thereto  was  not  his  hand* writing  ? 

Mr.  Garrow,  for  the  prifoner,  contended,  that  Mr.  Lander 
was  an  incompetent  witnefs,  from  the  intereft  which  he  had 
in  the  event  of  the  profecution ;  for,  upon  a  fuppofition  that 
he  had  figned  the  note  by  virtue  of  the  authority  delegated  to 
bim  for  that  purpofe  by  the  Court  of  Diredors,  and  had 
ifluedit,  fo  figned,  without  carrying  it  to  the  account  of  the 
Bank,  he  would  be  liable  to  a  criminal  profecution  for  the 
fraud,  and  to  a  civil  adion  on  his  fecurity  bonds,  for  the  da- 
mage which  the  Bank  might  eventually  fuftain ;  and  there- 
fore, although  perhaps  he  was  not  perfonally  liable  to  the 
holder  for  the  amount  of  the  note,  he  was  deeply  interefted 
to  fwear  that  the  name  fubfcribed  to  it  was  a  forgery,  as  the 
«riy  means  of  avoiding  the  detc£lion  of  the  fraud.  An  iu- 
wiO^  however  faint  or  remote,  is  fuffi^ient  to  deftroy  the 
IXMnpetency  of  the  witnefs.  A  commoner  who  comes  to  fay, 
dMt  ft  comnx>n  is  not  commonable  but  for  fuch  a  number  of 
mttl^  or  to  fuch  a  defcription  of  perfons ;  a  corporation 
mbo  would  con6oe  the  ezercife  of  a  firanchii'e ;  a  parifliionec 
ip  s  qoeftiofi  concerning  the  removal  of»a  pauper;  are  al)  in- 
•dmiflible  witnefles,  on  the  ground  of  intereft ;  and  yet  their 
hfllffft  il  extremely  diftant  and  minute.  A  mafter  may 
imJafaia  the  fuii  cf  his  fervant ;  but  if  he  acknowled^ea 
that  ht  U  ucder  an  honorary  confidecauon  10  ^«^  \i\%cj(>%»^ 
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he  cannot  be  examined  in  hiscaufe.  Suppofe  a  (erftot  t& 
fiitilted  in  defence  of  his  mafter;  if  on  the  trial  of  an  afiioQ 
for  this  iniftry  the  mader  was  to  declare,  that  ahhough  he 
vas  not  bocind  in  law  to  defray  the  cofts  of  an  acquittal,  yet 
that  in  honour  and  generoiity  he  ought  not  to  permit  his 
fervant  to  fuffer,  his  teftimony  would  be  rejeded,  from  the 
prefumed  bias  of  bis  ni.ind,  on  the  ground,  of  intereft:  for 
to  ufe  the  words  of  Lord  Mansfield^  "  Courts  of  juftice  do 
**  nor  fit  to  weigh  what  degree  of  temptation  the  minds  of 
"/•^mein  arc  ca.pable  of  refifting,  bat  to  take  care  that  tliey 
**  (hall  not  be  expofed  to  any  temptations  whatfocver.**  if 
this  were  the  cafe  of  a  common  forgery,  the  objedion  would 
•be  unanfwcrablc  ;  for  it  is  fetiled  tli:it  a  perfon  who  has  fub- 
fcribed  a  note,  and  is  ihcicrort  prima  facie  liable  to  pay  it, 
cannot  be  examined  to  impeach  theiecuriry ;  and  the  inle- 
rell:  which  Mr.  Lander  has  upon  the  preient  occafion  cannot 
be  thought  lef^  confuierable. 

Mr.  Bearcrofiy  for  xlie  Crown.  It  bas  been  the  conftant 
and  nnoppcfed  pradice  of  Courts  to  admit  the  caOiiers  of 
the  Bank  to  prove  the  (ursery  of  their  fignaiures  to  bank- 
notes. It  is  certainly  true,  that  when  a  wunefs  is  called  to 
prove  a  propcfuion  in  which  he  is  directly  interefted  to  fay 
*«  2V/"  rather  than  "  N<;,"  he  (hitll  not  be  admiitcd  as  a  wit- 
•nel's  10  fay  *'  2"v."  1  admir  alfo,  ihat  the  queftion  is  nor  on 
the  quantity  of  intereft;  for  if  an  intercft  .imoiinis  only  ro 
five  fhiilinjs,  it  Is  equally  ol>je6lionable  as  it  it  amounted  to 
twenty  ihoui.itui  pounds.  I  admit  alfo,  that  if  Mr.  Lander 
came  here  lo  prove  liie  forgery  of  his  own  note,  he  would 
not  be  a  competent  witnel's,  becaufc  his  own  note  he  would 
be  prifft/i  facir  h.»blc  to  pay  :  but  Mr.  Lander's  (ignature  as  a 
Cafliier  of  tiu  liank  lioes  not  bind  hinnfcif,  (or  it  profefTes 
to  be  *'/&?'  /'/'•  Grorrncr  <wii  Co,nptvjy  of  the  Bank  of  England '^^ 
and  the  holder  ot  a  note  fo  ligncd  can  call  only  on  the  Go* 
vernor  and  Company  to  pay  it.  The  fa6t  of  Mr.  Lan- 
der's rot  being  perfonally  liable,  is  a  fufficient  anfwer  tothis 
cbjc3ion ;  for  nothing  but  an  immediate,  dired,  andperfpnd 
intereft  is  fuft^citntly  itrong  to  overthrow  the  competeocy  irf 
a  witnefs.  The  obje^ion  indeed  cannot  be  fpecioufly  dated* 
cxctpt  on  a  prefumption  of  Mr.  Lander's  having  abufied  hb 
truft;  but  the  ruleot  law  is  to  prefume  innocence  until ^'ir 
is  proved;  and  thetefore  an  intereft  cannot  be  mferred  from 
furh  a  prcJumption,  in  order  to  ground  an  objedion  to  the 
competency  cf  his  evidence,  '         ■ 

The  Court.  'J'his  cafe  is  peifeSly  clear.  Mr.  Lmto 
doc.«  not.  make  himfelf  perfonally  refponfibie,  by  CM^f 
i;a/)/k'notes  in  his  own  nam^  ^^  ^c^i  iVve. Go^tt ooc. and  vMI*' 
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»*  pany  of  the  Bank  of  England  ;"  and  the  law  w!ll  not  per- 
min  fo  forced  and  violent  a  prefumption  to  be  raifedji  as  that 
a  nian  is  guiky  of  a  crime,  in  order  to  lay  a  platform  oti 
which  to  raife  an  objedion  to  his  competency  on  the  ground 
of  intereft.  To  repel  the  evidence  of  a  wiiriefs  who  comes 
to  prove  the  forgery  of  his  own  hand-writing,  it  muft  appear 
that  he  would  be  liable  to  be  fued  in  cafe  it  was  genuine. 
The  intereft  mud  be  apparent  on  the  face  of  the  inftrument 
itfelf,  or  arife  immediately  from  the  nature  of  the  tranfadion, 
or  from  his  own  acknowledgement ;  for  if  a  witnefs  admiti 
himfelf  to  have  an  intereft,  whether  he  has  an  intereft  infaS: 
or  not,  yet  the  belief  of  it  has  an  equal  operation  on  his 
mind ;  and  in  either  of  thefe  cafes,  it  would  be  an  obje3ion 
to  his  teftimony.  In  the  prefent  caCr,  unlefs  criminality  be 
prefumed,  intereft  cannot  be  inferred :  and  fuch  a  prefump- 
tion is  certainly  repugnant  to  the  firft  principles  of  law. 

Mr.  Lander's  evidence  was  accordingly  received,  but  the 
prifooer  was  acquitted. 


Tie  King  agamjl   Spalding. 

JSlt  the  Lent  Aflizes  holden  at  Bury  for  the  county  of  Suf- 
folk, in  the  year  1 7  Bo,  IVilliam  Spalding  was  tried  for  Arfon, 
in  having  fct  firp  to  his  ovjn  houfe.  The  indidment  contained 
two  general  counts;  the  firft  defcribing  the  offence  as  at 
common  law ;  the  fecond  concluding  againft  the  ftatute  of 
p  Geo.  I.  cap.  Z2* 

The  prcmifes  were  copyhold,  of  which  the  prifoner  was 
tenant  in  poflfeftion ;  and  on  the  day  laid  in  the  indidment, 
be  wilfully  fet  fire  to  a  girder  in  the  back  part  of  the  houfe, 
by  the  means  of  which  a  great  part  of  the  timber  of  the  roof 
■od  the  entire  thatcJ^  of  the  houfe  were  confumed.  The 
boufe  was  (ituated  Tn  the  village  of  Harteji^  detached  from 
■nj  other  houfe;  but  there  were  other  houfes  on  each  fide 
ti  It,  within  the  distance  of  four  yards,  in  the  month  of 
l^anuary,  1 776,  the  prifoner  had  furrendered  the  houfe  into 
tbe  hands  of  the  lord  of  the  manor,  to  the  ufc  of  one  Ben« 
famifl  Nott,  his  heirs  and  aiTigns,  for  ftcuring  the  payment 
of  fizcy  pounds,  with  legal  intereft,  on  the  third  of  July 
pext  fblldwing  the  date<of  the  furrender ;  but  Benjamin  Nott 
hadlfeVcr  been  admitted  upon  the  furrender.  The  prifoner 
Ml^urad  the  premifes  from  fire  to  a  confiderabka>xno^tv\^ 
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and  kad  pftid  t|se  -pvemHim  to  the  l«ady  Diy  foMoqueat  la 
the  comniiflioii  «f  the  fad.  The  prenifet  were  aUb  infured 
by  Benjaimn  Nott,  4be  mortgagee. 

The  Jury  found  the  priroaer  guilty ;  but  the  judgment 
wji  refpitedy  and  the  foUowing  paints  fubniitted  to  the  coo- 
iideratiofi  of  the  twelve  Judges. 

pirft.  Whether  the  indidsnent  was  properly  adapted  to  the 
cafe? 

Secoodiy,  Whether  any  evidence  as  to  the  noortgage  and 
furrender  of  the  premifes  ought  to  have  been  received  ? 

Thirdly,  Whether,  under  all  the  circumftances  of  tbecafi^ 
the  ofTence  amoums  to  Arjan  at  the  oomoion  law»  or  to  a  fe;- 
loniousbufning  within  rhe  nneaning  of  the  ftatute? 

On  the  firft  day  of  EaOer  Term,  1 780,  this  cafe  wa*  pro-^ 
pounded  to  Ten  of  the  Judges  at  Lord  Mantfifld^t  Cbaio- 
))ers;.  and  they  were  unanimous.  That  as  the  indifibment 
V/as  for  burning  his  oiun  houfe^  it  was  infufficient ;  for  that 
the  crime  of  Arfon  at  common  law  confifts  in  malicioufly 
and  voluntarily  burning  the  houfc  of  another ;  and  the  (latute 
of  9  Geo.  I.  c.  22.  docs  not  alter  the  nature  of  the  crime, 
or  create  any  new  offence,  but  only  excludes  the  principal 
more  clearly  from  the  benefit  of  clergy  than  he  was  excluded 
before.  The  refolution  in  H9lmes*s  Cafe  has  been  too  long 
eftablifhed  to  be  controverted,  and  the  mterpretation  of  the 
(latute  mud  be  governed  by  that  determination.  The  cir- 
cumilance  of  the  premifes  being  infuied  makes  no  diffcrengc 
in  thiscale. 


The    K  I  K  G    againjl    B  R  E  E  M  E. 


At  the  Old  Bailey,  in  April  Seflion,  1 780,  Andrew  Bretm 
was  indided  before  Mr.  Baron  Eyre,  for  that  he,  about  the  ^ 
hour  of  twelve  in  the  night,  a  certain  houfe  fdoniouflfi 
wilfully,  and  malicioufly,  did  fet  on  (ire  and  burn.  Tb€  ilK 
didment  confided  of  fix  counts,  charging  the  offiraoa  l# 
have  been  committed,  firjl,  againft  the  common  law;  and* 
fecondhj^  againft  the  (latute  9  Geo.  i.e.  22.  and  laying  it..t(i 
be  the  houre,/r/?,  of  William  Bolton  \Jecondly^  of  5/rar  Sfi#» 
pen\  thirdly^  of  Andrew  Br ccme,  .» 

The  Jury  found  the  prifoner  Guilty;  but  the  ju 
was  lefjpited,   and  the  queftioo.   Whether  the  ( 
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rs9  kgnl  ?  referred  to  the  Twelve  Judges  upon  the  follow- 
ngfaas: 

That  the  prifoner  wilfully  and  malicioufly  fet  on  fire 
nd  buroect  tbs  hotife  meatioocd  in  the  indidment :  Thtt 
ic  was  tenant  in  poffefGen  of  the  houfe,  under  a  written 
gifeement  for  a  leafe  for  three  years  from  Stone  Tuppco: 
That  ftone  Tappen  had  built  the  houfe  undcF  a  leafe  fron^ 
ViUiaiB  Bolton,  fop  ninety-nine  years:  and.  That  Williaia 
loluNi  was  tenant  in  fee  fimple  of  the  land  q»  which  ihe 
lOufe  was  built. 

On  the  firft  day  of  Trinity  Term,  etne  of  the  Judge* 
(Supbledat  Lord  Chief  ^aron  Stynmr's  Chambers;  and 
hey  were  unanimouQy  of  opinion.  That  the  pcifoner,  under 
bft  ciiicumflances  of  the  prefent  cafe,  was  not  guilty  of 
trfin.  The  law  upon  this  fubjefi,  they  iaid,  had  been  too 
Mig-K  and  tcia  firmly  eftablifhed,  by  Eblmes^s  Qi/e,  to  be  now 
eparted  from.  Some  of  the  Judges,  however,  feemed  to 
oisbt  the  propriety  of  that  determination,  and  (aid,  that  if 
lA  qpeftion  had  been  unfetiled,  they  (hould  have  been  of  a 
ifibrent opinion;  but  the  majority  of  the  Judges  held,,  that 
»e  determination  of  Halmes^s  Cdfe  was-  right,  for  that  the 
riociple  of  it  was  the  prote^ion  of  the  perfon  in  the  adual 
id  inunediate  pofleffion  of  the  houfe.  As  to  the  (latute 
Gea  I.  c.  22,  they  held,  that  it  did  not  vary  the  nature 
p.  the  offence  as  it  flood  at  common  law,  that  Ad:  being 
lerdy  intended  to  clear  the  doubt  which  had  arifeti-  froin- 
le  reafotjing  in  Poutter*s  Cafiy  as  to  the  exclufion  of  the 
rincipal  offender  from  the  benefit  of  clergy ;  and  in  this* 
lew,  they  faid,  it  is  cooiidered  in  Mr«  Jultice  Blactjlane*9^ 
iommeatacies. 


TieKi^Gas^inJi  Pedley. 
First  Casb. 


Tktt  was  a-  Special  FerdiS  found  at  the  Gaol  Delivery  for 
riilol  in  1 782,  on  the  trial  of  an  indidment  againfl  William- 
)Mf  toi \Afin  '^  and  argued  in  the  Court  of  King's  Bench 
h  Trinity  Terra,  sa  Geo.  III. 

Thriadifimeatoontained  feventeen  counts,  in  which  the* 
was'.rc<ipeArvely  laid  to  be  committed,  firft,  againA' 
I  law ;.  ^Oiijeemtfy  1  agatnft  the  ftalul^  9  Geo.\ 
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c.  22.  Several  of  the  counts  diftinSly  charged.  That  tht 
prifoncr  did  fet /ire  to^  and  Iwrn  the  houfe  of  Freeman^  Lucy^ 
and  Giles.  Other  counts  charged,  That  htfet  fire  to  his 
own  houfe,  with  intent  to  burn  the  houfe  of  Freeman,  Luty^ 
and  GileSf  near  to  the  prifoner's  dwelling-houfe,  by  reafon 
whereof  the  faid  houfe  of  Freeman,  Lucy,  and  Giks  was  fel 
on  fire  and  burned.  The  neighbouring  houfe  was  alfo  laid 
to  be  the  houfe,  firjl,  of  Francit  Parry  ;  fecondly,  of  Richard 
Coomhe ;  thirdly,  of  the  Mayw  of  Brijlol  The  prifoner  was 
aifo  charged  in  fome  of  the  counts  with  burning  his  own 
houfe.  The  fcveral  hmifes  were  refpeaively  termed  dwelling* 
Aoufes ;  and  the  offence  laid  throughout  to  have  been  com- 
mitted felonioufly,  wilfully,  and  malicioufly. 

The  Verdi^. — "  All  the  houfes  mentioned  in  the  indid- 
ment  were  the  freehold  and  inheritance  of  .the  Mayor  of 
Briftol,  who  had  demifed  that  in  which  the  prifoner  dwelt  to 
Freeman,  Lucy,  and  Giles,  for  the  term  of  ninety-nine  years^ 
deierminable  with  three  lives.  Freeman,  Lucy,  and  Giles 
had  demifed  the  faid  houfe  to  the  prifoncr  for  feven  years^ 
part  of  which  term  was  fubfifting.  The  Mayor  of  Brtflol 
had  alfo  demifed  three  other  meflfuages,  adjoining  to  that  in 
the  poflefTion  of  the  prifoner,  to  Kichard  Coombe  for  a  term 
of  ninety- nine  years,  determinable  as  aforefaid  ;  and  Richard 
Coombe  had  again  demifed  the  faid  three  meffuages  to  Francis 
Parry  for  a  year,  and  fo  from  year  to  year,  fo  long,  ire.  Ort 
29th  of  September,  1 780,  Francis  Parry  demifed  one  of  thefe 
three  meffuages  to  John  Lar.dy  for  three  months,  who  en- 
tered and  continued  in  poffcJTion  until  and  upon  the  8tli  De- 
cember, 1780;  and  this  is  the  houfe  that  is  alledged  in  the 
indi3ment  to  be  the  houfe  of  Francis  P^irry.  The  prifoner 
and  John  Landy  being  thus  in  poifeiTion  of  their  refpedive 
houfes,  fo  demifed  as  aforefaid,  the  prifoner,  on  the  6ih  De- 
cember, 1780,  unlawfully,  wilfully,  and  malicioufly  fetfire- 
to,  and  fet  on  fire  the  faid  houfe  in  his  poflefiion,  with  intent 
wilfully  and  malicioufly  to  burn  the  fame,  and  did  thereby 
burn  and  deflroy  great  part  of  the  fame;  and  by  means 
thereof  the  faid  fire  was  communicated  to  the  houfe  in  tfa^ 
occupation  of  John  Landy,  and  burned  and  confumcd  part 
thereof.  But  whether  upon  the  whole  of  thefe  faAtfths 
prifoner  is  guilty  of  the  offences  charged  in  the  indi&aaBritt 
the  Jury  fubmit  to  the  Court.  r'-.. 

Mr.  Lawrence,  as  Councel  for  the  Crown,  faidf  tballllni^ 
queflions  might  be  made  from  the  faSsdifclofedby  tlie.j\ 
cial  Verdia.     Firfl,  Whether  the  prifoner  was  notgiuil^al 
Arfon  at  common  law  in  burning  his  own  houfe?  ~ 

Whether  it  was  not  an  offence  within  the 
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flatute  9  Geo.  I.  c.  ai.  ?  But  he  acknowledged  that/  not- 
Mrtthftanding  the  opinion  of  a  great  writer  upon  Crown  Law 
to  the  contrary,  he  was  apprehcnfive  tliat  the  dodrine  in 
Holmes's  Cafe,  Cra,  Car,  533.  upon  this  fubje£t  had  been 
tOQ  firmly  and  recently  eftablifhed,  for  any  arguments  lie 
could  ufe  ak  incmuenienti  to  remove.  In  Bt  ecme's  Cafe,  iir 
the  year  1 78D,  it  was  determined  by  nine  of  the  Judges,  that 
a  roan  is  not  guilty  of  lelony  in  fetting  fire  to  his  own  houfe  ^ 
and  in  Spalding's  Cafe,  about  the  fame  time,  it  was  deter- 
mined, with  equal  unanimity,  that  the  (latutep  Geo,  I.  c.  22. 
had  created  no  new  offence. 

Mr.  Lawrence y  therefore,  confined  his  arguments  to  the 
third  quefihn^  **  Whether  the  prifoner's  having  burnt  his 
neighbour's  houfe  by  means  of  burning  his  oVvn,  was  not 
an  offence  within  the  legal  idea  of  Arfon.?'*'*  and  contended, 
that  where  a  man  doth  an  a£i  malum  infe^  wilfully  and  de- 
liberately, and  fuch  ad  occafions  a  mifchief,  which,  if  it  had 
been  immediately  done,  would  have  been  felony,  the  a£b 
-which  produced  fuch  mifchief  (liall  alio  be  confidered  as  fe- 
lonious. '^  If  A.  tenant  for  years  of  a  houfe,  fets  fire  to  it^ 
intending  to  burn  the  houfe  of  B.  and  thereby  he  does  burn 
the  houfe  of  B.  this  is  felony ;  but  if  he  doth  not  burn  the 
houfe  of  B.  it  is  only  a  great  mifdemeano,.  but  no  felony." 
1.  Hale^  P.  C.  568.  Dalton,  ch.  158.  p.  506;  Edit.  1727. 
"  It  fecmeth,"  fays  Daltoriy  ch.  105.  p.  270.  "  That  if  a 
man  unlawfully  (hoot  in  a  hand-gun,  and  the  fire  thereof 
fets  another  man's  houfe  on  fire,  and  burn  it  down,  it  is 
felony."  3.  Infl.  67.  Kelyy  1 1 7.  i  Hawk.  ch.  106./  5. 
4.  State  Trials,  222.  Cales  of  murder  conftantly  proceed 
upon  this  principle;  and  wherever  death  follows  an  2,Gt 
which  is  malum  in  fey  and  the  event  was  probable  from  th« 
ad,  the  a6tor  is  anfwerable  in  felony  for  the  confequenccs  ; 
foj  Mr.  Juftice  Fofler  fays,  it  is  no  excufe  for  the  agreffor 
10  fay,  that  he  did  not  intend  all  th.at  follows. 

"Lord  Mansfield.  The  law  is  now  ellabliihcd  and  fettled, 
that  if  a  tenant  fet  fire  to  the  houfe  of  his  landlord,  he  is 
not  guihy  of  Arfon.  The  legal  definition  of  this  crime  is 
baming  the  houfe  of  another^  and  it  was  lately  determined 
inBreeme^s  Cafe,  by  the  unanimous  opinion  of  nine  Judges, 
that  it  is  not  felony  to  burn  a  houfe  of  which  the  offender  is 
ifpoffejpon  by  virtue  of  a  leafe  for  years ;  and  this  was  alfo  the 
ttlfe  in  Holmes's  Cafe,  which  is  now  confirmed  to  be  good 
Uw.  •  I  very  much  lament  that  the  law  is  fo  fettled.  If  it 
bad  been  a  new  t]ueftion,  I  Ihould  not  have  htt,ti finely  of  a 
eiaatniry  opinion.  The  bias  of  my  mind  is  in  favour  of 
Mr.  JuAice  Fojler*^  opinion,  that  *'  the  houfe  ti\\^v  vjvScv 
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fkr'iSt  legsX  propriety  have  been  confidered  as  Ihe  feMife  of  tht 
huidlord;"  and  although  hetruljr  fays,  <<  thit  M*  landlord 
and  tenant  have  a  property  in  the  houfe^  the  one  temporary 
and  limttedythe  other abfolute  and  perpetual;'*  yet  todccid^ 
that  he  who  has  ib  trifling  an  intereft  in  a  houfe  as  a  yc^  or 
lefs  ihould  not  be  guilty  of  Arfon  by  burning  it;  wooM,  in 
my  conception,  require  great  deliberation.  But  *^  to  that 
point  of  the  prefent  cafe,  it  is  firmly  fettled,  ftid  the  legif- 
lature  alone  can  alter  it.  As  to  the  third  point,  there  is  no 
doubt  but  that  the  propofitions  laid  down  are  grounded  upon 
the  true  principles  of  law  when  applied  to  certain  cafe^^  but 
whether  the  prefent  is  a  cafe  in  which  they  ought  toprevail, 
it  ftems  immaterial  to  inquire ;  for  the  crime  of  Arfoo,  m  I 
have  faid  before,  is  an  oflFence  committed  againft  tAepojfifflon 
of  anotkerx  and  Pedley  has  not  been  tried  for  burntog  the 
houfe  of  which  John  Landy  was  in  poffejffimtj  becaufe,  though 
in  h&  it  was  the  houfe  burned,  the  indiQment  has  ftaCed  \t 
to  be  in  the  pofleiTion  of  Richard  Coombe. 

Judgment  was  given  for  the  prifoner,  but  be  wis  tt* 
manded. 


Francis  Parr's  C  a  s  f. 

At  the  Old  Bailey,  in  January  SefTion,  1 787,  Franch  Part 
was  tried  before  Mr.  Serjeant  ^J«/r,  Recorder,  on  the  ftatute 
X  Geo.  U.  c.  22./  77.  for  perfonating  Ifaac  Hart^  of  JVind*- 
itf  the  true  and  real  proprietor  of  and  in  3900/.  captral 
ftock,  and  thereby  falil y  endeavouring  to  receive  trom  the  Go- 
vernor and  Company  ot  the  Bank  of  Fngland  the  (iim  iof 
58/.  10/.  as  and  for  hail:  an  yenr's  annuity,  as  if  b  wafsths 
faid  true  and  lawful  owner  of  the  money. 

It  appeared  in  evidence,  that  the  prifbner  applied  tbMf'. 
George,  the  dividend-prayer  of  thethrce^^r/YTif.  Gonfolaafc 
the  Bank,  for  the  dividend  on  3900/.  ftbck,.  in  the  three jkf^ 
cent,  Confols,  amounting  to  5b/.  10/. 

The  application  was  in  the  following  form  :-^T||;y fiBr 
foner  faid,  "  Ifaac  Hart,  3900/."  Mr.  George  aflccd^  '*^mfr 
what  place  ?"  The  prifoner  replied,  "  Of  Windlbry  *  WUir 
George  turned  the  dividend-book  round' to  the  priCmtbr/ariil  * 
he  figned  the  Yiame  *^  Ifaac  Hart*'  as  the  proprietor.^  'l|lfv. 
GeorgQ  then  gave  the  prifoner  a  dividend^ 


^ 
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fun)  of  58  /.  10  /.  which  the  prifoner  indorfed  in  the  name 
«  oflfaacHart.** 

In  order  to  receive  the  money  upon  a  dividend-warrant.  It 
is  neceffary  for  the  bearer  of  it  to  apply  to  the  Pay-Office, 
which  is  fituated  at  fome  diftance  from  the  office  in  which 
the  warrants  are  delivered  out ;  but  it  was  in  proof  that  the 
prifoner,  inftead  of  attempting  to  receive  the  money  at  the 
Pay-Office,  had  walked  a  different  way  with  the  warrant  ta 
his  pocket,  and  no  attempt  was  in  fad  ever  made  to  receive 
it ;  for  the  prifoner  was  apprehended  in  about  ten  minutes 
after  he  had  procured  the  warrant,  as  he  was  (landing  un- 
concerned in  the  Rotunda  of  the  Bank. 

It  was  contended  in  favour  of  the  prifoner,  that  this  evi« 
dence  did  not  maintain  the  charge  in  the  indidment,  or 
fatisfy  the  meaning  of  the  (latute  on  which  it  was  founded. 
The  legiflature,  they  faid,  had  made  two  diftind  and  inde- 
pendent zQs  neceflary  to  be  performed  before  the  offence 
could  be  completed.  Firfl,  That  the  true  and  real  propri- 
etor of  the  ftock  (hould  be  perfohated.  Secondly,  That 
the  perfon  perfonating  the  proprietor  (hould  endeavour  to 
receive  the  money. 

The  words  of  the  ftatute  are,  that "  if  any  perfon  or  per- 
font  whatfoever  (hall  falfely  and  deceitfully  perfonate  any 
true  and  real  proprietor  of  the  (hare  or  (hares,  or  any  part 
t>f  any  (hare  or  ihares,  annuities,  or  dividends,  of  or  in  fuch 
capital  ftocks  or  funds  as  have  been  eftablifh^d  by  the  autho- 
rity of  Parliament,  fjnce  the  palling  of  the  ftatute  of  the 
'8  Geo.  I.  c.  22.  and  thereby  transferring  or  endeavouring  to 
transfer  the  ftock,  or  receiving  or  endeavouring  to  receive 
the  money  of  fuch  true  and  lawful  proprietor,  as  if  fuch  of-  ' 
fender  were  the  true  and  lawful  owner  thereof;  then  every 
fuch  perfon  or  perfons  (hall  be  deemed  guilty  of  felony,  and 
fuffer  death  as  a  felon  without  benefit  of  clergy." 

In  obtaining  the  warrant,  the  prifoner  has  certainly  com* 
pleated  the  firft  a£t  which  the  ftatute  mentions,  of  perfonat- 
ing the  true  and  real  proprietor  of  the  ftock ;  by  which 
means  he  was  enabled  to  perform  the  other  requifitp  to  the 
completion  of  the  offence,  viz:  endeavouring  to  receive  the 
money.  The  mere  ad  of  obtaining  the  warrant  cannot  be 
tattfrvtti  an  endeavour  thereby  to  receive  the  money ;  be- 
capie  it  is  the  inftrument  only  by  the  means  of  which  the 
tadcavour  is  afterwards  to  be  made.  They  are  two  diftind 
.and  feparate  a£ts.  The  warrant  furnifhed  the  meatfs  of  re- 
ceiTiog  the  money ;  but  if  the  party  does  not  by  the  ufe  of 
ihck  naeans  endeavour  to  receive  the  money,  he  has  barely 
^    Tot*  II.  X  ^\Qc»i«i 
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procured  the  means  of  complealtng  the  offeoce;  but  it  cstf- 
not  be  fald  that  he  has  thereby  endeavoured  to  receive  it.  If 
the  prifoner  had  gone  to  the  P»y-Office,  and  tendered  the 
warrant,  or  prepared,  or  (hewed  any  defign  or  intention  fo 
to  do,  it  would  have  been  an  endeavouring  thereby  to  re- 
ceive the  money ;  but  inftead  of  ufmg  any  endeavour  for 
this  purpofe,  he  filcntly  put  the  warrant  in  his  pocket,  and 
walked  a  different  way,  without  doing  any  ad,  or  difcovering 
the  Icaft  intention  to  compleat  the  oflFence.  It  is  evident, 
firom  the  preamble  and  general  Tcope  of  the  Ad  of  Pariia- 
mtut^  that  it  was  intended  to  prevent  the  property  vefted  io 
the  funds  from  being  tortioufly  obtained  by  tbofe  who  have 
DO  title  to  it ;  and  to  compleat  the  offence,  the  zSi  done  mult 
be  fuch  as  would  eflPeduate  the  mifchief  which  the  tegiflaturc 
intended  to  prevent.  No  aS,  therefore,  from  which  that 
ixiifchief  would  not  immediately  and  unavoidably  refult,  cai» 
be  confidered  within  the  meaning  of  the  ftatute.  An  interr 
va)  is  afforded  for  repentance  to  interpofe  .between  the  twa 
afts  of  perfonating  the  proprietor,  and  endeavouring  te  re- 
ceive the  money  ;  and  if,  during  the  progrefs  of  completion, 
the  final  perpetration  of  the  crime  is  prevented,  either  by 
the  fuggeftions  of  confcience,  or  by  premature  detedion, 
the  offender  cannot  be  found  guilty  ^  for  the  crime,  tbougb 
commenced,  is  not  compleated. 

The  Court  were  of  opinion.  That  the  ad  of  perfonating 
the  proprietor,  and  thereby  obtaining  the  warrant  to  receive 
the  dividend,  was  evidence  of  an  endeavouring  to  receive 
the  money ;  and  the  fafts  of  the  cafe  being  left  with  the 
Jury,  they  found  the  prifoner  GaiJty ;  but,  on  account  of  the 
importance  of  the  queftion,  and  of  the  different  manner  in 
which  this  ftatute  is  ptnncd  from  ferae  others  on  the  fame 
fubjed,  it  was  thought  proper  to  refpite  the  judgment, 
and  to  refer  the  point  of  law  to  the  determination  of  the 
Twelve  Judges. 

Mr.  ]\xQ^\QtGmldj  in  the  February  Stfllon  foHowlng,  after 
flating  the  form  of  the  indiQment,  the  fads  that  were  given 
in  evidence,  and  the  words  of  the  ftatute,  delivered  tl^e 
opinion  of  the  Judges  to  this  effeci : 

This  cafe  has  been  taken  into  cor,riderai'/>n  by  all  ih^ 
Judges,  and  has  been  attended  to  wiih  deep  and  feriout  deli- 
beration ;  and  it  is  their  unanimou>  opinion,  That  theonor 
ncr  in  which  the  prifoner  applied  to  the  officer  of  the  DiYH 
dend-Ofticc  at  the  Bank,  and  obtained  the  warranty  wis  • 
perfonating  of  Ifaac  Hart,  the  true  and  lawful  proprittor Qj^ 
the  (lock ;  and  that  the  prifoner  thereby  endeavoured  lo  fie^ 
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telve  tbe  money  of  Ifaac  Hart,  within  the  trne  intent  and 
tneaning  of  the  Ad  Of  Parliament.  If  he  had  ttflually  re- 
ceived themoiieyy  he  would  haveacconnpli(he»l  the  mifchief 
a^inft  which  the  legiflature  intended  to  guard  ;  and  then  no 
poffibie  doubt  could  have  exifted  with  refpeS  to  his  guilt* 
The  legiflature,  therefore,  has  fagacioufly  and  wifely  at- 
teniptedto  prevent  the  mifchief,  by  enaSing  that  no  perlbn 
ihali  endeavour,  or  take  any  fleps  towards  obtaining  the 
money  which  others  have  lodged  in  the  funds.  The  queflioa 
therefore  is^  Whether  the  prifoner  did  take  sMiy  fleps  for  this 
ipurpofe  ?  And  the  Jury  have  found  that  he  came  forward^ 
|>erfonated,  and  amimed  the  name  of  a  real  proprietor.  He 
calM  himfelf  Ifaac  Hart.  He  wrote  the  name  Ifaac  Hart 
in  the  Bank-book.  The  dividend-warrant  is  made  out  in 
that  name^  and  in  that  name  the  prifoner  endorfcd  it ;  by 
which  indorfement^  any  perfon,  who  (hould  be  the  bearer  of 
It,  was  intitled  to  receive  the  dividend  at  the  Pay-Office. 
This  (iatement  of  the  fads  alone,  without  uflng  any  argu- 
ment, is  fufficieht  to  fliew  that  the  prifoner,  by  perfonatmg 
the  proprietor^  arid  by  obtaining  and  indorfing  the  warranty 
thereby  niade  an  endeavour,  as  far  as  it  went,  towards  re» 
teiviog  the  dividend.  The  Judges,^  therefore,  are  unani- 
mous. That  the  evidence  fupported  the  charge,  and  that  the 
prifemer  is  legally  convtded>  within  the  meaning  of  this  Aft 
of  JParliam^nt. 

The  prifoner  received  fentence  of  death  at  the  clofe  of  the 
Seffion,  and  was  executed  accordingly. 


IThi  Case  op  John  Hughes  and  OiS^s. 


This  wis  an  indiQmcnt  for  tiurgl'ary  with  intent  to  fteal^ 
tried  before  Mr.  Juftice  fVillesy  at  the  Old  Bailey,  in  De- 
^  ccmber  Seflion,  1685. 

It  appeared  in  evidence,  that  the  prifone^  had  bored  a  l^ole, 
*  with  ati  inflrument  called  a  center-bit^  through  the  pannel 
of  the  houfe  door,  hear  to  one  of  the  bolts  by  which  it  was 
'  filUletied,  and  that  fome  pieces  of  the  broken  pannel  were 
'  found  within-fide  the  threfhold  of  the  door ;  but  it  did  not 
'  appear  that  any  inftrument,  except  the  point  of  the  center- 
'  Wtj  or  that  any  part  of  the  prifoners  bodies  had  been  withio- 

X  3  C\d^ 
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.fide  Ibc  honTe,  or  that  the  aperture  oiade  wt^  wrbAUxfgp^ 

enough  to  admit  a  man's  hand. 

The  Court  was  clearly  of  opinion.  That  this  watt  (ufli- 

cient  breaking ;  but  the  doubt  was.  Whether  it  couM  pof- 

'fibly  be  conftrued  fuch  an  entry  as  the  law  requires  to.con^ 

fflitute  the  crime  of  burghuy  i  The  point  was  atgoed  by 

.  Counfel  to  this  effed  i 

For  tie  Pri/Sif#nr.— Whatever  notions  may  baTe  prevailed 
vpon  this  fubjoS  in  times  of  high  antiquity,  it  hasbeentong^ 
cftabiiihed  in  theory,  and  confirmed  by  the  uniform  pradice 
of  ages,  that  there  mutt  be  both  a  breaking  and  ah  entering  ta 
conftitutt  the  crime  of  burglary.    They  are  diffinft  and  le* 

.parate  a^;  and^^  the  v/ordn /regit  et  intravit^  fisyaLont 
Bak, ''  are  indirpenfably  neceflary  to  an  indidmenl  Cor  thta 
ofieoce;  for  breaking  withoiK  entering,,  or  entering  withoot 
breaking,  nukes  not  burglary.'^  But  the  queltion  is  the  pre* 

.fent  cafe  is.  Whether  thcfe  afis  can  be  (aid  to  be  complear^ 
ttoleis  they  are  carried  into  fuch  a  degree  of  effed  aa  will 
afibrd  to  the  burglar  an  opportunity  of  committing  the  prc- 

'meditated  felony  ?  Iix  burglary,  there  muft  be  a  breaking  m 

Ja^\  for  a  mere  breaking  in  conftrudion  of  law  is  not  fuffi- 
cient ;  and  until  the  pafling  of  the  12  Ann.  c.  7-  an  aihul 
entry  into  the  hoofe,  Aibfequent  to,  and  by  means  of,  the 
breaking,  was  alfo  required.  There  are,  however,  fome 
cafts  upon  this  fubjed,  in  which  it  muft  he  ackiv>wledged^ 
that,  from  an  anxiety  to  preferve  domeftic  fecurity  facrtd 

'  and  inviolate  during  the  hours  of  night,  the  ancient  princi* 
pies  of  the  common  law  refpeding  burglary  have  been  con- 
ilrued  with  a  latitude  not  uf^al  in  quedions  of  life  or  death; 
and  it  has  beenheld,  that  the  fmallefl  degree  of  en/ry  what- 
ever is  fufficient  to  fatisfy  the  law.  Putting  a  hand  or  a  foot^ 
or  a  piflol,  over  the  threlhold  of  the  door,  or  a  hook  or 
other  inftrument  through  the  broken  pane  of  a  window^ 
have  been  decided  to  be  burglarious  entries  ;  but  the  princi- 
ple of  all  thefe  new  determinations  is,  that  there  has  been 
fuch  a  previous  breaking  of  the  cadle  of  the  proprietof^  ts 
to  render  his  property  infecure,  by  affording  to  the  byrgUf 
an  opportunity  to  commit  the  projeded felony,  of  whatfoevcr 
kind  or  defcription  that  felony  may  be.  By  the  intrododiorB 
of  fucheffedive  members  of  the  body  as  the  hand  or  the  feor  ^ 

.  it  is  dear  that  there  muft  be  an  opportunity  aflortled  of  tatt- 
ing out  property,  and  therefore  fuch  entries  arc  held  fufficitni^ 

.  By  the  introduSion  of  a  piftol,  terror  is  applied  10  thctm  ^ 
man,  and  the  property  is  taken  by  means  of  (car.     And  w  :^ 

,  tihofe  cafes  where  an  inftrument  has  formed  any  fm  nfih^ 
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t{oeftion.  It  lias  alvtrays  been  taken  to  mean,  not  the  inftru* 
ment  by  which  the  'breaking  was  made,  but  the  inftrumentt 
as  a  hook,  a  forki  or  other  thing,  by  which  the  property  was 
capable  of  being  removed,  introduced  fubfequent  to  the  zGt 
of  breakinff  and  after  that  eflential  preliminary  had  been 
fully  compleated.  Suppofe  the  brkk-wall  of  a  houre  to  be 
broken  with  a  pick-axe,  and  that  part  of  the  pick-axe  had^ 
in  the  violence  of  breaking,  been  within-fide  of  the  houfe, 
could  this  have  4>een  held  an  entry  to  (leal? 

In  the  prefent  cafe,  the  introdudion  of  the  tndrument  is 
part  of  the  a£k  of  breaking;  but  it  is  impofTible  to  conceive 
that  k  was  introduced-for  the  purpofe  of  purloining  property, 
for  it  is  in  capable  of  performing  fuch  an  office.  It  was  ufed 
for  the  purpofe  of  breaking  into  the  domicile  of  the  propria 
cior ;  and  if -the  breaking  it  effe£l:ed  had  enabled  the  prifoners 
by  any  poflible  means  to  have  taken  goods  through  the  aper** 
tore,  that  branch  of  the  offence  would  moft  certainly  have 
been  compleat;  but  as  no  property  has  been  proved  to  lie 
near  the  hole,  fo  as  to  be  removed  by  means  of  a  hand,  hook, 
or  other  inftrument,  the  degree  of  breaking  iifelf  feems  in- 
itiflicient.  The  cafes  that  have  been  mentioned  of  entries  by 
M  band,  or  a  foot, or  a  piftol,  all  proceed  on  the  idea  Ihat  the 
breaking  had  been  previoufly  compleated,  and  are  confidered 
«s  ads  of  dominion  acquired  by  the  breaking  over  the  pro- 
.perty  of  the  owner;  but  there  is  not  a  cafe  which  has  yet 
mtit  the  length  of  determining,  that  the  introdudion  of  an 
inftrument  in  the  a3  of  breaking  ftiall  fatisfy  the  two  lads 
wfakh  the  law  requires,  viz,  a  breaking  to  obtain  dominiois 
.^er  the  property,  and  an  entry  to  ileal  it. 

The  prifoners  were  acquitted. 


^ie  'King  again/1  B  r  a  z  i  £  k. 


This  was  a  cafe  Tcferved  for  tlie  'opinion  of  the  Twelve 
Judges,  by  Mr.  Juftice  Gould,  at  the  Afliz^s  for  York,  on 
"ihe  trial  of  an  indidment  for  a  rape  on  the  body  of  an  in- 
£int  under  feven  years  of  age.  The  information  of  the  in- 
Cant  was  received  in  evidence  againft  the  prifoner ;  but  as 
Ihe  h^d  not  attained  the  years  of  prefumed  difcr^tion,  and 
Jid  not  appear  to  poflefs  fufiicient  underftanding  to  be  aware 
4i  the  dangers  of  perjury,  ihe  was  notfwom. . 


3ia  Cro^n  Cases. 

The  pnfoner  was  convided;    but  the  judpQCOt  wa^^ 
refpited,  on  a  doubt.  Whether  evidenccy  under  any  circum—— 
Aances  whatever,  could  be  legally  admitted  inacriminat  pro- 
fccntion,  ejccept  upon  oflM/' 

The  Judges  were  unanimoufly  cf  opinion,  That  no  tefti  ^- 
fnony  whatever  can  be  legally  received,  ibxcept  uppn  qath^^M; 
and  that  an  infant,  though  under  the  age'Of  fevep  years,  ma  ^^j 
befworn  in  a  criminal  profecuiion,  provided  fuch  infant  ^  ^^. 
pears,  on  Arid  examination  by  the  Coijrt,  to  poflefa  fuh         |, 

cient  knowledge  of  the  nature  and  coofequences  of  an  oaib »• 

for  theie  is  no  precife  or  fixed  rule  as  to  the  time  with"       i^ 
which  infants  are  excluded  from  giving  evidence;  but  the-       ir 
admiiTibility  depends  upon  the  fe^^e  and  reafpn  they  cntc      mt* 
lain  of  the  danger  and  inipitty  of  falfehood,  which  is  to  ^=30 
collefted  from  their  anfwers  to  queftions  propounded  to  the  "^rn 
by  the  Court;  but  if  they  are  found  incompetent,  thes^  ir 
Ijcftimony  cannot  be  received. 


John   Rpston's    Case. 


At  the  old  Bailey  January  SeflTion,  i  786,  on  the  trial  ^' 
William  Bartiet,  for  fimple  grand  larceny,  Johi  Ru/lcn,  zmM'^ 
inutus  et  furdus  a  nativitate,  was  produced  as  a  witnefs  on  ll*^ 
part  of  the  Crown. 

Martha  Ruftpn  his  fifter,  being  examined  on  the  voir  dtr^  ^ 
it  appeared  that  (he  and  her  brother  had  been  for  a  feriesc^^^ 
years  enabled  to  underftand  each  other  by  nieans  of  ceriai^^ 
arbitrary  flgns  and  motions,  which  time  and  neceiCty  ha^^ 
invented  between  them.     She  acknowledged  that  thefe  figo^  ^ 
and  motions  were  not  (ignificant  of  letters,  fyllablesy  word^ 
or  fentences,  but  were  exprefTive  of  general  propofitiontf  an^ 
intire  conceptions  of  the  mind ;  and  that  the  fubjeOs  0-=^^^ 
their  convei  fation  hati  in  general  been  confined  to  the  do****^ 
ineftic  concerns  and  familiar  occurrences  of  life.     She  berr^^ 
iieved,  however,  that  her  brother  had  a  perfe£^  knowledge o""  ^ 
the  tenets  of  Chriftianity,  and  was  certain  that  Ibe  coulc^^^ 
communicate  to  him  true  notions  of  the  moral  aod  religiou^^     ' 
batureof  an  oath,  and  of  the  temporal  dangers  of  perjury"""'^* 
-It  was  objeaed  by  the  prifoner's  Counfel,  thai  although'^ 
ihefe  modes  of  conveying  intelligence  might  be  capable  i 
mprefling  the  mind  >n\x\\ lom^  C\m^^  \4<u&  ^  ^ia&  en 
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xf  tGtx],  and  of  a  future  date  of  rewards  and  paniflimeDts; 
yet  they  were  utterly  incapable  of  communicating  any  per- 
fed  notions  of  the  vaft  and  complicated  fyftem  of  the 
X^hriftian  religion;  and  therefore  the  witnefs  could  not  with 
propriety  be  I  worn  upon  the  Holy  Gofpeb.  The  diflkulty 
■cf  arraigning  a  man  for  perjury  whom  the  law  prefumes  to 
be  an  ideot,  and  who  is  confequently  incapable  of  being  in- 
ilruded  in  the  nature  of  the  proceedinga  agatnft  him^  was 
alfo  urged  againft  the  admiilibility  of  the  witnefs. 

iBut  the  Court  over-ruled  the  objedton  ?  and  John  Rufion 
was  fworn  to  depofe  **  the  truth,*^  &c.  and  Martha  Rufton 
"*'  well  and  truly  to  interpret  to  John  Rufton,  a  witnefs  here 
produced  in  behalf  of  the  King  againft  William  Bartler, 
now  a  prifoner  at  the  bar^  the  quefiions  and  demands  made 
by  the  Court  to  the  faid  John  Ruftont  and  his  anfwers  made 
40  thcm.^* 

The  prifoner  was  found  guilty,  and  received  fentence  of 
tranfportation  for  feven  years« 


A^  N  Gu  y's  Case, 


At  the  Old  BaFley,  in  April  Seffion,  1782,  Ann  Guy  was 
indided  as  an  acceflary  after  the  fa£k,  in  receiving  two  guineas  ^ 
ihe  well  knowing  them  to  have  been  (tolen. 

Mr.  Baron  Eyre  faid  he  was  clearly  of  opinion,  Tliat 
there  cannot  be  an  accelTary  after  the  fad  for  receiving 
'  i^oney.  The  Harutes  of  3  W'ilL  and  Mary^  c.  9.  f.  4.  and 
5>f«i.  c,  31.  f.  5.  fay,  That  whoever  fliall  buy  or  receive 
MAkj  goods  or  chatties  that  iliall  be  felonioufly  (lolen,  knowing 
the  fame  to  be  (lolen ,  (hall  be  deemed  an  acceflary  after  the 
ifad  to  fuch  felony ;  but  money  cannot  be  well  confidered  as 
^fmborciattles,  within  the  meaning  of  thcfe  Ads. 

The  prifoner  was  acquitted. 


Grib- 
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G  R I B  B  L  e's   Case. 


At  tlie  Old  Bailey,  February  Seflion,  1 782,  an  indifi^ent 
on  the  ftatute  5  Ediz-  c.  4.  was  preferred,  charging  the  prU 
foner  with  having  ftolen  a  watch  from  Thomas  Sheridan,  pri- 
vately from  his  perfon,  and  without  his  knowledge. 

The  profecutor  had  been  drinking  at  a  pubtic-houfe  with 
the  prifoner,  and  being  both  of  them  much  intoxicated, 
they  went  together  to  the  prifoner's  lodgings,  where  the 
profecutor  fell  afledp,  and,  while  he  was  afleep,  the  prifoner 
fiole  his  watch. 

The  Court  ruled  this  not  to  be  fuch  a  ftealing  privately 
as  would  ouft  the  o6Fender  fronfi  the  bbiiefit  of  clergy,  wtth^' 
in  the  meaning  of  the  legiflature ;  and  mentioned  the  fol^ 
lowing  cafe  as  having^  been  decided  by  the  Judges:— A  pcr- 
fon,  who  had  become  intoxicated  at  Vaux hall-gardens,  fell 
faft  afleep,  in  his  way  home,  in  one  of  the  watch-houfts  or 
niches  to  Weftminller- bridge.  A  waiter  klfo  from  Vaux- 
hall,  pafling  that  way,  dole  the  buckles  out  of  his  (hoes 
vrithoiit  waking  him;  and  the  Judges  were  of  opinioB, 
That  the  (latutewas  intended  to  proted  the  property  which' 
perfons  by  proper  vigilance  and  caution  fliould  not  be 
enabled  to  fecure ;  but  that  it  did  not  extend  to  perfons 
who  by  intoxication  had  expofed  themfelves  to  the  dangers 
of  depredation^  by  deilroying  thofe  faculties  of  the  mind, 
by  the  exertion  of  which  the  larceny  might  probably  be 
prevented. 

The  Jury  found  the  prifoner  guUty  of  flealtng ;  but  not 
privately  from  the  perfon.  •    '  * 


THX' 
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S  K  E  T  C  HE  S 

Pf  the  Life  and  Charafter  of  Philip  Earl  of  Harp-* 
wicKB,  late  Lord  High  Chancellor  op  £ng« 
LAND,  communicated  to  Richard  CooKSEY,  Efq. 
and  propofed  to  be  inferted  in  his  intended  Hjs« 

TORY  OF  W0RCSST£RSHIR8« 

SIR, 

HAVING  met  with  an  Advertirementy  wherein  you 
mention  a  defign  of  giving  an  Eflay  on  the  life  of 
Philip  Earl  of  Hardwicke,  in  your  propofed  Hiftory  of 
Worcefterlhire,  and  inviting  any  information  on  that  fub- 
jedf  I  fend  you  what  occurs  to  the  recofledton  of  an  old 
nan  of  the  law,  who  knew  him  well ;  of  which  you  need 
not  doubt  the  authenticity ;  and  let  me  remind  you  of  your 
duty  as  an  hiftorian: 

Ne  quidfalfi  dicer e  audeat ; 
Ne  quid  *vtri  non  audeat. 

Be  not  therefore  afraid  of  inferting  the  truths  I  (hall  from 
time  to  time  fend  to  you,  as  they  (hall  occur  to  my  re« 
coUeftion,  and  I  find  time  to  put  them  on  paper ;  they  will 
nor,  I  profefs,  tend  to  flatter  his  Lord(hip^s  memory,  or 
pii]f  oonit  to  his  illuftrious  defcendants,  but  may  be  proper 
la  be  known  and  tranfmitted  to  pofterity  fot  tht  ^ut^o^^^ 
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forming  a  right  judgment  of  the  real  charaAer  of  ihe  man 
jou  undertake  to  delineate  and  exhibit  to  the  puUic  It 
h  your  duty  to  rcprefent  him  as  he  really  was,  without  the 
flattery  and  embellilhment  which  the  biographers  of  emineut 
men  generally  pay  to  their  fubjed.  A  good  painter  is  to 
draw  a  likenefs  of  the  original,  though  the  features  may  be 
]iar(h  and  unpleafing. 

He  was  born  at  Dover,  in  Kent,  in  the  year  1696.  That 
hji  was  fiteraily  the  founder  of  his  iamily  and  fortunes  re« 
dounds  to  his  ^nour  rather  than  his  difpraife  ?  and  there- 
fore it  is  no  difparagement  to  relate  what  is  the  undoubted 
fad,  that  his  father  was  an  attorney  of  no  great  eminence 
pT  pofTeiTiorrs,    indeed  reduced  at   laf!  to  fudh  indigence 
as  drove  him  to  defpair  and  filicide.    Of  ^his  circumftance 
lis  fon  Charles  (a  man  highly  accompliflied  in  mind  and 
manners,  and  of  feelings  mod  exquifuely  delicate)  was  once 
cruelly  reminded  by  a  witnefs  in  a  Kentilh  caufe.     The  fa- 
ther however  was  auentive^o  the  well  fettling  and  providing 
for  his  family:  having  married  4vis  two  daughters,  one  to 
Mr,  Billingfley,  aDUrontingMinifter,  brother  to  the  printer; 
snd  another  fo  Mr.  Jones,  who  proving  unfortunate  in  bu- 
finefs,  lived  for  many  years,  and  at  lall  died,  in  the  King's 
Bench  prifon;  he  prevailed  on  his  agent,  Mr.  Salkeld,  of 
Biook-ftreet,  Holborn,  to  take  his  only  fon  Philip  as  his 
clerk  ;  though  his  mother,  a  rigid  Prefcyterian,  oppofed  it 
very  much,  and  wilhed  her  fon  to  be  pui  appicnticeto  fomc 
honrjier  trtule^  as  (lie  expreflfed  it.     This  domed ic  diftrefs 
experienced  andfeverely  felt  in  his  early  years,  narrowed  his 
mind,  and  infeded  it  with  a  love  of  money,  which  was  his 
conA^int  bias  and  blemifh  through  life,  and  of  which  he 
could  not  dived  himfclf  when  polTeflTcd  of  near  a  million. 

During  his  clerklhip  he  applied  himfelf  to  bufinefs  with 
uncommon  dili§;ence,  and  gained  ttie  entire  good-will  and 
cileem  of  his  mafler,  who,  obferving  in  him  abilities  and 
application  that  prognol^icated  his  future  eminence,  en- 
tered him  as  a  Student  in  the  Temple,  and  fuffered  him  to 
dine  in  the  Hall  during  the  Terms.  But  his  miftreft^ft^ 
notable  woman,  thinking  fhe  might  rake  fuch  liberties  with 
a  gratis^clerk,  ufed  frequently  to  fend  him  from  his  bufine&t 
on  family  errands,  and  to  fetch  in  little  jieccfTariea  from 
Covent- Garden  and  other  markets.  This,  when  he  became 
a  favourite  with  his  matter,  and  entrudcd  with  his  bufiacfr 
and  cafb,  he  thought  an  indignity,  and  got  rid  of  \i\rf  % 
flratagem,  which  prevented  complaints  or  expoihdattota*  b 
his  accounts  with  his  mader  there  frequently  occurred  eiMh*. 
hire  for  roots  of  celery  ^vA  ivitm^s  from  Covent-GwilUb 
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tad  a  barrel  of  oiftcrs  from  the  fiflitnoDgersy  &c.  which  Mr. 
Salkeld  obferving,  and  urging  on  his  wife  the  impropriety 
«nd  ill  houfewifery  of  fuch  a  pradice,  put  an  end  to  it. 

Mr.  Salkeldy  who  was  very  eminent  in  his  profeiGon,  a$ 
911  attorney,  and  much  edeemed  by  Lord  Chief  Juftice 
parker,  was  one  day  afked  by  his  Lordihip,  if  he  could  re* 
comniend  to  him  a  young  man,  decent  and  intelligent,  to 
ferve  as  a  fort  of  law-tutor  to  his  fons,  and  aflifl  anddired 
them  in  their  (ludies.  He  recommended  this  his  clerk  in 
the  warmed  terms,  and  he  was  immediately  employed  in 
that  capacity ;  which  he  difcharged  fo  much  to  the  fatisfadion 
of  the  Chief  Juftice,  that  he  foon  became  a  favourite,  and 
was  diftinguifiied  by  every  private  and  public  mark  of  his 
approbation  and  regard.  Infomuch,  that  upon  Mr.  Yorke'a 
being  called  to  the  Bar,  and  Lord  Parker  being  made  Chan- 
cellor and  Earl  of  Macclesfield,  his  partiality  to  fo  young  a 
pleader,  and  the  particular  attention  paid  to  him,  gave  great 
gfFence  to  many  of  the  old  praditioners  in  that  Court. 
Serjeant  Pengelly,  in  particular,  was  fo  difgufted  at  fre- 
quently hearing  the  Chancellor  obferve  that  ov^;/ ilfr.  Torke 
fas  J  had  not  been  anfwered,  that  he  one  day  threw  up  his  brief^ 
and  declared  he  would  no  more  attend  a  Court  where  he 
found  Mr,  Torke  was  not  to  be  anfwered.  His  refentment^ 
joined  with  that  of  others  in  the  fame  fituation,  brought 
'  upon  the  Chancellor  that  inveftigation  of  his  private  ma* 
fiagement  and  the  abufes  committed  or  connived  at  by  him» 
in  his  appointment  of  the  officers  of  his  Court,  which  termi- 
|)ated  in  his  impeachment  and  convidion. 

This  extraordinary  attention  to  his  favourite,  and  cfpe- 
clally  when  he  was  fetched  from  his  firfl  circuit,  in  the  year 
1 719,  and  made  Solicited  General  when  he  was  fcarcely 
twenty-nine  years  of  age,  over  the  heads  of  many  able  and 
eminent  counfcl,  was  well  near  being  as  fatal  to  Mr.  Yorke 
as  his  patron. 

jProm  the  precedency  annexed  to  that  pod,  he  was  to  take 
the.  lead,  and  condu6t  all  the  caufes  he  was  employed  in. 
The  fuirors  at  firft  hefitated  at  committing  themfelves  to  fo 
young  and  inexperienced  an  advocate;  and  he  was,  on  that 
account,  left  out  of  moft  of  the  important  caafes  rhen  de- 
pending. But  the  prevalence  of  aitornies,  with  whom  he 
was  as  much  a  favouiite  as  with  the  Chancellor,  his  own 
indefatigable  ipduflry  and  application,  the  gentlencfs  of  his 
manners,  and  infinuatirg  complacency  of  his  addrefs,  foon 
getting  the  better  of  thofe  prejudices,  he  rapidly  came  into 
ful)  bufintfs  at  the  Bar ;  and  the  Horm,  raifed  W\  kk%  ^\^* 
imto/«  promotion,   fell  wholly  on  h\«  ^^lUoiv^  ol  viV^^ti 
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<liftrefi  he  feetns  to  have  ftood  a  Tilent  and  Qocoocerned 
fpeaatoTf  though  then  Attorney-General,  Member  of  Par- 
liament, and  Privy  Counfellor ;  and  his  uncle.  Sir  Jofeph 
Tekyi,  was  Firft  Commiflioncr,  with  Sir  Jcffery  Gilhen  and 
$ir  Robert  Raymond,  to  whom  the  Seals  were  comteitted 
on  liis  reflgnatTon« 

Willes,  afterwards  Chief  Juftice  of  the  Common  Pleas, 
ufed  often  to  relate  a  circumflance  not  much  to  the  honour 
of  Mr.  Yorke  in  their  younger  days.  They  began  their  pro- 
leflional  career  about  the  fame  time,  "but  purfued  it  in  a 
courfe  and  with  a  termination  diredly  oppofue  each  other; 
the  one  always  -codl,  colleded,  and  fedate ;  the  other  impe- 
tuous, tnconiidrrate,  and  eager.  Mr,  Yorke  never  faid  or 
did  a  foolifb  ithing ;  Willes,  though  with  equal,  if  not  fu- 
perior  parts,  was  tor  evef  guilty  of  both.  He  was  not  how- 
ever wanting  in  paying  proper  court  to  the  head  of  the  law 
tit  that  time,  and  flattered  himrelf  that  he  ftood  fair  in  the 
opinion  and  favour  of  Lom  Macclesfield.  But  on  a  fudden 
he  perceived  a  total  change  in  the  countenance  and  condoft 
of  that  great  man  to  him,  ard  that  he  was  treated  on  all  oc- 
cafions  with  evident  marks  of  flight  and  difpleafure.  Willei 
was  warm  and  pertinacious  ip  his  proteftations  of  never  hav- 
ing defer  ved,  in  thought,  word,  or  deed,  the  difpleafure  he 
lamented  having  incurred,  and  infifted  on  knowing  the 
charge  againft  him,  and  his  accufcrs.  The  latter  the  Chan* 
cellor  peremptorily  rcfufed ;  but,  in  compliance  with  his  im- 
portunity as  to  the  fird,  gave  him  a  paper,  containing  the 
iubftance  of  a  converfation,  wherein  Willes,  in  the  gaiety 
of  his  heart,  had  treated  the  charader  and  condud  of  that 
great  man  with  fuch  pleafantry  of  ridicule,  and  allufions  to 
grofs  circumftances  and  fads,  as  were  indeed  grounds  foi 
offence  and  refentment,  and  much  the  more  fo,  for  they  were 
incontrovertibly  true.  This  betraying  what  had  paft  in  unbent^ 
unguarded,  and  private  converfation,  Wiles  put  to  the  fcorc 
of  Mr.  Yorke,  who  was  one  of  the  company,  wherein  he 
couVcf  not  but  recoiled  he  had  committed  himfelf  with  fo 
iittle  caution;  and  was  one  fource  of  the  habits  of  ill  irilt 
in  which  they  lived  during  mod  of  their  time.  Never  wat 
a  more  complete  contraft  of  charadcrs  exhibited  than  that 
of  thofe  two  contemporaries  and  law  rivals,  nor  flronger 
proof  of  the  fuperiority  of  prudence  and  temper  over  partly 
and  an  enterprifing  adiv<ty  of  mind.  Each  had  thdr  for- 
tunes to  niake  by  their  profeflion :  Willes,  at  fetting  oot^ 
Tiad  the  advantage  in  paternal  property,  and  a  liberal  cdv* 
cation,  having  been  fe\low  of  All-Souls- College,  Osbfii4^ 
yet,  when  arrived  at  the  pod  of  Actor rney-Geoeralf. 
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their  prafiice  had  been  nearly  equally  produdive  to  both^ 
Mr.  Yorke  was  worth  upwards  of  fifty  thoufand  pounds; 
and  the  other^  by  South-fea  lolTes,  and  other  projeQs,  above 
ten  thoufand  pounds  in  debt.       When  Lord  Macdes field's 
patronage  ceafed  to  be  ufeful  to  Mr.  Yorke,  he  cultivated 
and  obtained  that  of  the  Duke  of  Newcaftic  in  its  fuileft 
extent,  and  preferved  it  through  his  life.     This  proved  in- 
finitely more  beneficial  to  him,,  than  the  fiiendfliip  of  the 
Prince  of  Wales,  Sir  Robert  Walpole,  and  Lord  Granville, 
by  whom  he  was  cordially  beloved,  did  to  Willes.      The 
one  was  never  at  any  trouble  or  expence  in  his  eledions 
to  Parliament,  the  Duke  conftanily  returning  him  for  one  or 
other  of  his  boroughs ;  whilft  Willes  was  frequently  employed 
to  harafs  the  adive  members  of  the  Minifter,  and  give  them 
oppofition  in  their  eledions,  at  an  expence  not  atways  re- 
paid hina.     Thus,  in  the  year  1734,  Willes,  then  Attor- 
ney-General,  was  fent  to  Wortefter,  to  oppofe  Mr.  San* 
dys,    the  plodding,   pains-taking  fecond  of  Mr.  Pulteney^ 
and  to  whom  Sir  Robert  Walpole  bore  the  n*.o(l  decided 
sverfion  ;   by  this  he  was  much  money  out  of  pocket,  and 
it  fixed  on  him  the  refentment  of  the  party;  whilft  Lord 
Hardwicke,  by  every  civility  and  private  gratification,  had 
fo  ingratiated  himfelf  with  the  oppofers  of  Sir  Robert,  who 
always  confidered  his  fall  from  power,  and  the  lofs  of  his 
majority  in  the  Houfc  of  Commons,   in  the  year  1742, 
more  owing  to  the  fccret  praQices  of  his  pretended  friends, 
the  Duke  of  Newcaftle  and  Lord  Hardwicke  (who  were  the 
only  gainers  in  that  change  of  Miniftry)  than  to  the  efforts 
of  his  enemies.      The  Chancellor  retained,  undiminiftied, 
and  in  full  force,  the  powers  of  the  law  department;  dif- 
pofing  of  its  honours  and  preferments,  and  prevented  the 
creation  of  Law  Lords,  whereby  his  power  in  the  Houfe  of 
Lords,  he  apprehended,  might  be  diminifhed.   The  peerages 
of  Lee,  Rider,  VVilles,  and  even  of  Parker,  Chief  Baron, 
though  acknowledged  due  to  their  long  fervices  of  the  ftate, 
were  delayed  or  denied.     Thus  he  remained  the  fole  Law 
Lord  during  the  whole  time  of  his  Chancellor(hip,  which 
makes  a  great  drawback  from  the  panegyric  of  his  flatterers, 
that  no  decree  of  his  was  ever  appealed  from.     It  was  evi- 
'  dent,  that  to  appeal  from  a  decree  of  Lord  Hardwicke  10 
the  Houfe  of  Lord^  was  an  appeal  to  himfelf.     Indeed,  his 
praSice  in  the  Court  of  Chancery,  for  which  he  is  applauded 
as  having  introduced  a  regular  fyftem,    was  fuch  as  pre« 
daded  all  pretences  for  appeals  of  complaint.     His  decrees 
wiere  very  few,    in  comparifon  of  the  many  caufes  that 
cania  nodcr  difcuffion  in  that  Court,  m  Vv\^  umt.     TV^ 
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hearirgsi  re-hearings,  references  to  Maften,  reports^  snd 
exceptions  tothofe  reports,  exorbitant  fee$  to  Coanfel,  and 
the  length  of  tiihe  to  which  every  caufe  was  protrafled^ 
made  the  fuitors  weary,  and  glad  to  fubnnie  to  any  decree 
fuggefted  and  agreed  upon  by  their  Counfel,  id  which  nei-' 
ther  party  could  complain  of  being  aggrieved  by  the  judge 
of  the  Court.  In  this  plenitude  of  law  power  he  continued 
till  the  year  1 74.6,  when  the  minifterial  fyilem  of  his  Lord« 
(hip  and  his  friends,  the  Pelhams,  met  with  a  flight  (hock, 
and  was  nearly  deranged,  by  an  effort,  made  by  the  good 
old  King^  to  deliver  himfelf  from  a  weak,  felfifli,  and  cor- 
rupt Admioiftration.  His  Majefty  wiihed  to  put  the  reins 
of  government  into  the  hands  of  his  able,  fpiritcd  friend^ 
Lord  Granville,  and  appointed  him  Secretary  of  State.  The 
time  was  ill  chofen:  a  rebellion,  formidable  only  by  tbe 
weaknefs  with  which  it  had  been  at  firft  oppofed,  was  ftill 
unquelled.  The  good  King's  favourite  Ton,  abfent  in  pur- 
fuit  of  the  diftant  enemy,  a  total  defedion  and  abdication 
of  all  his  other  minifters  and  fervants,  had  not  been  fore- 
feen  or  apprehended  at  fuch  a  crifis,  and  for  fuch  a  caufe. 
The  refignaiions  began  with  Mr.  Pelbam,  Chancellor  of  the 
Exchequer,  the  whole  Board  of  Treafury,  and  would  have 
been  followed  the  next  day  by  that  of  the  Duke  of  New- 
caftle,  Lord  Chancellor,  and  all  the  great  Officers  of  State. 
Even  Winnington,  the  Paymafter,  whom  the  King  and 
Lord  Gianvillc  perfonally  loved,  came  to  refign  ;  fo  preva- 
lent and  invincible  did  this  combination  appear  to  him,  that 
he  faid,  "  The  only  waV  to  keep  his  place,  he  faw,  was  to 
give  it  up."  Every  one  knows  the  confufion  and  danger  that 
muft  have  attended  this  meafure  was  prevented  only  by  the 
magnanimity  of  Lord  Granville,  who  infifted  on.the  King's 
fubmitting,  and  renouncing  his  appointment.  This  event 
proved  fortunate  only  to  a  Do£tor  Birch,  who  ought  to 
have  been  preferred  by  the  Chancellor  long  before.  A  mote 
amiable,  worthy,  and  indefatigable  man  in  the  literary  world 
never  exifted ;  recommended  often  and  mod  earneftly  to 
the  Chancellor  by  his  fens,  with  whom  he  lived  in  habitt 
of  the  mod  perfeS  friendfhip,  and  whom  he  had  infulted 
by  the  offer  of  a  preferment  in  Wales  of  thirty  poundac 
year.  This  good  man  he  ft- nt  to  on  the  day  he  was  about  to 
refign,  and  gave  him  the  living  of  St.  Margaret  Ptltenif 
Fenchurchftreet,  then  fortunately  vacant.  But  for  this  dr- 
cuftance,  the  good  Do£tor  might  have  much  longer  it* 
mainei  unprovided  for,  as  his  Lordfliip,  in  the  difpdU'flf 
church  preferments,  had  chiefly  in  view  the  flrengtheilil^ 
B/7d  extending  his  attachments,  by  obliging  the  grc8liriH( 

|r^ 
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who  applied  to  him  for  them.  Few  were  conferred  as  re- 
"wards  of  learning  or  merit  during  the  whole  time  of  his  be* 
jog  Chancellor.  He  even  made  a  merit  of  providing  for 
his  own  and  his  lady's  relations  with  a  very  fparing  hand^, 
pretending  to  have  laid  down  a  rule,  never  to  give  more  thaa 
one  living  to  one  perfon.      Even  his  brorher-in-law,  Bil!- 

lingfley  lived  and  died  upon  the  re^iory  of in  Oxr 

fordfliire,  from  which  he  derived  little  more  emolument 
than  he  received  before  from  the  diflenting  congregation  at 
Dover,  of  which  he  was  minifltrr.  He  indeed  conferred 
jwo  preferments,  the  vicarage  of  St.  Martin,  and  the  pre- 
bendary  of  Rocheder,  on  a  moft  amiable  and  worthy  divine; 
whofe  charader  is  fo  ju/}|y  and  elcganily  expreflfcd  in  thp 
infcription  on  a  monument  ereded  lo  his  memory,  in  the 
abbey  church  at  Bath,  that  I  cannot  refrain  tranfmittin^ 
jou  a  copy  of  it. 

Oil  a  Black  Marble  Monument ,  with  white  Tablet. 

To  the  memory  of  ERASMUS  SAUNDERS,  D.  D. 
Vicar  of  St.  Martin's  in  the  Fields,  and  Prebendary  of  the 
Cathedral  Church  of  Rochefler.  His  life  was  an  example 
of  the  moft  extenfive  benevolence,  joined  to  the  pradiceof 
every  religious  and  iocial  duty:  his  death,  a  leiTon  of  that 
compofure  and  refignation,  which  the  hope  of  immortality, 
grounded  on  a  well-fpent  life^  could  alone  infpire.  He  d'ledi 
December  29^  1 77S>  ^'^  ^^^  ^>^'y  "'"^l^  y^^^  ^^  ^'^  ^S^* 

If  gentled  manners,  fweet  good-natur'd  eafe. 
If  placid  virtue,  with  (Irong  fenfe,  c^tn  pleafe  ; 
Here,  reader,  paufe,  nor  check  the  fwelling  figh. 
Nor  flop  the  tear,  which  burfting  to  the  eye 
Will  mourn  with  me,  they  were  not  longer  given^ 
To  blefs  the  earth,  and  feek  a  later  heaven. 

But  I  mud  obferve  to  you,  that  thefe  emanations  of  his 
Lordfhip's  favour  were  not  conferred  on  the  good  DoSor 
jfirom  any  attention  to  the  amiable  qualities  judly  afcribed 
to  him  in  this  epitaph.  The  truth  is,  that  a  Canonry  of 
Windfor,  which  he  had  obtained,  by  the  favour  of  the 
.Duke  of  Marlborough,  being  thought  a  more  eligible  and 
proper  fituation  for  Mr.  James  Yorke,  wlio  had  lately  en- 
tered into  Holy  Orders,  and  whofe  name  1  mention  with 
reverence  and  refped,  than  the  much  more  lucrative  living 
-of  St.  Martin^Sf  then  vacant,  the  Dodor  was  prevailed 
.upon  to  make  the  exchange^  and  thereby  ioiWvKd  v\v^l«!- 
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vour^  tnd  loft  the  patronage,  of  that  noble  family;  wMch 
ever  after  embittered,  and  indeed  (honened  the  life  of  a  man 
ivho,  but  for  this  falfe  (lep,  might  have  been  advanced  to 
the  higheft  ftation  of  the  ciiurch ;  to  which  his  facceflbr  io 
that  patronage  at  prefent  does  honour.  Another  very 
ivorthy  and  learned  divine,  to  whom,  in  1738,  he  gave  the 
living  of  St.  George,  Southwark,  from  motives  which  did 
him  honour^  having  declined  the  proffer  of  marrying  a 
Mrs.  Jones,  his  Lordfhip's  own  fifter,  whofe  hufband  died 
in  the  King's  Bench  prifon  about  that  time,  and  who,  bj  a 
conftant  attendance  on  him,  had  acquired  habits  which  ren- 
dered her  not  a  proper  confort  for  a  clergyman,  could  never 
obtain  any  farther  preferment  from  his  Lord(hip,  though 
what  he  gave  him  amounted  not  to  the  value  of  the  fel* 
lowihip  of  Merton  College,  which  he  quitted  on  the  prof* 
peQ,  of  fuch  a  promifing  patronage.  Except  in  thefe  in* 
(lances,  fcarcely  one  of  the  many  livings  and  preferments  in 
his  difpofal  appear  to  have  been  given  either  in  reward  of 
merit,  or  from  private  or  perfonal  favour.  They  were  made 
to  ferve  his  great  view  of  extending  his  influence,  and  in« 
gratiating  himfelf  with  the  powerful  families  of  tiye  party 
he  was  conne3ed  with,  and  who  divided  the  right  they 
aflumed  of  recommendation  to  church  preferments  into 
cantonments  of  the  counties  they  pofTefTed,  and  wiihed  to 
prefide  over  and  govern.  By  this  management,  and  the 
-  mod  infmuating  art  of  addrefs  and  command  of  temper, 
which  he  poflVfTed  in  the  higheft  degree,  his  influence  and 
weight  in  both  houfes  of  Parliament  was  immenfe,  and  far 
beyond  what  was  ever  before  enjoyed  by  any  man  in  his 
ftation,  or  in  this  country.  Firmly  united  with  the  Pel- 
hams^  who,  after  Sir  Robert  Walpole*s  giving  up  the  Trca- 
fury,  had,  by  an  union  wi?h  the  leaders  of  the  pretended 
patriots  of  thot'e  days,  obtained  a  clear  and  decifive  fupe- 
riority  in  parliament,  Lord  Hardwicke,  from  being  ao  ex- 
cellent and  attentive  Chancellor,  became,  unhappily  for  his 
country,  a  politician,  and  a  firft-rate  Minifter  in  the  foe* 
ceeding  arrangements.  The  event  of  1 746  had  given  that 
Adminiflration  a  complete  command  over  their  Sovereign; 
and  the  depravity  and  corruption  that  prevailed  in  the  JiK> 
ceeding  parliaments  fecured  them  from  any  controul  on  that 
(ide  ;  fo  that  for  many  years  after  the  death  of  Mr.  PelhanH 
in  1754,  the  whole  power  of  the  ftate  centered  in  the  Dakt 
of  Newcaftle,  and  his  friend  and  diredor  Lord  Hardwicke^ 
without  whofe  advice  and  participation  that  Duke  nev^ 
made  the  leaft  movement.  Under  their  aufpices  were  miAf  * 
the   /everal  glteTati^a^  and  aiiAngcmccts  of  Mintflfy  hi 
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1 75$  and  6.   In  thofe,  places  and  penflons  were  diftributed 
fo  liberally  as  to  preclude  almoft  any  Ihadow  of  oppofition, 
in  either  HoUfe  of  Pariianient,  to  any  meafure  Government 
thought  proper  to  adopt.     But  thefe  meafures  proved  fo 
vreaky  pufillanimpusy  and  difgraceful,  as  at  length  to  roufe 
a  fpirit  of  refentment  and  indignation  in  the  people  at.large* 
rrhis  alarmed  the  fears  and  apprehenfions  of  Lord  Hardwicke, 
of  which  his  nature  was  very  fufceptible,  and  to  which  thje 
ig;i%at  refponfibility  in  which  he  a;id  his  connexions,  parti- 
cularly Lord  Anfon^  his  fon- in-law,  ilood>  to  whom  the 
lofsof  Minorca  was  generally  imputed,  gave  fufficienr  foun- 
dation.    Dreading  the  loud  cry  of  the  people  for  impeach- 
mehts  and  in()uiries  into  the  authors  of  thofe  councils  which 
}^i  brought  the  nation  into  fuch  a  calamitou  <  and  defperate 
Situation,  he  wifely  flirunk  from  the  ftorm  he  thought  he  faw 
burftiqg  on  his  head,  and  in  1756  refigned  the  Seals,  as  did 
XfOrd  Anfon  his  o^ce  of  firft  Commiflloner  of  the  Admiralty. 
The  puke  of  NewcaAle  alfo  quitted  th^  treafury,  fo  thsit 
forfbme  time  the  kingdom  was  left  without  any  adminiftration 
^t  all.     But  leaving  to  writers  of  the  general  hiflory  of  thofe 
tinges  A  delcription  of  the  deplorable  ftate  to  which  the 
country  was  then  redi^ced^  you  will  confine  yourfelf  to  the 
.parts  in  which  Lord  flardwicke  flood  confpicuous.     The 
i;n^rriage-ad,  whatever  praife  or  difpraife  is  annexed  to  it» 
wu  eiclufively  his  own.     The  bill  for  general  naturalisation 
of  the  Jews  enafled  in  one  feflion,  and  the  repeal  of  it  in 
the  nctt,  was  a  rheafure  congenial  to  his  principles  and  pufil- 
janimity.     Thefe  unpopular  ads,  his  unremitted  oppofition 
to  every  plan  for  eidablilhing  a  national  militia,  and  the 
fetching  a  foreign  force  to  proted  the  country  from  aninva- 
iion,  which  he  timoroufly  expeded  and  dreaded,  had  made 
him  obnoxious  above  any  other  member  of  adminiftration 
to  the  people  at  large,  though  his  power  and  influence  in  a 
.Houfe  of  Conlmons,  debafed  by  the  grofTell  corruption,  and 
Ipft  to  all  national  and  manly  i'pirit,  renfiained  in  its  full 
force.     By  a  happy  coalition  which  took  place  in  1757, 
^herein   he   and  his  colleague   the   Duke  of   Newcaftle 
iurniQied  their  proftitute  majority  to  the  friends  and  favour- 
Uei  of  the  people,  who  enfured  them  fafeiy  and  indemnity, 
the  threatened   inquiries  and  cries  for  punifliment  of  the 
delioquents  were  baffled  and  eluded,  and  the  noble  Duke 
.and  Lord  Hardwicke  again  formed  an  arrangecsent  of  mi-' 
Dillry  perfedly  to  their  own  fatibfadion  and  that  of  the 
pobUc    In  this  tranfadion  let  me  inform  you  of  a  mancou- 
VOL.U.  Y  ^cft 
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vre  of  his  Lordfhip,  in  his  'ckptrtment  of  difpoter  oF  bir 

dtgnities,  in  which  he  gratified  ibe  maltgnirf  ht  titd  ever 

borne  to  WiHes,  by  a  (Iroke  decifive  on  his  bmily  ini  for« 

tune.     The  latter  who  had  been  appointed  firft  GDmoiir- 

lioner  of  the  feals^  during  the  ffiort  abeyance  -of  adniinir- 

tratichy  ajid  was  confidered  and  looked  up  to  in  (be  cbaimon 

'  cburft  of  fuch  events  as  the  undoubted  fucceflbr  to  the  office 

of  Chancellor,  thought  he  had  difarnaed  the  ttftBL^  of  sntieot 

bickerings,  by  ftttling  %ll   the  diftribotion  of  officea  and 

'eoK)lunientsof  the  Court,  on  Lord  Hurdwicke's  refignation, 

'to  the  entire  fatisfafiion  of  his  Lordfliip.     Philip  Carteret 

'Webb,  whom  he  recommended  even  with  teira  to  bb 

IficccfSoTi,  was  gratified  to  his  utmoft  wtfli^  and  the  kbdeft 

'countenance of  the  Court  proaiifed  aodexpreflfed  to  bn  fb» 

Charles,  then  young  at  the  Bar.    So  far  ^i^ere  matters  fettled, 

that  a  peerage,  penfion,  and  tellerihip  of  the  Ezcbcx|Qer,. 

[were  agreed  as  of  courfe  to  attend  the  appointment.     What 

a  blow  did  Willea  feel  when  theie  demands, 'as  they  were 

'called,  having  been  reprefented  to  their  Soverigii  as  unrea- 

fonable  and  improper  to  be  granted,,  occafioned  an  inquirj 

whom  elfe  thefe  negotiators  of  preferment  had  to  reoom- 

'mendF  They  immediately  named  Mr.  Henley,  who  indeed 

*  did  honour  tO' the  nomination ;  and,  to  the  furprifb  of  the 

'world*  and  even  of  himfelf,  be  was  nominated  ^Keeper,  as  a 

'man  who  Jlipuhted  for  no  conditions  or  emoluments,  which 

are  fure  to  follow  the  appointment,  as  they  did  in  this  cafe. 

'  So  much  for  Willes,  whodied  foon  after  with  a  heart  broke» 

by  the  many  mortifications  and  dtfappointnnents  which  the 

arts  of  his  fuccefsful  rival,  and  his  own  want  of.  difcretto» 

tlirou^h  life,  had  heaped  upon  him. 

The  events  of  this  year,  1757,  in  which  the  nattoiiaf 
honour  and  vigour  was  funk  to  the  lowed  pitch,  ahd  whcfi' 
popular  refentment  againft  the  weak  and  corrupt  at^minif-*.; 
tration,  to  which  they  attributed  the  dtrgfacea  and  toffcf 
fuftained  in  the  Mediterranean  and  Americii,  had  well  n^^ 
proved  fatal  to  the  fortunes  of  Lord  HarJwicke  and  his  fan* 
in-law  Lord  Anfon,  difplayed  the  wife  and  politic  condu3  ftf 
the  former  in   its  great  luftre,  and  raifed    his  power  %f4 
influefice  to  an  height  beyond  what  they  ever  reached  beforeH 
or  after  that  period.     The  gocjd  King,  accuflomcd  10  ftibmit-^ 
implicitly  after  fome  impotent  (Irugglei  tor  emptoying  in  liH 
fervice   the  men  he  loved  and  lived  ythh)  Id  iKc  d'»6rar«  gf 
the  Duke  of  Newcaftle,  who  was  as  impUciily  diie3ed  by     ' 
Lord  Hardwicke,  was  induced  by  them  10  admit  the  fat^Ufw 
ilti  of  the  people,  Mr.  Pi(t  and  Mr.  Le^gc,  ttsta 
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fttid  cotiimit  to  them  the  abfolute  management  of  the  war 
and  foreign  aiFatrs. 

The  nation  at  once,  by  a  fort  of  inherent  elafticitj,  reco- 
vered from  the  defpondency  into  which  it  was  funk,  and 
dtfplayed  a  fpirit  that,  rebounding,  rofe  higher  from  its  fall. 
All  oppofition  in  parliament  ceafed,  and  aperfed  unanimity 
prevailed  through  the  kingdom,  The  new  leaders  brought 
ivith  them  the  fupport  and  countenance  of  all  good  men  and 
real  friends  to  their  country ;  and  difdaining  the  traffic  of 
jobbs»  or  foliciting  places  and  penfions  tor  their  adherents, 
left  that  field  open  to  the  old  praditioners  in  thofe  arts,  who 
were  in  poflfefTion  of  that  corrupt  majority,  now  fo  hapt>ily 
applied.     The  whole  fubordinate  arrangement  of  miniftry  ia 
that  year  was  made  by  Lord  Hardwicke,  whereby  his  ambi- 
tion, as  well  as  his  lefentments,  were  fully  gratined.     Lord 
Anfon  being  reftpred  to  the  head  of  the  Admiralty,  the 
offence  given  by  Mr^  Sandys^  having  been  one  of  the  Board 
that  had  fuccceded  him^  was  puniflbed  on  the  father.     Lord 
6aodys,  picafed  with  the  didindion  of  being  Speaker  of  the 
Houfe  of  Lords,  with  a  large  faiary,  was  difplaced  without 
the  lead  prev'rous  notice  or  compliment ;  and  having  itiade 
htmfelf  neceflitous  by  the  expence  of  conftant  oppofitions^ 
whilft  a  commoner,  with  which  Sir  Robert  Watpole  treated 
him,  as  the  morion-maker  of  Mr.  Pultney,  and  by  joining 
with  him  in  a  confiderable  loan  to  the  deceafed  Prince  of 
Wales,  wholly  loft  by  his  death,  was  compelled  to  fubmit 
to  accept  a  penfion  from  the  Crown,  by  conftantly  declaring 
flgainftthe  granting  and  accepting  of  which  he  had  obtained 
all  his  popularity.     His  entreaties  to  avoid  this  difgrace,  as 
he  thought  it,  and  that  it  might  be  covered  by  any  nominal 
place  of  bufmefs,  as  Chief  Juftice  in  Eyre,  Chairman  of 
Committees,  or  the  like,  as  it  had  been  for  fome  time,  were 
ineffedual.    He  then  begged  the  grant  might  fpecify  its  being 
made  in  reward  for  fervices  performed,  and  payable  at  the 
Exchequer,   not  by  Lord  Gage,  then  Pay-mafter  of  the 
Penfions.     This  was  granted  him :  and   he  was  told,  he 
might  draw  up  the  preamble  of  his  patent  himfelf :  which  he 
did;  and  preferred  being  paid  at  the  Exchequer,  fubjed  to 
the  taxes,  rathe/  than  as  a  penfioner,  which  would  have  been 
exempt  from  them.     In  vain  did  Lord  Sandys  plead,  that  it 
was  the  abfolute  ad  of  private  friendlhip  in  Lord  Winchelfea^ 
who  infiAed  on  hie  Ton's  being  one  of  his  Board ; — the  offence 
was  never  forgiven,  and  that  courtly  connexion  which  had 
fo  long  fubfiiled  between  them,  to  their  mutual  advantage  and 
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reciprocal  benefit,  wa9  wholly  put  an  end  to:  tqd  the  pre* 
tended  and  once  popular  patriot  funk  into  the  degraded  pen- 
fioner  of  the  Crown. 

Another  large  and  liberal  penfion  was  airo-bedowed  at  thi» 
time  on  Mr.  MaUock,  or  Mallet,  a  Scotchman,  of  no  great 
refpeSability  as  a  writer  or  a  man.  He  was  employed  by 
Lord  Hardwicke,  when  the  nation  was  exafperated  by  the 
ill  fuccefs  of  the  beginning  of  the  war,  to  turn  the  public 
refentment  and  vengeance  upon  Byng;  which  he  attempted 
to  do  in  an  accufation  and  fevere  inveAive  againft  that 
Admiral,  under  the  Ayle  and  charader  of  a  Pkin  man\  a 
pamphlet  difperfed  and  circulated  throughout  the  nation  with 
great  induftry  and  fome  fuccefs.  For  this  feafonabFe  inter- 
vention, and  fervice  he  had  beftowed  on  him  an  antinal 
flipend,  which  he  retained  to  his  death.  But  if  this  be  urged 
as  an  inftance  of  his  Lord(hip's  benevolence  to  men  of  genios, 
and  patronage  of  literary  merit,  let  it  be  recolleded  that  the 
fame  man,  on  his  fucceeding  Talbot  as  Lord  Chancellor^ 
deprived  Thompfon,  a  poet  and  patriot  of  the  (irft  clafs,  6i 
the  place  of  Secretary  of  Briefs,  which  had  been  given  him 
by  his  predeceflbr,  and  was  the  poor  poet's  only  fubfiftence 
And  fupport.  The  indigence  and  diftrefs  to  which  he  was 
hereby  reduced  was  happily  relieved  forac  years  after  by  his 
friend  Lord  Lyttelion,  when  he  came  into  power. 

Many  other  inftances  of  the  plenitude  of  power  pofTefled 
by  Lord  Hardwicke  at  tliis  time.  I  could  enumerate  to  yoby 
but  will  confine  myfelf  to  one,  involving  an  important  tranf- 
adion  relative  to  his  private  family  and  concerns,  and  perhaps 
accounting  for  a  public  one  not  fufpeded,  or  in  the  leail  com- 
prehended, at  that  time  or  fince:  to  elucidate  which  I  muft 
enter  rather  minutely  into  his  domedic  affairs  and  con- 
nexions. A  Mr.  James  Coekb  (the  Srother  of  his  excellent 
lady)  was  the  heir  and  lucceiTor  of  the  great  LordSomers,  and 
poflefTed  eftatcs  and  acquifitions  to  a  much  greater  amount 
from  his  father,  who  married  the  fiftcr  of  ihat  Lord,  thfai 
from  Lord  Somers  himfelf.  He  indeed  made  fcarcely  anytui*- 
dition  to  his  paternal  eft^Me  (avarice,  asSivift  acknowtcdgeSy  , 
he  had  none)  beyond  the  grants  forced  upon  him  by  King 
William,  of  certain  fee-farm  rents,  and  the  manor  of  Rygite 
in  Surrey.  The  value  of  the  latter  coniifted  chiefly  in  tbc 
influence  annexed  to  it,  on  the  clc^ion  of  two  membenb 
which  that  borough  returns  to  Pailiament ;  both  of  whom, 
after  the  decline  of  Alderman  rarfonS  interefi  there,  weie 
tioiformly  nominated  by  tiiis  fr^nily,  no  Other  itu^viduA 
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poflefling  property  in  the  borough  of  weight  fuflScient  to 
-warrant  any  competition  againft  the  burgage  tenures  and 
Aianerial  rights  they  were  in  pofliefflion  of.  Mr.  J^nies  Cocksy 
Vfho  was  always  one  of  the  members,  was  a  plain,  honefty 
-unambitious  country  gentleman;  and  by  a  fecond  marriage 
(the  iflue  of  his  firft,  the  C^le  heir  of  the  Bradford  eftate» 
^being  dead)  with  the  only  daughter  of  Lord  Berkeley  of 
Scretton,  had  a  Ton  born  in  17379  at  this  time  a  youth  of 
^ht  fined  and  mod  promtfing  parts  and  amiable  accomplifli- 
«ients,  much  carefted  in  the  family  of  Frederick  Prince  of 
Wales,  and  the  playfellow  of  his  children  about  the  fame 
«ge.  His  prefent  Majefty,  (if  his  memory  fail  him  not)  may 
recollefl  the  friend  and  favourite  of  his  youth,  his  every 
evening  almofi  being  fpent  in  play  and  boyifh  amufements  at 
Leicefter  houfe.  The  Prince,  who  had  a  peculiar  antipathy 
to  the  Chancellor,  iiad  given  this  youth  unfavourable  im- 
preflions  of  his  uncle,  and  alarmed  him  with  fofpicions  of 
xlandeftine  attempts  to  undermine  his  tntereft  in  this  borough, 
4|uxl  eftablifii  a  claim  to  a  joint  weight  in  the  eleSioa  of  its 
reprefentatives;  of  which  one  of  his  fons  had  ufually,  from 
.their  near  relationihip  to  the  proprietor,  been  complimented 
with  the  nomination.  Dlfcovcringon  inquiry,  as  he  thought^ 
ibme  grounds  or  luch  fufpicions^  and  havir^  roufed  his 
father,  always  extremely  indolent  and  inattentive  tobufinefs^ 
into  an  alarm  ibr  the  danger  that  threatened  this  his  favourite 
property,  he  .prevailed  on  him  to  throw  into  the  Area  will 
fae  had  made,  whereby  he. had  left  the  guardianChipof  this  his 
ion  and  the  management  of  his  affairs,  during  his  minority, 
to  Lord  Uardwicke,  and  to  make  another,  .delegating  that 
,truil  to  a  young  WorccfterChirc  nobleman,  of  cpvifummate 
tionourand  bright  abilities,  in  conjunction  with  his  own 
.brother,  ^  very  honeft,  but  unbred,  country  gentleman, 
with  a  Urge  family  of  children  ;  and,  though  very  rich,  pe- 
nurious and  covetous  in  the  extreme.  The  father  died  foon 
lifter  making  this  difpofition  of  his  affairs;  and,  on  the  will 
ibeing  produced,  t-hongh  bearing  every  internal  and  formal 
evidence  of  the  fr^nityof  theteHtator,  it  was  controverted  by 
l^ord  .Uardwicke ;  and^  contrary  to  ail  his  habhual  prudence, 
ahe  perluaTions  of  his  own  family,  and  the  advice  of  the 
ableft  civilians  of  the  times,  Dr.  Lee  and  Hay,  he  inftituted 
s  fuit  in  the  Conmons,  wherein  he  etideavoured  to  prove 
Jiis  brother-in-law  an  ideot^  and  incapable  of  making  a  will. 
This  irritated  his  fon  beyond  all  bounds;  and  though  the 
jnorthy  Judge  of  the  court.  Dr.  Bcttefworth,  rejeSed  all  fuch 
•irilegatioos  with  due  indignation^   and  Qonfirrped  a  will. 
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which  itfelf  proved  the  fanity  oF  the  teftator,  j^  did  the 
arttropt  fink  deep  in  the  mind  of  the  young  man,  and  gav«? 
him  the  moft  poignant  invetency  againft  this  his  uncle.  He 
VfSLS  now,  in  the  year  1 7  5B,  within  a  kvr  months  of  being  of 
age.  Poflfeflcd  of  youthful  ardour  and  an  aSive  fptrit,  he 
bad  taken  a  military  turn,  10  which  he  was  encouraged  by 
his  two  uncles,  who  now  acted  in  concert  with  refpe3  to 
his  education  and  the  milnagement  of  his  concerns.  Mr. 
John  Cocks  having,  in  the  arrangement  then  made,  been 
gratified  with  douceurs  to  himfcif,  and  preferments  and 
employments  for  feven  of  his  Tons,  by  which  they  were  all 
amply  provided  for,  gratitude  completely  bound  him  to 
make  due  returns  to  his  benefa£ior.  The  young  gentleman 
had  been  fentto  make  a  campaign,  as  volunteer  in  the  army 
of  the  King  of  Fi-uflia  during  the  moft  aftive  operations  of 
the  German  war.  From  thence  returning  fafe,  he  was 
incited  by  the  perfuafions  of  a  young  friend,  the  nephew  of 
H  refpedable  clergyman  of  the  name  of  Wells,  under  whofe 
care  he  had  been  educated  with  the  greateft  privacy  at  his 
living  of  Remnan,  near  Henly  upon  Thanies,  to  embark 
in  the  expeditions  then  carrying  on  for  invading  the  French 
coaft's;  a  meafure  planned  and  adopted  by  Mr.  Pitt,  merely 
to  expofe  and  degrade  the  idle  panic  of  preceding  ihinifters^ 
who  had  frighted  themfelves  and  the  nation  with  an  appre^^ 
henfion  that  a  few  flat-bottomed  boats,  and  landing  an 
enemy  on  our  coafts,  would  be  decifive  of  the  fate  and 
general  ruin  of  the  country.  This  paltry  apprehenfion  had 
been  the  fource  of  all  the  di (graces  and  lofles  of  the  formed 
year  in  the  Mediterranean  and  America,  by  keeping  at  home 
the  fleet  and  force  which  fore  gn  fcrvices  required.  This 
end  of  Mr.  Pitt's  was  fully  answered,  and  the  public  fpirit 
revived  and  fet  at  right  by  the  public  difplay  of  our  national 
ftrength,  and  the  alarms  given  the  enemy  by  the  attack  of 
St.  Maloe's  and  Cherbourgh.  Both  he  and  the  nation  re- 
voked again{l  continuing  fnch  a  futile  and  maroding  plan  of 
operations;  of  which  the  fuccefs,  fuppofmg  it  the'higheft^ 
could  never  balance  rhe  exptnce  of  the  expedition.  That  tO 
St.  Lunaire  bay  was  univerHilly  decried.  No  military  offi- 
cer of  nameor  tminence  could  Ivj  pfevailed  on  to  accept  the 
command  of  the  forces,  which  Teemed  deftined  todefthiSion^ 
and  poor  General  Bligh  lamented  moft  emphatically  hb 
having  been  dect)yed  into  that  fervice,  when  fetched  ftod 
Ireland  without  previous  notice  or  inftruftions.  •  Atkrilicd 
as  the  French  h.^d  been,  he  forefawthey  would  be  pr^pared^  , 
and  I'oicfold  ihe  fatal  event  of  iheatiempi-.    '^  Thcfe  es^ 
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^^  dttions/ vfays  hej  in  a  letter  to  Mr.  Pitt^  exculpating  his . 
condud,  '<  are  to  be  coniidered  as  attempts ;  and  troops  feat . 
^'  on  fuch  a  kr  vice  zsz  for  lorn  Jetaciment,  the  whole  of  which 
^*  may  perUh  at  a  particular  time  with  propriety,  and  to  the 
*'  fatisfadion  of  every  good  man,  as  putting  things  at  the 
**  worft,  theState  incursiio  danger;*'  and,  as  a  true  military 
iSian  comforts  himfelfj  that  in  the  engagement  of  the  rear- 
ward at  St.  Cas  the  number  of  the  killed  and  wounded  of 
the  enemy  was  by  far  greater  than  ours.  Upon  this  fervice 
vras  this  youth,  of  fuch  high  expeSations,  fent  in  company . 
ivith  his  friend  Wells ;  not  as  a  volunteer ;  as  fuch  he  might 
have  retreated  in  the  firft  boat  attending  the  embarkation : . 
but  dignified  with  the  commifllon  of  Enjign  of  a  Company  ^ 
tie  Grenadiers  in  the  Guards  allotted  for  this  fervice ;  whereby . 
he  had  the  pod  of  honour  configned  him  of  being  the  firft 
to  land  upon,  and  the  lad  to  quit,  the  enemy's  coaft.     No. 
doubt,  according  to  General  Biigh's  idea,  every  good  man^ 
and  the  noble  Lord  himfelf    who  had  kindly  procured  him 
that  commiilion,  felt  a  fatisfadion  when  the  Gazette  an- 
nounced the  following  (hort  lift  of  the  killed  in  that  unfor*; 
Cunate  and  moft  ill-condu&ed  a&ion  at  St.  Cas, 


OFFICERS  KILLED.  ^     . 

C  Major  General  Drury. 
Guards     ^  Captain  Walker. 

V Ensign  Cocks,/ 

-  ^     ,  ,       ,       5  Lieutenant  Mofc. 
Manners  s     i  j  -    ^       .  117  n 
1  Lieutenant  Wells. 

And  only  fix  others. 

And  it  occurred  to  few,  that  by  the  death  of  Enjtgn  Cocks 
ihe  property  of  a  borough,  returning  two. members  of  the 
3ritt(h  Parliament,  a  perfonal  edate  of  one  hundred  thoufand 
fioonds,  and  a  real  one  of  eight  or  ten  thoufand  pounds  a 

Cir,  was  transferred  to  his  worthy  relations.     What  purt 
rd  Hardwicke  had  in  this  tranfaSion  I  pretend  not  to 
■determine;  but  cannot  help  obferving  that  at  this  aera,  (heU 
.  tered  and  proteded  by  the  impenetrable   (bield  of  Pitt's 

Sipnlarity,  he  was  in  the  zenith  of  his  political  power. 
nder  that  diield  he  dealt  out,  in  full  force,  the  darts  of 
ihia  refentments  and  private  favour,  and  dire61ed  the  whole 
Hf^VfifJ  of  minifterial  influence  in  bedowing  (ubordinvLta 
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l^icei  Mi  pe(rft6ii8t  hj  whii^B  6hb  giMl  Md  Ilka  blMiMi^ 
tfie  fulpprtfiidb  6F  M  parliaiheMttrt  0jpip<yfiti6n>  iifd  aA  liUfiaU 
Imt  icqafcfcence  m  the  theilfttfel  idOj^lM  bjT  tKftt  trtflf  ^'^^ 
nnh.  1  think  tiro,  that  in  the  htftrtiaioiis  to  p6dr  Bligh 
th)b  l^h  and  ^y le  oJE «  ChanceriT  draftfitiink  is  ^«rjr  diftuSniible; 
and  that  in  reality'  no  otbei-  roccefs^dtd  iccme  br  #as  hbj^ 
for  froiVi  thii  enterlrirfle  than  the  ^tting  fid  6i  thb  ttNfct^ 
yoong  mati,  Who  ^as*  fo  iieair  en\€t\rig  life  i^  (b'briHiaHt  i 
{{yk^  With  fiicA  eclat  and  pb^^er,  ^  his  fortune  Hfeidj  cbifi- 
nekions  would  have  given  hitii,  t\m  of-  l-'elenurieAl  ftg&irift  i 
relatibh  1)]^  whom  m  ^as  fo  jnftly  prt^ckti,  iikd  high  iA 
perfonU  fiivour  with  his  future  Sovereign.  ThisI  vMtlii^ 
tb  affirm  is*  the  Otdy'clue  by  which  the  reethinglMbhlitMi 
that  'dccuiTcd  in  the  conduS  of  that  t^treal,'  the  nighl  mircll ' 
t^beatbf  dni'ro,  and  other  mifmahageiliie^t,  tSikci  boiAcft  dC 
by  Smollett  ihd  every  hiftbrikn  of  the  Kiine^  ctu<  fietbhMl 
br  accounted  Tor:  HThis '  fuVnefs  iX  pbwer,  ta  k  AibOrdHnlii 
nlriniffier  ktfA  the  -difpenfer  of  douceurs,  reqniiire  for  ^lniki{|f ' 
airid  managing  majorittes,  in  which  he  ^'lid  his  frieM  tM 
Dbke  of  Newcaftfe  were  fignally  dextrous,  he  retarned  liB 
a  new  King  diid  entetprifing  fivourite  broke  through  tMe- 
ihackles  in  which  the  good  old  George  the  Secopd  had  been 
to  long  held.  Lord  Hardwicke  had  no  (hare  In  the  meriti 
or  difhonour  of  the  peace  which  foon  followed  the  demife  of 
the  Crown,  and  the  dlfmiflidn  of  Mr.  Pitt.  His  political 
career  ciofed  with  a  tranfa&ion  quite  in  his  own  ftyle  ot 
arranging  a  minifiry;  .the  ridiculbus  event  of  which,  ami 
his  difappointment  in  not  obtaining  the  pod  of  Iprefident  oE 
the  Council,  on  which  he  had  long  fet  his  heart,  chagrined 
hirn  fo  much  as  perhaps  (hortened  his  life,  which  he  quitted 
the  year  after.  The  account  given  by  himfelf  of  tht9  ex*^ 
traordii^ary  tranfaJ^ion/  in  a  letter  "to  his  fon  Lord  RoyAoD^ 
depoiited  in  the  Britifli  Mufeum  among  Dr.  Birch's  papers, 
is  fo  eicpreflive  of  his  genius  and  chaTaSer,  ^that  his  hiflonaa 
c^ht  togfVe  irat  large.  To  fave  you  the  trouble  of  apply- 
ing for  it  at  the  Muftfum,  and  direftrrtg  you  io  N^  4325  of 
Mr.  Ayfcough^s  Catalogue,  where  the  original  may  be  foaml« 
I  have  tranfcribed  and  fent  it  to  yoiuj      • 
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I  htLVt  beard  the  whole  from  the  Duke  of  Newcaftle;  and 
CHI  Frifday  mofning,  iefiurce^  from  Mr.  Pitt.  But  if  I  was 
ko  attempt  to  relate  in  writing  all  that  I  have  heard  in  two 
cbnvetfali'onsy  of  two  hours  teach,  the  dottereUs  and  wkeat-ears 
wuldJlhA  before  I  could  firiifti  my  letter.  Befides,  it  is  as 
llrange  as  it  is  long,  for  I  believe  it  is  the  moil  exiraordinarj 
ininfadion  that  f  ver  happened  in  any  Court  in  Europet 
even  in  times  as  exWaordinary  as  the  prefent. 

J  witi  begin,  as  the  affair  has  gone  on,  prepofteroufly,  by 
telltng  you  that  it  is  all  over  for  the  prefent,  and  we  are 
eome  back,  re  infeSd 

*  It  began,  as  to  the  fubftance,  by  a  mc{&ge  from  my  Lord 
Bute  to  Mr.  Pitt  at  Hayes,  tBrough  my  Lord  Mayor,  to 
gtvie  htm  the  meeting  privately  at  fome  third  place.  Thit 
his  Lordihip  (Lord  B.)  afterwards  altered  by  a  note  from 
himfelf,  fa]Hng,  that,  as  he  loVed  to  do  things  openly,  he 
W>ould  come  to  Mr.  Pittas  houfe,  in  Jermyn-ftreet,  in  broad 
Jby^Mght.  They  met  accordingly ;  and  Lord  Bute,  after  the 
^rft  compliments,  frankly  acknowledged  that  his  roiniftrf 
eould  not  go  on,  and  that  the  King  was  convinced  of  it ; 
md  thercffore  he  /Lord  B.^  defined  Mr.  Pitt  would  open 
liimfelf  frankly  and  at  Urge,  -and  tell  him  his  ideas  of  things 
siod^perfonis  with  the  utmoft  freedom.  After  much  excufe 
•od  hanging  back,  Mr.  Pitt  did  fo  with  the  utmoft  freedom 
lideeiL,  rhoiugh  with  civility.  Here  I  mud  leave  a  long  blank 
tobe  filled  up  when  I  fee  you.  Lord  Bute  heard  with  great 
kteritionr  and  patience,  entered  into  no  defence,  but  at  Uft 
faid,  "'If  thefe  are  your  opinions,  why  (hould  you  not  tell 
•*  them  to  the  King  himfelf,  who  will  not  be  unwilling  to 
^  iiear  you  ?"— **  How  cad  I  prefurae  to  go  to  the  King, 
^  'Wfao'atn  not  of  his  Council  nor  in' his  fervice,  and  have 
^  >B0ipretenc3e  to  aik  -an  audience  ?  The  prefumption  wouM 

.;^.4irtoo  great."*— " 'But  fuppofe  his  Majefty  (houfd  ordet 

*  SfM  to  attend  him  j  I  prefume,  Sii,  you  wovXd  tiox  lel^iK^ 
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«<  it  ?''-^<  The  King's  comnuuid  would  make  it  my  dutfy 

*••  and  I  (hould  certainly  obey  it-'* 

This  was  on  laft  Thuifday  fevennight.— On  the  neitt  dif 
(Friday)  Mr.  Pitt  received  from  the  King^  anopeo  note  on- 
fealed^  requiring  him  to  artend  his  Mafefty  on  Saturday  nboir 
at  the  Queen's  palace,  in  the  park.  In  obeidience  heretOy  Mr. 

'Pitt  went  on  Saturday  at  noon  day,  through  the  Mail,  in  his 
:|;outy  chair,  the  boot  of  which  (as  he  faid  himrelf)  makes  it 
as  much  known  as  if  his  name  was  writ  upon  it,  to  the  Qoeen*ii 
palace.  He  was  immediately  carried^nto  the  clofet,  received  * 
.irery  gracioufly :  and  his  majeily  began'  in  like  manner  aa 
%is  quondam  favourite  had  done,  by  ordering  him  iy>  tell 
liim  his  opinion  of  things  aixi  perfbnsat  large,  and  with  jthe 

.   vtmoft  freedom ;  and,  I  think,  did  in  fubftanoe  make  the 

lil^e  confeffion,  tlyt  he  thought  his  prefent  ^inifters  could 

fiot  goon.     The  audience  laded  three  hours ;  and  Mr.  Pitt 

arent  through  the  whole  upon  both  heads  more  fully  tliair 

iie  had  done  to  Lord  Bute,  but  with  greaAcomplaifinoeand 

doaceur  to  .the  King;  and  his  Majefty  gave  him  a  very  gra-' 

xious  accueiU  ^d  heard  him  with  great  patience  and  atten-^ 

lion.     And  Mr.  Pitt  affirms,  -that  in  general,  and  upon  the 

anoft  matei-ial  points^  4ie  appeared  by  his  manner  and  manjT 

.axprefllons  to  be  convinced.     But  here  I  muft  again   avail 

myPelf  of  my  long  blank,  and  make  ovXj  one  general  de- 

fcription;  that  Mr.  Pitt  went  through  the  infirmities  of  thd 

peace;  the  things  neceflfaryand  hitherto  neglededto  improve 

and  preferve  it ;  the  pceient  ftate  of  the  natioQ|both  foretgn 

and  domeftic ;  the  great  Whig  families  and  (H^ons  which 

have  been  driven  from  his  Majefty's  council  and  fer^ricei 

which  it  would  be  for  iiis  intereft  to  reftore.     in  doing  tbia 

iie  repeated  many  names ;  upon  wbich  his  Majedy  told  bimf 

there  was  pen,  ink,  and  paper^  and  wiflied  he  would  writti 

them  down.     Mr.  Pitt  hunifoly  excufed  himfL-lf,  by  faying,  1 

that  would  be  too  much  for  him  to  take  upoo^im;  and  he   ^ 

might  u()on  his  memory,  omit  fome  material  per  Tons,  whi<b 

inight  be  fubje^  to  imputation.     The  King  fhU  laid  he 

liked  to  hear  him,  and  bid  him  go  on ;  biH  ||ii>d,  jiow  and 

then,  his  honour  mud  be  confulted;  to   which  IMtr*  Pitt 

anfwcred  in  a  very  courtly  manner.     Hi^  Majcfty  ordered 

him  to  come  again  on  Monday ;  which  he  did,  to  the  faizie 

place,  and  in  the  fame  public  manner.  J 

Here  comes  in  a  parenthefis,  th^t  on  Sunday  Mr.  Pitt  1 

went  to  ClaremoRt,  and  acquainted  the  Duke  of  KewciAle 

with  the  whole,  fully  perfuaded  from  the  King's  maimer 

aqd  behaviour  that  the  thing  would  do,  and  thai  ea  Mm*^ 
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drr  the  outlines  of  the  new  arrangement  would  be  fettled^ 
This  produced  the  nneflages  to  the  Lords,  who  were  Tent  for. 
Mr.  Pitt  undertook  to  write  to  the  Duke  of  Devonfliire 
and  the  Marqu'is  of  Rockingham,' and  the  Duke  of  Newcaftle 
^o  myfdf.  V 

But  behold  the  cataftrophe  of  Monday.  The  King  re- 
ceived him  equally  gracioufly;  and  that  audience  lafted  near 
two  hours.  The  King  began,  that  he  had  confidered  of 
"what  had  been  faid,  and  talked  dill  mora  (Irongly  of  his  ho- 
nour. His  Majefty  then  mentioned  Lord  Halifax  for  the 
Treafury ;  dill  proctfeding  upon  the  fuppofition  of  a  change. 
To  this  Mr.  Pitt  hefitated  an  obje3ion--i<-that  certainly  Lord 
Halifax  ought  to  be  confidered,  but  that  he  (hould  not  have 
thought  ot  him  for  the  Trcafury.— ^Suppofe^his  IVlajefty* 
ihould  think  (it  to  give  him  che  Paymafter's  place  ?  The' 
King  replied,  **  But,  Mr.  Pitt,  I  had  defigned  that  for  poor 
5*  G.  Grenville?  he  is  your  near  relation,  and  you  once' 
1'  loved  him,."  To  this  the  only  anfwer  made  was  a  low 
how.  And  now  here  comes  the  bait.  *f  Why,''  fays  his 
Majefty,  **  (hould  not  Lord  Temple  have  the  Treafury  ? 
f*  you  could  go  on  then  very  well.''— rSir,  the  perfon  whom 
jou  (hall  think  (it  to  honour  with  the  chief  condud  of  your 
aflPairs  cannot  poflibly  go  or\  without  a  Treafury  conneded 
?with  him.  But  that  alone  wilt  do  nothing.  It  cannot  be 
pirried  on  without  the  great  families,  who  have  fupported 
^he  Revolution  government,  and  other  great  perfonf,  of 
Vfhok  abili|ic$  and  integrity  the  public  has  had  experienced- 
end  who  have  weight  and  credit  in  the  nation.  I  (hould 
fonly  deceive  your  Majefty,  if  I  (hould  leave  you  in  an  opi-^ 
nion,  that  I  could  go  on,  and  your  Majefty  make  a  folid 
adminiftration  on  any  other  foot.  **  Well,  Mr.  Pitr,  I  fee 
f*  (or  I  fear)  this  will  not  do.  My  honour  is  concerned, 
P*  and  I  mu(l  fupport  it."     Etficfinita  eji  fabula.     Fof  valet, 

*    but  I  cannot  with  a  fafe  confcience  add,  plaitdite.     I  have 

made  my  Skeleton  larger  than  I  intended  at  (irft,  and  I  hope 

X  you  will  underftand  it.     Mr.  Pitt  profeflTes  himfelf  (irmly 

,  '*   perfuaded  th(i||my  Lord  Bute  was  fincere  at.  (irft,  and  that 

ihie  King  was  in  earncft  tl\e  firft  day ;  but  that  on  the  in- 

,  terroediateday,  Sunday,  fomeftrongefrbru  was  made,  which 

41^  prodiKed  the  alteration. 

Mr.  Pitt  likewife  affirms,  that,  if  he  was  examined  upon 

path,  he  could  not  tell  upon  what  this  negotiation  broke  off, 

nvhcther  upon  any  particular  point,  or  upon  the  general 

eomplexionof  the  whole;  but  that,  if  the  King  (hall  a(rign 

^  $,wf  particular  reafon  for  it^  he  will  never  contradiQ;  it« 
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My  (lory  has  been  fo  long,  though  in  truth  «  very  fliort 
abridgennent,  that  I  .fhall  not  lengthen  it  by  obTervatioaii^ 
but  leave  you  to  make  your  own :  it  will  certainly  be  given 
out,  that  the  reafon  was  the  uureafonable  extent  of  Mr. 
Pitt's  plan— a  general  rout ;  and  the  minority,  after  having 
complained  fo  much  of  profcriptions,  havte  endeavoured  to 
profcribe  t he  majority.  I  aiked  Mr.  Pitt  the  dire£^  qucftion^ 
and  he  afTured  me,  that  although  he  thought  himfelf  obliged 
to  name  a  great  many  perfons  for  his  own  exculpation,  yet 
jhe  did  not  name  above  five  or  fix  for  particular  places.  I 
niuft  tell  you,  (hat  one  of  thefe  was  your  humble  forvantfor 
the  Prefidcnt^s  place.  This  was  entirely  without  my  autho- 
rity and  privity.  But  the  King's  anfwer  was,  **  WV»  ^'■* 
*•  Pitt,  it  is  vacant,  tm6  ready  for  him;  and.be  knowa  lie 
^  may  have  it  to-inorrow,  if  he  thinks  fit." 

I  conjedured  that  this  was  faid  with  regard  to  what  had 
pcdSed  with  poor  Lord  Egremont,  which  made  me  think  it 
neceflary  to  cell  Mr.  Pitt  in  general  what  had  pafTeil  with 
that  Lord  (not  owning  that  his  LordfhipJbad  oiFered  it  di- 
redly  in  theKing^s  name),  and  what  I  had  anfwereds  which 
be,  in  his  way,  much  commended. 

This  obliges  me  to  dcfire  that  you  will  fend  tnt  by  the 
bearer  my  leiier  to  you  which  you  were  to  communicate  xq 
tny  Lord  Lyttleton,  that  I  may  fee  how  I  have  dated  it 
tbere,  fdr  I  hav/e  no  copy. 

I  fhall  now  make  you  laugh,  though  fome  parts  of  what 
goes  before  make  me  nielancholy,  to  fee  the  iUng  fo  com- 
mitted, and  his  Ma^efty  fubmitting  to  it,  drc.     out  what  I 
soean   will  make  you  Uugh,  is,  that  the  Minifters  are  fo 
Aung  with  this  admiffioh,  that  they  cannot  go  on  (and  what 
has  pafied  on  this  occafion  will  certainly  make  them  lefs  able 
to  goon);  and  with  my  Lord  Bute's  having  thus  carried  them 
to  market  in  his  pocket,  that  they  fay  Lord  Bute  has  MU 
tempted  to  facriiice  them  to  his  own  fears  and  timidity ;  that 
they  do  not  depend  upon  him;  and  will  have  nothing  to  do    , 
with  him;  and  I  have  been  credibly  informed,  that  bglfi^H 
Lord  Halifax  and  George  Grenville  have  d^||red,  that  be^H 
is  to  go  beyond  (ea,  and  refidefor  a  twelveinwith  nr  more."  ^ 
You  know  a  certain  cardinal  was  twice  exy^d  out  of  France, 
and  governed  France  as  abfoluiely  whilft  he  was  aikfeni 
when  lie  was  prefent. 

.Your's  affe£li^|^ly^ 

HARDWICfCE. 

P.M 
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P.  S.  On  fecond  thoughts  the  preceding  account  nt^ill  be 
defe£live^  unlcfs  you  give  fome  account  of  his  pcrfon,  and 
what  the  French  call  his  petHs  morales y  of  which,  from  your 
youthy  you  can  know  nothing  but  by  information.  He  was 
one  of  the  handfomeft  men  of  the  age,  and  btftowed  great 
attention  to  his  appearance  and  drefs.  By  this  he  attraded 
the  approbation  of  his  lady,  the  niece  of  Sir  Jofcph  Jekyll, 
v^bom  he  occafionally  met  with  at  the  Rolls;  to  whom  he 
proved  moft  properly  and  affeSionately  attached;  nor  was 
ever  guilty  of  ptaying  tht  fool  (which  was  always  his  term 
-for  intriguing)  with  any  other  woman.     The  reports,  circa^ 

lated  in  thofe  times,  relative  to  Lady  B and  Mrs.  Welk, 

I  confider  as  idle  tales,  without  the  lead  foundation  in  truths 
He  was  a  pcrfeS  patrem  of  temperance  and  fobriety.  His 
meslswere  not  even  convivial.  After  his  dinner,  which 
was  generally  hte,  he  latterly  dozed  for  fome  minutes,  during 
which  his  lady  kept  up  fome  degree  of  cheerful  con  verfation* 
On  recovering,  and  her  retiring  a  ftifFand  ceremonious  talk 
took  place,  in  which,  to  involve  his  fon  Heathcote,  when  he 
was  6r  the  party,  he  would  obfenx,  that  RutlandAiire  being 
the  Idad  county  in  England,  his  father.  Sir  Gilbert^  was  Tup* 
pofed  to  be  in  poffeflion  of  one  half  of  it ;  and,  if  he  goesoA 
CO  accumulate  as  he  has  dope,  bids  fair  to  be  the  proprietiir 
of  a  whole  county,  a  point  in  which  no  man  in  England 
ever  yet  arrived.  On  this  fome  fycophant  would  obferve^ 
f  has  his  Lordfhtp  might  perhaps  be  charged  with  a  fimilar 
view^  in  re|lrd  to  the  county  of  Cambridge;  for  though 
"Wimple  as  yet  bore  no  proportion  to  the  whole,  yet  the  title 
kleedsof  a  full  moiety  of  it  might  be  already  found  there  :-— 
a  fmile.  The  (lately  and  ceremonious  reception  of  his  vi- 
(itors,  on  a  Sunday  evening,  was  infipid  and  difguQing  in  the 
higfaed  degree.  For  the  vanity  difplayed  in  the  f>ainted  win- 
ckws  of  the  chapel  at  Wimple,  his  family  offer  in  excufe  that 
the  feveral  arms  of  the  illudrious  names,  conned^ed  with  the 
fe  of  Yorke,  were  colle&ed,  blar.oned,  and  prefented  to 
by  Mr.  Proufe,  member  for  the  county  of  Somerfet. 
inger  as  hAras  to  the  life  and  habits  of  county  gentle- 
li^  he  treated  them  with  infulting  inattention  ntxAhautewr. 
m£Smit  they  from  ever  fo  great  adiflant  part  of  the  county^ 
^Ather  lo  vifit  his  Lordihin,  or  fee  his  place,  their  horfes 
.were  fent  for  refrefhment  to  the  Tiger,  a  vile  inn,  near  half 
«  mile  diflfPli  as  1  have  experienced  more  than  once.  He 
had  DO  love  for  the  country  or  peculiar  tafle  fur  improve- 
ineiif.  Wiinpteexhibaed  fcenes  magnificent  and  vail,  with^ 
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out  being  pleafing  ro  the  eye.  He  fubmitted  indeedf  lik^ 
other  Lordsy  rometimes  to  entertain  the  natives^  but  with 
that  vifible  and  contemptuous  fuperiortty  as  difguSed  rather 
than  obliged  them.  When  in  high  good  humour  he  had  two 
or  three  ftock  (lories  to  make  Ks  compofty  laugip  which  thej 
were  prepared,  and  expeded,  to  do.  One  was  of  his  bailiff 
Woodcock,  who,  having  been  ordered  by  his  lady  to  procure 
a  fow  of  (be  breed  and  fixe  (he  particularly  defcribed  to  him, 
came  one  day  into  the  dining-room,  when  full  of  great  com* 
pony 9  proclaiming,  with  a  burft  of  joy  he  could  not  fupprefs, 
'*^  I  have  been  at  Royflon  fair,  my  lady,  and  got  a  fow  ezad- 
'*  ly  of  your  Ladylhip's  fize.'*  He  alfo  ufed  to  relate  an  in- 
cident that  occured  to  him  in  a  morning  ride  from  Wimple. 
Obferving  an  elegant  gentleman's  houfe,  he  conceived  a  wilh 
to  fee  the  infide  of  it.  It  happened  to  be  that  of  Mr.  Mon- 
tague, brother  to  Lord  Sandwich,  who  being  at  home  verj 
politely  without  knowing  his  Lordfhip,  conduced  htm 
about  the  apartments,  which  were  perfedly  elegant ;  and  ex* 
patiated  on  the  piSures,  fome  of  which  were  capital.  Among 
ihefe  were  two  female  figures,  beautifully  painted  in  all  their 
native  naked  charms,  drawn  from  the  life.  Thefe  ladiea, 
fays  the  mailer  of  the  houfe,  you  mud  certainly  know,  for 
they  are  mod  .ftriking  likenefles.  On  the  gued's  expre0iff 
his  perfed  ignorance,  why,  where  the  devil  have  you  led 
your  life,  or  what  company  have  you  kept,  fays  the  Captain^ 
not  to  know  Fanny  Murray  and  Kitty  Piftier,  with  whofe 
perfons  I  thought  no  faihionable  man  like  yon'could  be  un- 
acquainted? '^  On  my  taking  feave  and  faying,  I  (hould  be 
**  glad  to  return  his  civiliriesat  Wimple,  what  furprife  and 
*'  confufion  did  he  exprefs  on  his  difcovering  he  had  beeo 
**  talking  all  this  badinage  to  Lord  H^rdwickeP* 

His  great  nccomplifhment  was  an  evennefsof  temper  tod 
command  over  his  paflions,  which  fcarcely  ever  fuSered  hiai 
to  he  tranfported  into  any  indifcreet  aQion  or  intemperate  l>r 
indecent  exprefllon  of  refcntment.     This  conllani  calmneCkMi 
I  never  knew  forfake  him  but  in  one  or  two  inAances,  vhU^| 
fell  under  my  obfervation.     In  the  debate  on  the  Marriage*^ 
aQ,  in  th^  houfe  of  Lords,  which  was  oppolcd  with  warnuis 
in  the  other  houfe  by  Mr.  Fox,  his  Lord  ill  ip^s.  zeal  for  thi^l 
his  favourite  mcafure  betrayed  him  into  unbccom'mE^  and  ri^^ 
ther  abufive  expredions  towards  his  antaeronid,  calling^  h\^9 
in  the  warmth  of  inveSive,  that  kad^  liWk  mmi^     $\tn\Uf 
paffion  and  intolerance  of  contradidion  betrayed  him  into  > 
mean  and  unmanly  threatening  to  fome,  who  withdood  li^ 
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.  attempts  to  defeat  his  brother  Cook's  will,  that  they  (houlVt 

feci  feyercly  the  cffeQs  of  his  difpleafure  and  refentment; 

'  that  a  Lord  Chancellor  had  a  long  arm,  which  fliould  reach 

*  them  in  whatever  ftation  or  fuuation  of  life  rhey  nright  be 
'  placed,  and  however  fafe  they  might  think  theml'el'ves,  and 

out  of  his  reach.  This  threat  too  he  executed  with  an  ino- 
piacable  vengeance ;  one  gentleman  I  know  fuffered  from  his 
perfecution,  and  the  long  zrmoi  Chancery,  a  lofsof  many 
thoufand  pounds;  and  another,  a  very  learned  and  inge- 
nious  phyfician,  well  known  and  efteemed  at  Paris,  Rnd  £ 
believe  liill  living  there,  was  by  it  driven  for  many  years 
from  his  country,  degraded  in  his  charader,  and  nearly  ruin- 
ed in  his  profeflion.  ^ 

Dr.  Johnfon,  in  the  Life  of  Addlfon,  vol.  II.  p.  167,  well 
and  wifely  obferves,  that  the  neceflity  of  complying  witb 
•*  the  times,  and  of  fparing  perfons,  is  the  great  impediment 
•*  of  biography."  Hiftory  may  be  formed  from  perma- 
nent monuments  and  records,  *but  lives  can  only  be  writ* 
ten  from  perfonal  knowledge,  which  is  growing  every  day 
lefs,  and  in  a  fhort  time  is  lo(l  for  ever.  What  is  known 
can  feldom  be  immediately  told;  and  when  it  might  be  toki 
it  is  no  longer  known:  the  delicate  features  of  the  mind» 
the  nice  difcriminations  of  character,  and  the  minute  pecQ- 
liarities  of  condu^,  are  foon  obliterated ;  and  better  were  it 
much  (houldbe  filently  forgotten,  however  it  might  delight 
in  deicription,  than  that  by  unfeafonable  dete£lion  a  pang 
fiiould  be  gtven  to  a  defcenda^nt,  a  brother,  or  a  friend.  Im- 
preflcd  by  this  coniideration»  and  feeling  that  we  are  walking 
u^  apfeSf  under  which  the  fire  is  not  exiinguijhed^  I  forbear  en- 
?  larging  on  every  circumftance  my  recolledion  fiiggefts  to  me. 
whereby  it  might  be  made  appear  that  it  is  poflihle  for  a  man, 
even  in  this  enlightened  age  and  nation^  to  raife  himfelf  to 
Htbe  highed  eminence  of  wealth  and  honours  (as  they  are 
.called)  without  pofleiTing  a  fingle  fpark  or  (hadow  of  public 
^.'virtue^  or  contributing  the  lead  atom  to  the  happinefs,  im- 

*  pcovement,  or  honour  of  his  country  or  of  mankind, 

*  .  Of  this,  jf  you  have  any  doubt,  younsr  gentleman,- 1  re- 
CQOiroend  to  your  perufal  the  Diary  of  George  Bub  Dod- 

^dington,  publifhed  by  Mr.  Windham,  and  the  very  honefl 
and  fcnfible" account  of  *it  by  the  Editor.  Where  you  will 
fee  by  what  dextrous  management  of  the  'marketable  ware 
{barmigh  interefi)  left  him  by  a  relation,  Qeorge  Bub,  the  fon 
of  aoapethecaiy,  in Dorfetthire,  raifed  himfelf  to  fome  of  tho 

h'igbeft 
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liigbed  offices  of  tfae  ftite,  and  the  title  of  LordJMekonbe. 
This  pubUcation^  fuch  as  was  never  beforb  connmitted  to  pa« 
per,  ihcold  always  actompaiiy  the  inemqirs  of  LoM  Hajnd'^ 
wicke,  as  the  pi-oper  conxmentaiy  on  tiie  tUnes  ajid  tranT- 
adions  of' that  Lord  and  his  aJOTociates  in  adminiilraiiaD.— 
Heaven  fend  us  better  and  lefs  corrupt! 

With  every  good  wi(h  for  your  (iiccers  in  thi$  and  411  yoisr 
undertakiogsj  lamyoiir'sj  &c. 


General  Rule   of  Court  made   'm  tlie 
'  Coirrt    of    King's   Bench,    Michaelmas 
Term,   31  Geo.  III. 


It  IS  ordered.  That  the  Clerk  of  the  Rules  of  this  Cwft 
(hall,  for  the  future,  keep  a  book  in  which  (ball  be  eaftftd 
all  the  rules  which  from  time  to  time  (hall  be  delivered ^Hlti 
ejeSments,  inftead  of  the  prefent  book,  containing  a  Ufl^ 
the  ejedments  moved ;  in  which  book  (hall  be  mentioail 
the  number  of  the  entry,  tfae  county  in  which  the  prenrifaa 
lie,  the  names  of  the  nominal  plaintiff,  the  (irft  kfTor  of  tH||| 
plaintiff  (with  the  words  **  and  others'*  if  there  be  mcsiffi 
than  one],  and  alfo  the  name  of  the  cafual  eje£tor.     Andii 
is  further  ordered^  That,  unlefs  the  rule  for  judgment  (hall  be      , 
drawn  up  and  taken  away  from  the  Office  of  the  Clerk  of  the      | 
Rules  within  two  days  after  the  end  of  the  Term  in  which     \ 
the  ejedment  (hall  be  moved,  no  rule  (hall  be  drawn  up  or       I 
entered  in  the  book,  nor  (ball  any  proceedings  be  had  ui 
fuch  Eje&nent. 
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Proceedings  agmnft  Ren  wick  Williams,  commonly  caUei' 
the  Monster,  wkfe  Cafe  was  referved  for  the  Opinion 
•f  the  Judges,  which  was  now  delivered  by  Mr.  Jujiice 
AsHHURST,  as  follows: 

Renwick  Williams,  you  have  been  tried  at  the  Old  Bailey 
SeiSons,  in  July  laft,  (vide  the  Trial  at  Large  in  our  Ma* 
gaztne  for  July,    1 790,    page  393O   on    an   indidment 
founded  on  a  ftatute  made  in  the  6th  year  of  the  reign  of 
1)18  late  Majefty,  King  George  the  Id;  and  theindidment 
charges,   that  you,  on  the  i8th  of  January,    in  the  30th 
year  of   his  prefeut  Majefty's  reign,   at  the  parifli  of  St. 
James's,  in  a  certain  public  ftreet,  called  St.  James's-ftreet, 
wilfully,    malicioufly,  and  felonioufly,  did  make  an  aflault 
on  Ann  Porter,   fpinfter,  with  intent,  wilfully  and  maU« 
cionfly,   to  tear,  fpoil,  cut,  and  deface  her  garments ;  and 
that  you  on  the  faid  i8th  of  January,  in  the  parifli  afora* 
faid,    in  the  faid  public  ftreet,  did  wilfully,  malicioufly, 
and  felonioufly,    cut,    tear,   and  deface  her  filk  gown  and 
ihift,  being  part  of  her  wearing  apparel  which  flie  then  had 
#11,  ind  wore  on  her  perfon,  againfl  the  form  of  the  ftatute  ; 
%pOO  this  indidment  the  Jury  have  found  you  guilty;  but 
yepr^Counfel  made  two  objedions  in  arreft  of  Judgment ; 
thMi'  one  to  the  form  of  the  indiftmenf,  and  the  other  to 
Ibe  fabfiapce  of  it,   namely,    that  the  fads  as  proved,  did 
■ot  conftitute  the  offence  intended  to  be  puniflied  by  this 
Afi  of  Parliament.     A  majority  of  the  Judges  are  of  opi- 
Ifen  that  both  the  objeftions  are  well  founded ;  in  refpe^ 
to  the  6rft,  the  words  of  the  ftatute  make  it  neceflfAry  that 
the  aflault  and  the  tearing  fliould  be  at  one  aod  the  fame 
tiflne;  whereas,  here  it  is  nof  laid  as  the  fame  a6l;  but  for 
mj  thing  that  appears  on  the  face  of  this  indidiHent,  ft  may 
be  that  the  afTault  was  on  one  part  of  the  day,  and  that  the  ' 
tetringof  the  clothes  might  be  on  another  part  of  the  day; 
becaufe  it  does  not  fay  that  you  made  an  afTault  on  fuch  a 
day,  and  then  and  there  tore  the  clothes,  but  that  you  made 
foQb  an  affault  on  fuch  a  day  ;  and  that  op  the  faid  i8th  of 
Jtouary,  you  wilfully  tore  the  dothes.     Now,  the  law  in   . 
Iivoor  oip  a  prifoner,   requires  the  utmoft  {xeciflgn,  and  is 
.Vol.  II.  Z  ^  TVQX 
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not  to  be  made  out  merely  by  inference ;  therefore  the  in* 
didment  was  certainly  not  properly  or  accurately  laid :  witb 
refped  to  the  other  part  of  the  objedion,  that  the  cafe,  »» 
prov^,  >ias  not  rubftantially  ^ithm  the  iiitMit  of  the  AGt 
of  Parliament;  a  majority  of  Judges  were  Hkewife  of  opi- 
nion that  it  is  not.  The  occafion  of  enading  this  law,  was, 
Aiat  a  crime  of  a  very  ^xtraordihiry  and  unaccountable  tti'- 
(ure  was  then  committed,  by  learin^  clothes  in  the  ftreet 
for  the  mere  fake  of  mifchief;  and  to  bring  this  ebft  withiir 
that  A£t  of  Parliament,  the  primary  intentidh  of  the  peribn 
muft  be  the  tearing  of  the  clothes ;  whereas,  your  primary 
intention  appears  to  have  been  the  wottnding  the  perfim  of 
the  profecutrix :  the  Legiflature  neVer  looked  forward  to  u 
crime  of  fo  diabolical  a  natute,  As  that  of  wounding  hit 
MajeRy's  fubjeds  in  a  mod  fatage  manner,  for  the  mtre  pmr* 
pofe  of  wounding  them,  without  any  provocatmi  lo  the 
t)arty ;  if  they  had,  it  is  probable  they  would  hate  enntctd 
a  (liil  higher  puniihment  for  fuch  an  offence,  than  that  in 
this  Ad  of  Parliament;  but  as  the  Legiflature  didtiet  appre- 
hend, and  of  courfe  have  not  provided  for  it,  it  does  not 
fail  withm  the  province  of  thofe  who  are  to  expound  the  law^ 
to  ufurp  the  office  of  the  Legiflature!  but  though  jOfH  are 
not  within  the  la(h  of  this  law,  as  far  as  a  felonious  tStp 
the  common-law  remedy  is  flill  open  upon  an  indidmcnt 
for  a  mifdemeanor ;  and  if  the  fad  fhould  be  proved  to  the 
fatisfadion  of  the  Jury,  the  common  law  is  armed  with  fuf- 
ficient  power  to  punifh  the  offence,  fo  as  to  make  a  man  re* 
pent  of  his  temerity,  in  having  been  guilty  of  fo  fiagraatt 
breach  of  it.     At  prefent  you  will  be  reminded. 

iV//J«fr.— I  beg  leave  to  addrefs  the  Court  for  a  few  s»- 
inutes.  My  Lord,  after  a  confinement  of  fix  months,  ai 
difgraceful  as  it  has  been  diflrefllng  to  me,  1  feel  little  fa- 
tisfadion  at  the  interpretation  of  the  (lat^ite,  which  buad^ 
ther  cleared  my  charader  as  a  man,  nor  eftablifhed  mjr  itaoo>- 
cence  in  the  eye  of  juftice ;  at  laft  I  am  only  referved  forlb- 
verer  trials,  though  the  letter  of  thelaicr  may  not  appljrtai 
cruel  conviSEtion.  I  have  fuffered  prejudice,  whidi  mom 
Juftice  with  new  whips  to  fcoiirge  me.  My  cafe  fMMl 
the  very  fame  it  was  five  months  ago;  I  have  nonewerffc 
dence  to  offer ;  fuch  of  the  family  as  were  prefect  mih  mt 
in  DoVer-ftreet,  at  the  lime  Mifs  Porter  was  wtonded^  hxf^^ 
already  given  their  teftimony ;  that  tcflimonj  has  not  I 
credited;  as  it  was  the  true,  being  the  onty  rrtim 
have  to*adduce,  if  it  did  not  avail  me  then,  it  ^v^iU  not  i 
the  future.     MucVv  as  1  Vva\<L  \3een  abufed  and  UhK^ri  i 
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Ihe  public  prints,  and  bad  as  a  perfecuting  world  will  be 
difpofed  to  think  of  me,  I  will  neither  i'ufTer  people  to 
perjure  themfelves,  or  prove  another  alibis  my  innocence, 
however,  has  not  wanted  an  advocate.  After  the  publi- 
cation of  this.  Gentlemen,  was  I  to  fland  a  fecond  trial, 
the  fame  perjury  that  pu(bed  them  on  to  convift  me  be- 
fore, would  only  be  multiplied  for  the  purpofe  of  ftrength* 
cniog  thofe  witnefles,  as  the  learned  Gentleman  in  his  letter 
to  the  Judge  who  tried  me,  has  pointed  oot ;  and  therefore 
I  do  not  feel  the  lead  exultation  in  difcovering  that  after  a 
cruel  and  bitter  confinement  of  fix  months.  I  have  onl/ 
exchanged  a  lefs  mifery  for  a  greater.  Good  God  I  for 
what  am  I  referved  ?  without  friends  1  withodt  either  money 
to  fupport  me  in  my  difficulties,  or  to  enable  me  to  (land 
foother  trial  with  thofe  whom  reward  has  enriched,  and 
whofe  cafe  has  made  friends  of  all  men,  it  is  impoifible  that 
ft  poor  and  helplefs  individual  as  I  am,  (hould  ftruggle  with 
the  dream,  or  prevail  with  thofe  who  have  determined  they 
will  not  be  convinced.  I  ftand  an  inftance  of  (ingular  mis- 
fortune; while  my  paflion  for  the  fex  has  nearly  been  my 
fuin,  that  the  fingular  charge  of  a  nature  direfily  oppofite, 
ibould  completely  be  my  deftrufiion.  I  have  now  nothing 
to  hope  for  or  to  look  for  in  this  world :  to  my  Cod  alone, 
to  whom  my  innocence  is  known,  and  whom,  in  this  in- 
ftance, at  leajt,  I  have  not  ofTended,  I  turn  with  comfort  for 
fupport,  though  juflice  be  denied  mt  here ;  a  Father  fo 
kind  and  merciful  will  not  refufe  me,  when  I  demand  it 
.  of  my  profecutor  in  that  Great  Day  when  the  Judges  of  this 
Eftirtb  .will  themfelvcs  be  tried.  Moil  cheerfully  (hould  I 
.hftve  fought  amongft  favages  in  another  country,  that  pro- 
,  tedion  which  has  been  denied  me  in  this.  I  have  nothing 
farther  to  add,  my  Lord. 

He  was  then  •  remanded,  being  charged  on  feveral  in- 
didmeots  for  affaults,  to  be  tried  at  the  Middlefex  Quarter 
SeiEons. 


.  On  Monday  the  13th  of  December,  1790,  Ren  wick 
Williams  was  brought  from  Newgate  to  the  New  Seflfions 
Houfe  on  Clerkenwcll-Green,  to  take  his  trial  for  feveral 
■ffaulis  committed  on  the  Mifs  Porters  and  others;  and  be- 
ing fet  to  the  bar,  addreflTed  the  Court  as  follows i 

Z  z  Pr;- 
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Prifone^. — The  prejudice  of  the  times  beinjj  fomewhtft 
•bated,  I  look  round  to  thore  who  ire  to  proteS  my  inna« 
cence,  with  more  confidence  of  impartiality  than  I  formerl7 
experienced  in  another  place,  f  truft  they  will  this  day  rc- 
ftore  me  to  fociety :  the  fame  Almighty  Being  who  has  fa 
recently  chaftifed  me,  will,  I  truft,  not  always  extend  his 
rod,  but  will  this  day  defend  me  from  my  enemies ;  rely- 
ing not  niore  on  your  juftice  than  on  your  humtnity*  I  at 
once  plead  not  guilty ;  for  (hould  I  plead  guilty  for  the  fake 
of  form,  a  miftakcn  world  might  be  apt  to  think  I  adually 
am  guilty,  not  knowing  the  reafons  and  motives  that  might 
induce  me  fo  to  do :  I  faid  I  would  plead  guilty ;  but  I 
have  fince  determined  not  to  confefs- guilt  under  thofe  cir* 
cumftances,  though  by  fo  doing  I  (hould  avoid  much  per* 
jury  from  my  profecutors.  Sir,  your  deep  pcnetratioDj; 
will,  I  truft,  pierce  the  veil  with  which  my  accufers  have 
endeavoured  to  conceal  the  truth  from  your  fight;  and  your 
well-known  candour  and  impartiality  wiH  not  fuiFer  Falftiood 
to  triumph  over  Truth  and  Innocence.  You  fit  there  not 
clothed  in  the  terrors  of  an  angry  and  fanguinary  judge,  but 
with  that  mildnefs  of  Humanity  with  which  you  always  fmilc 
at  Innocence.  In  your  hands  I  feel  myfelf  fafe,  and  I  look 
up  to  you  with  confcious  hope  for  fupport,  in  the  whole  of 
this  trial :  yours  is  the  voice  of  Juftice,  becaufe  it  is  the 
voice  alfo  of  Humanity :  tq  talk  to  you  of  prejudice,  wew 
an  infult,  not  more  to  your  juftice  than  to  your  underftand- 
ing.  That  I  have  fufFered  from  prejudice,  is  certain  ;  but 
I  forgive  my  profecutrix,  and  efteem  the  former  Jury  fbf 
the  very  verdid  they  gave  me,  becaufe  they  gave  it  as  ihey 
believed  h :  in  the  fame  manner  I  ftiall  refped  yours,  let  it 
be  what  it  may:  I  am  confident  that  no  other  thatv tnitl^ 
will  prevail :  if  yoii  think  me  guilty,  in  the  name  of  God 
pronounce  me  that  very  monfter  that  my  foul  abhors^  and 
from  whofe  favage  hands,  I  would  this  moment,  st  the  riik 
of  my  life,  refcue  the  very  woman  who  has  fo  barbarooQf 
purfued  me:  to  your  verdid  I  fubmit  without  a  nrar- 
mur;  and  (hould  you  think  me  guilty,  let  the  pains  of  the 
law  be  what  they  may,  I  ftiall  continue  to  truft  an  Almighty 
God,  to  enable  me  to  fupport  thofe  fufferings  with  the  for- 
titude of  a  man.  Once  more,  Sir,  I  addrefs  myfelf  fo  yooT^ 
neither  my  poverty,  my  diftrefles,  nor  my  long  confiac' 
roent,  fave  me  from  the  obloquy  of  thofe,  whofe  purfci 
have  long  been  open  to  criminate  me  at  all  events;  yon 
Sir,  are  neither  a  fevere  nor  unjuft  Judge;  and  though  I 
have  fufFered  one  conviSiop,  trufting  to  your  mildners  ami 
to  yoix  candour  I  fubmit  to  take  cny  trial.  Chair- 
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CHAIRMAN^/&/^^0ff/»WlLLIAMMAINWARING|^« 

C^unfelfar  ihe  profieutimif 

Mr.  Pigoct^  Mr.  Fielding,  Mr.  Shepherd. 

Omnfetfor  the  prifiner^ 

Mr.  Swift. 

Clerk  of  the  P.ftWf.— Gcatlemcn  of  the  Jury,  The  pnfoner 
h  indided  for  that'he  being  a  perfon  of  a  wicked  and  cruel 
•difpofition,  did,  on  the  i8th  of  January  laft,  make  an  af- 
iault  on  Ann  Porter,  fpinder,  and  did  then  and  there  with 
force  and  arms,  roaiicioufly  beat,  wound,  and  ill-treat  her^ 
with  wicked  intention,  felonioufly,  wilfully,  and  of  his  ma- 
lice aforethought,  to  kill  and  murder  her ;  and  that  he  did- 
then  and  there,  with  a  certain  knife,  malicioufly  cut,  ftrike, 
and  wound  her,  giving  her,  by  fuch  cutting,  ftriking,  and 
wounding,  with  the  knife  aforefaid,  a  dangerous  wound  in 
and  on  the  right  thigh  of  her,  the  faid  Ann,  of  the  length 
•f  nine  inches,  and  the  •depth  of  four  inches,  by  means  of 
which  fhe  was  in  great  pain  and  anguifli,  and  loft  a  great 
quantity  of  blood,  and  was  in  great  danger  of  loiing  her 
Jife. 

A fecofid  County'  z\\9^Tgts  him,  for  that  he,  on  the  1 8th  of 
January,  in  the  parifti  aforefaid,  did  malicioufly  make  an  af- 
fairit'  «n  Ann  Porter,  and  then  and  there  with  a  certain 
knife,  malicioufly  did  ftrike,  cut,  and  wound  her,  giving 
hef  by  fuch  flriking,  cutting,  and  wounding,  with  the  knife 
aforefaid,  a  dangerous  wound  on  her  righ/  thigh,  of  the 
length  of  nine  inches,  and  the  depth  of  four  inches,  by 
means  whereof,  &ic. 

/(third Count 9  charges  him  on  the  1 8th  of  January,  for 
that  he  with  force  and  arms  did  malicioufly  make  anaflault 
-on  her,  and  then  and  there  did  malicioufly  beat  and  bruife 
fuRTf  ib  that  her  life  was  defpaired  of. 

TheindiSment  opened  by  Mr.  Shepherd,  andihecaie  by 
Mr.  Pigotf,  as  follows: 

Gentlemen  of  the  Jury^  You  have  probably  niany  of  you^ 
perhaps  all  of  you,  been  fo  frequently  called  upon  to  aflift 
in  the  adminiftration  of  the  juftice  of  your  country  in  that 
SQiportant  charader,  in  which  you  ar^  now  invefted,  that  it 
HGOuld  be  very  unneceflfanf  for  me  to  attempt  to  ^We.'jo>\ 
fij  il^ftription  of  that  ofience  which  the  Uw  Va  \\\ft  v^cVitCx- 
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cal  language  it  is  accuftotned  to  ufe,  has  denominafed  an  af- 
fault  and  battery :  you  know  very  well  the  nature  of  that 
otfence ;  you  know  in  general  to  what  you  are  to  apply  the 
evidence  you  Iicar  ivlien  fucli  an  offence  is  opened.  Gen- 
tlemcn^  if  this  defcription  oF  the  prifon<v*s  offence  would 
convey  to  your  minds  any  adequate  idea  of  it,  it  would  be 
very  unnecelTary  either  for  me,  or  for  any  perfon  Counfel 
againft  the  priioner  charged  wilt)  an  ofitnce  like  this,  to 
give  you  any  very  laboured  or  detailed  defcription  of  ir, 
undoubtedly  it  would ;  but.  Gentlemen,  fuch  is  the  (late 
of  the  law  in  this  country,  (though  I  an:i  fare  you  will  prc- 
fently  fee,  on  the  fmalleil  confideraiion,  it  is  no  reproach 
to  that  law,)  that  that  very  peculiar,  and  very  extraordinary 
crime,  unprecedented  as  it  is,  and  which  I  hope  will  fum.ih 
no  example  to  others,  that  extraordins^ry  crime  which  it  is 
my  duty  to  day  to  open  to  you,  thole  who  profccutc,  are  re- 
duced to  the  neceflity  of  profecuting  it  as  an  affanlt  and  bat- 
tery only.  Gentlemen,  the  bufinefs  of  legiflaiion  in  making 
laws  by  which  the  peace  and  wclrare  of  focieiy  are  to  be  fe- 
cured,  is  the  cifo;t  i)f  civil  wifdoni,  founded  on  common 
experience;  the  legillators  arc  not  fpecuUtii^s  oo  crimes; 
Icgiflators  are  not  fpeculatiOs  on  the  human  heart ;  they 
cannot  forefce  all  the  miferable  courles  of  depravity  which 
it  will  take,  they  muft  therefore  proceed  accoiding  to  ex- 
perience and  to  civil  wifdom ;  they  nuid  provide  for  fuch 
crimes  as  that  experience  (hews  to  have  been  committed; 
we  are  perfectly  familiar,  therefore,  with  ihofc  crimes  by 
which  the  high  roads  arc  infefted,  and  with  the  lefTer  de- 
predations in  the  flreets;  thofe  alfo,  by  which  peaceabiect* 
tixens  are  didurbed  in  their  dwellings  in  the  nighty  and  ib 
of  all  the  various  defcriptions  of  crimes,  with  which  Courts 
of  Judice  are  unfortunately  too  familiar,  with  thefe  you  are 
well  acquainted ;  but  with  a  crime  of  the  defcription  that  I 
am  to  have  the  misfortune  to  (late  to  you  to  day»  tip  !»•' 
man  legiflature,  no  man  who  had  in  his  power  at  any  UIIN 
heretofore  the  talk  of  forming  a  rule  for  theconduft  6f  bb 
fellow  citizens,  could  poiTibly  be  acquainted,  and  it  cIlM*' 
fore  (lands  unprovided  for,  as  hitherto  it  muft  b^,  batltt 
as  I  hope  it  will  be,  according  to  your  ycrdiCt*  and  A* 
fentence  of  this  Court,  for  the  moft  humane  miial  «V* 
think  that  the  fevered  punifliment  ought  to  follow  iiM 
a  crime  of  fuch  a  nature ;  a  crime,  Oentlemeni  Mptf  * 
all  human  fpeculation,  confounding  all  the  chratidijlw . 
this  Court,  and  fimilar  Courts,  in  all  ageaof  tbft'^  ^ 
Gentlemen,  it  is  yet  however  true,  that  thia' 
^fco  comixilticd^  zxAW  \ii\^^\x^Si^\^xoiMn'tti'^ 
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Searching  for  any  pofCble  inducement,  you  (houkl  find  that 
jearch  defeated,  I  am  fure  you  have  too  much  experienct 
yet  to  doubt  the  fad,  which  will  be  proved  to  you  beyond 
the  poflibillty  of  a  cavil.  I  mud  take  the  liberty  to  remind 
you,  tliat  it  would  be  a  mod  melancholy  circumftance  for 
the  public  juftice  of  the  country,  if  after  a  criminal  has 
committed  crimes  of  the  defcriptidn  which  I  (hall  here  lay 
before  you,  becaufe  he  is  capable  of  adding  one  vice  more 
to  thofe  which  he  poflefTed,  naniely,  that  of  cant  and  hypo- 
crify ;  becaufe  be  is  capable  of  coming  into  a  Court  ef 
Juftice,  and  prefuming  to  call  his  Maker  to  witnefs  his  in- 
nocence, and  addrefs  a  Jury  as  he  has  juft  done  in  your 
prefence,  and  will,  no  doubt,  do  again,  on  the  nature  and 
extent  of  bis  fufferings,  that  he  is  to  mock  public  juftice^ 
und  go  out  of  Court  in  a  fituation  to  do  again  what  he  has 
already  done ;  or  that  becaufe  he  has  the  effrontery  to  fee 
up  an  alibi,  you  are  of  courfe  to  believe  it.  (Here  the 
iearned  Counfel  minutely  related  the  circumftances  of  the 
•cafe,  declaring  that  he  had  not  words  to  exprefs  the  dread- 
ful injury,  the  ihocking  barbarity,  the  brutality,  the  ferocity^ 
of  the  prifoner,  who,  in  total  want  of  all  morality,  of  all 
humanity,  and  of  all  the  claims  of  manhood,  had  made 
this  attack  on  the  perfon  of  Mifs  Porter.)     On  the  point  of 

•  identity,  Mr.  Pigott  obferved,  if  the  circumflances  of  their 
liaving  often  before  been  infultcd  by  him  in  the  ftreets, 
and  now  feeing  him  fo  pfainly  on  the  ni?ht  the  wound  was 
^iven,  leave  rcafonable  doubts  about  identity,  there  is  an 
end  of  human  teftimony;  no  man  can  be  identified  that 
ope  does  not  live  with,  and  eat  and  drink  with  and  fee  ail 
day.  Gentlenien,  this  is  the  outline  of  the  cafe  I  (hall 
have  to  lay  before  you ;  I  (hall  not  anticipate  the  nature  of 
the  prisoner's  defence.  Gentlemen,  in  the  difcharge  of  the 
duty,  wliich  is  now  upon  you,  you  have  this  fatisfadiion, 
that  whereas,  in  other  cafes,  though  the  law  will  have  fa- 
crifice,  yet  undoubtedly^  your  hearts  often  bleed  oyer  the 
vi&ims  that  v/e  are  obliged  to  drag  to  the  altar  of  Juftice; 
hut  in  the  prefent  cafe,  ail  the  lenfibilitics  of  a  good  mind 
muft  have  the  contrary  cfl'eQ:  here;  we  mud  know  that  thfe 
confec^uence  will  be,  ihat  this  man  will  be  prevented  from 
doing  iiich  mifchief  for  a  time  at  lead,  and  we  are  to  hope, 
tha&'he  will  be  difpofcd  of,  after  he  has  ftifFered  the  fentence 
of  the  law ;  he  has  had  the  benefit  of  that  Uw  already  ;  the 
venerable  Judges,    who  adminifter  and  interpret  it,  have 

,.been  of  opinion,  that  even  againd  ^'m,  when  they  had  in 
contemplation  fuch  a  crime  as  /%/x,  that  the  fpirit  and  letter 
pf  a  ftatute  is  not  to  be  ftrctched  an  iota»  evetv  \ti  V{v%  c<^^^\ 
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therefore.  Gentlemen,  here  we  «re  before  yoo,  on  an  iiH 

didment  of  an  affauU  and  battery,  and  I  am  perfuaded  yon 

will  do  in  this  cafe,    between  the  public  and  the  prifo- 

ner,    that  juilice  which  will  give  the  mod  complete  fatis« 

faSion. 

He  then  produced  the  evidence;  which  being  the  fame 
as  was  given  on  the  former  Trial,  we  refer  to  our  account 
of  that  proceeding.  Vol.  I.  p.  393. 


JIfter  the  Evidence  was  finijbed^  Mr.  Stvift  opened  tie  Pripmr^s 
Defence y  asfoUows: 

Gentlemen  of  the  Jury,  I  never  felt  myfelf  in  a  mote 
aukward  fituation  in  my  life  than  I  do  at  r his  moment ; 
not  that  I  have  a  bad  cafe  to  defend,  for  1  think  that  I 
have  an  exceeding  good  one ;  but  the  difficulty  I  have  to 
contend  with  is,  with  gentlemen  of  great  abilitie5,  fo  great, 
that  I  cannot  add  to  them  by  any  praifcs  of  mine;  I  feel 
jiiy  own  deficiency.  I  have  been  bred  to  the  profefTion,  at 
you  fee,  bur,  very  unhappily,  I  am  very  much  out  of  the 
habits  of  it ;  I  (hall  therefore  hope  for  foiDe  candour  and 
allowance,  if  through  the  impetuofity  of  my  temper,  or  any 
other  caufe,  I  fhould  fall  into  a  millake.  1  have  another 
circumflance  to  encounter;  a  popular  idea  has  gone  forthy 
but  I  truft  it  is  very  ill-founded  indeed,  that  I  have  an  en- 
mity  to  the  fex,  and  that  no  man  would  take  up  this  caufe, 
that  had  not ;  thefe  are  calumnies,  however,  that  no  man 
will  ^nture  to  my  face,  and  I  am  fure  there  is  no  woman 
that  will.  Gentlemen,  the  caufe  of  beauty  is  that  caufe  which 
every  man  mufl  be  proud  to  be  engaged  in ;  but,  on  the 
other  fide,  the  dofefl  inveftigation  of  the  cafe,  the  more  I 
examined  into  it,  the  more  innocent  I  found  thi&mao. 
Gentlemen,  the  learned  Counfcl,  Mr.  Pigott  (and  I  do  not 
mean  to  impeach  the  principles,  integrity,  and  virtue^  of 
the  worthy  Gentleman),  obfeived,  that  the  charader  tf 
Mr.  Angeiflein  could  not  be  impeached ;  now,  althou^  a 
roan  may  mean  extremely  well,  yet  rewards  of  a  very  hig^ 
and  exorbitant  nature  are  attended  with  a  dangerous  in- 
fluence ;  and  in  the  calendar  of  the  country,  inflancet  may 
be  found  of  men  who  have  not  only  ttumpt  up  evidence  ID 
obtain  rewards  themfelves,  but  to  get  it  for  othere  ;  I  ds 
rot  mean  it  is  fo  this  day ;  the  legiflators  have  fixed  OD  IC- 
war<!s  of  a  certain  fum  ;  and  I  mud  fay,  when  a  privatt  kH  , 
dividual  (Icps  out  of  that  line  which  is  conftitutionally  ap-t 
pointed  on  thofe  occafions,  however  he  may  not  err  in  uk\ 
hearty   he  certainly  errs  in  his  judgment  j   the  influeoBl-'* 

which 
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^idi  rewards  have,  if  it  has  Dot  been  employed  on  fome 
part  of  the  evideoce  you  have  heard  to-day,  has  been  re- 
ceived by  others,  and  you  will  judge  what  credit  you  will 
give  to  that  man,  I  mean  Coleman.     Gentlemen,  I  am  very 
unufed  to  public  fpeaking ;  I  have  been  about  this  buflnefs 
all  day ;   and  if  I  am  in  a  labyrinth,  you  will  get  me  out. 
My  learned  fnend,  who  (irft  addrefled  you,  called  the  addrefs 
that  the  poor  prifoner  made  to  you,  cant  and  hypocrify ;  he 
faid  it  was  nothing  more  than  cant  to  call  his  Maker  to 
bis  innocence,   that  it  was  a  mockery  of  public  juflice:  I 
prefume  not ;  and  (hall  eftablifli  it  to  your  fatisfadion :  the 
Gentleman  has  foftened  the  expreflion,  by  calling  it  trid» 
that  have  been  played  before:  he  faid  they  were  a  fine  fa- 
mily, and  that  they  are  a  fine  family  you  have  had  a  fuffi* 
cient  proof;  the  Gentleman  fhould  have  left  that  to  you  :  I 
know  very  well  the  power  of  beauty;  I  know  very  well  its 
influence  on  the  human  heart ;   certain  1  am  you  are  not 
men  if  it  would  not  have  an  influence :  they  are  a  fine  fa- 
mily ;  but  becaufe  they  are  a  fine  family,  juflice  mud  not 
lean  all  on  one  fide :  I  (hall  now.  Gentlemen,  go  into  fome 
part  of  the  evidence ;  and  I  believe  fome  of  you  have  taken 
notes  more  corredly  than  I  have:  (irft,  I  muft  prefs  on 
your  memory  the  circumftantial  and  very  (Irong  declarations 
of  the  two  firft  witnefTes,  and  Mrs.  Neale,  with  refped  to 
the  hour  that  they  came  out  of  the  ball-room;  that  hour  is 
the  beft  part  of  my  cafe  ;  therefore  I  defire  you  will  re- 
member it  was  a  quarter  after  eleven :  Gentlemen,  the  only 
jueftion  for  your  confideration  is.  Whether  the  perfon  who 
:ommitted  this  outrage  was  the  man  at  the  bar  ?  Mifs  Sarah 
Porter  tells  you  that  juft  as  (he  pa(red,  a  chair  was  going 
>y,   and  (he  felt  at  that  inftant  a  ({roke  from  Yomebody, 
vho  I  am  very  ready  to  admit  was  the  perfon  that  wounded 
ler  fifter;  that  they  ran  all  together,  and  both  defcribed  that 
he  perfon,    whoever  he   was,    (truck   that  woman  and 
{dq)ed  down ;    one  knew  him  as  he  (looped  down,  and 
be  other  knew  him  as  he  ftood  up.     Gentlemen,  1  (hall 
rail  a  witnefs  to  you,  that  (hall  prove  to  you,  that  there  is 
itcrally  a  bow-window  on  each  fide  the  door,  which  fuf- 
icfenily  intercept  the  lights.     Gentlemen,  your  own  reafon, 
irithouthiy  proving  it,  will  tell  you,  that  if  there  is  an  in- 
eroeplion  of  light  on  the  right  and  on  the  left,  if  a^man 
lands  with  his  back  to  the  light,  it  is  impoflible  the  light 
ao  h\\  on  his  face;  the  only  queftton  is,  Whether,  under 
II  the  circumdances  of  the  cafe,    this  was  the  man  who 
pmmttted  that  outrage  ?  Mifs  Sarah  fays  (he  knew  him  by 
k  lights  in  the  pafllaje ;  that  flie  (aw  a  man,  and  a&enras:d% 
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l)elieved  him  to  be  the  man ;  that  1  will  not  difpute ;  the 
brother,    however,    though  he  held  the  door  in  hii  hand, 
recolleds  nothing  of  him ;    why  not?   He  did  not  know 
him  before ;  therefore  the .  fifters  go  On  theit  fore-know- 
ledge, and  one  of  them  tells  you,  if  ftie  had  not  known  him 
before,   (he  (hould  not  have  kpown  him  then ;  (he  knowa 
the  man  that  abufed  her,  (he  knows  the  man  that  infulted 
ber,    but  not  the  man  that  wounded  her;  they  have  beea 
more  circumftantial  than  they  were  befbrcu     Gentlemen,  ( 
happened  to  ufe  a  term  very  much  nude  ufe  of  in  the  pro- 
feition,  I  called  it  boljlering  up  of  evidence;  I  do  repeat  it 
again ;  let  it  give  what  offence  it  will,  they  have  found  it 
convenient  to  bolfter  up  the  weak  part;  they  have  produced 
the  brother,   to  prove  nothing;  they  have  produced  Mrs. 
>Ieale,  becaufe  (he  has  done  them  no  good ;  they  produced 
her,  in  order  to  bolfler  it  up,  by  a  number  of  evidences,  to 
bring  out  fuch  matter  as  was  not  brought  out  before  s  they 
chufe  tobolfter  it,  and  1  will  repeat  it  here  in  and  out  of  Court. 
Gentlemen,  on  the  former  trial  1  muft  make  an  obfervation; 
when  the  Mifs  Porters  told  their  ftory  there,  they  did  not 
fay  one  fingle  Syllable  that,  when  thty  got  into  the  houfe^ 
they  mentioned  the  man  to  thtir  father,  mother,  or  bro- 
ther; only  that  they  were  wounded  by  fome  man  or  other; 
today  they  begin  and  produce  the  fame  people,  and  they 
themfelvcs  get  out  of  them   what  they  know  would  have 
been  extorted  from  tliem  in  private  converfation ;  therefore 
I  repeat,  they  are  brought  to  bolder  up  the  weak  parts  of 
the  former  trial.     With  refpefl  to  the  number  of  times  that 
they  fay  they  faw  the  man,  I  doconftfs  that  they  faw  fome 
man  extremely  like  the  prifoncr.     If  there  is  anyone  fad 
tiiat  c^n  ^lengthen  the  cafe,  that  at  times  a  man  like  the 
prifoncr,    and  at  othei  times  fome  man,  would  (top  tbem^ 
nnd  ufe  words  the  moft  drcadtul ;  that  a  man  (hould  at  9ne 
lime  be  fo  wanton,  fo  favage,  lay  afide  his  humanity,  aodtM' 
a:  another  time  he  (liould  pafs  on,  and  not  fpeak  to  themf 
this  is  extraordinary,  and  1  am  not  difpofed  to  believe  it} 
however,  that  fome  man  has  infulted  them  in  this  imnpeTy 
in  their  various  walks,  I  dp  believe.     Gentlemen,  widi  f^ 
fpc6l  to  the  point  of  identity,  th^re  was  a  particulitf  cftfe^ 
I  forget  the  very  year,  where  a  very  worthy  gentleiiwv»  Sir 
Thomas  Davenport,  was  rol)bed  fomewhere  in  the  vidoity 
of  London;  he,  his  wife,  his  coachman  and  footmaii,  and 
1  do  not  know  how  many  more,  fwore  in  a  very  formal 
manner  to  two  men ;  Sir  Thomas  went  fo  far  as  to  fwetr  i* 
the  horfe ;  Lady  Davenport  would  not  fwear  to  the  horfti 
/  think   there    were  ihui^  ^%  cefi^Stabie  (kcopfe  as  Sli 
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Thomas  himfelf,  who  proved  an  alibi,  and  the  men  were 
both  honourably  acqoitted ;  and  yet  it  wtf  admitted,  on 
all  hands,  that  Sir  Thomas  fwore  with  the  utmoft  purity 
of  minti ;  and  fo  the  mtftake  is  here ;  I  fay  it  is  no  impeach- 
ment of  her  veracity,  when  I  fay  that  Sir  Thomas  himfelf 
^vas  miftaken  ;  I  only  mention  this  to  (hew,  that  though 
the  witnefles  fpeak  pofitively  as  they  have  thought,  yet  that 
they  may  be  deceived.  Gentlemen,  the  learned  Gentleman 
has  been  long  verfed  in  the  fchool  of  Eloquence ;  I  hav« 
been  a  rerired  man ;  I  took  up  this  caufe  wi^h  the  feelings 
of  a  man;  the  learned  Gentleman  can  wind  round  you;  he 
knows  all  the  roads  to  your  hearts;  he  can  talk  of  a  fine 
family,  to  work  on  your  feelings;  I  do  not  poflefs  thofe 
powers ;  I  mutl  tell  you,  in  d'lrtGt  terms,  that  from  my 
(bul  I  mod  fmcerely  believe  the  prifoner  innocent.  Gen- 
tlemen, I  could  tell  you  of  a  lady  that  has  been  mod  bar-^ 
baroufly  and  cruelly  wounded;  I  was  with  her  at  the  mo« 
ment  it  happened,  on  the  20th  of  Auguft ;  and  a  moft  cruel 
bafmefs  it  was ;  and  1  am  forry^to  fay  that  was  the  feventh 
time  (he  had  been  aflaulred  fince  Williams  was  committed. 
I  could  not  get  the  lady  here  to-day ;  her  father-in-law  is' a 
very  old  man,  and  he  is  dangeroufly  ill,  but  I  hope  you  will 
give  credit  to  the  fad ;  if  not,  I  will  be  fwom  to  the  truth 
of  it ;  however,  if  it  (hould  appear  that  women  have  re- 
ceived frequent  and  dangerous  wounds  in  ihefe  parts ;  if  it 
Oioald  appear,  that  the  very  man  who  wounded  this  lady, 
anfwers  the  exaS  defcrtption  that  Mifs  Porter  gave  at  Bow- 
ftreet,  and  ufed  the  exad  language  of  Oh,  <>h!  and  ftared 
her  in  the  face,  and  (looped  at  her,  I  think  it  will  have  fome 
influence  upon  you.  Gentlemen,  I  tnift,  as  the  dignity  of 
homan  nature  is  at  ftake,  and  as  a  poor  helplefs  man  (lands 
here  unbefriended,  humanity  will  (lep  forth :  if  the  learned 
gentlemen  deny  me  that  juflice  here,  I  muft  fay  before-hand» 
ihey  are  afraid  to  meet  the  quedion. 

He  then  produced  the  fame  witnefTes  to  the  alibi  as  were 
examined  on  the  former  Trial ;  after  which  the  Chairman 
fununed  up  the  cafe,  recapitulating  the  whole  evidence  Very 
minutely,  with  many  pertinent  obfervations  conjuring 
•the  Jury,  for  God's  fake,  to  div^ft  themfclvts  of  all  preju* 
dice;  and  the  }ury  retired  for  half  an  hour,  doubting  only 
whether  they  (hould  fincTthe  prifoner  guilty  of  an  afTiult 
with  an  intent  to  murder,  or  only  of  a  common  aflfault, 
when  ifaey  returned  with  a  verdid. 

Guilty  of  tie  ^hok  indiament. 
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On  the  following  day  he  was  indided  (or  a  fimtlar  aflault 
on  Elizabeth,  the  wife  of  Thomas  Davis. 

Elizabeth  Davis  fiuom. 

(Examined  by  Mr.  Shepherd.) 

I  am  the  wife  of  Thomas  Davis.  In  May  laft,  I  lived  in 
Clarke*s*Court,  Holbom,  very  near  Little-Tumftile :  I 
was  coming  up  Holborn,  lad  May^  the  5thy  between  nine 
and  ten  in  the  evening:  a  man  fpoke  to  nne;  the  firft  word 
he  faid,  was.  Where  are  you  going  ?  I  did  not  immediately 
anfwer  him ;  he  met  me,  and  turned  back  with  me ;  I  did 
nrot  know  he  fpoke  to  nie ;  he  faid  again^  Where  are  you 
going  ?  I  faid.  Home ;  he  faid.  Where  is  your  home  ?  I 
faid.  Not  far ;  he  faid  no  more  to  me  for  fome  time ;  he 
continued  walking  a  Httle  before  me,  and  fometimes  a  littie 
behind,  from  the  top  of  Chancery -lane,  to  near  the  Bull 
and  Gate ;  he  then  accofted  me  with  a  nofegay  he  had  in 
his  hand,  and  faid.  Are  not  thefe  very  pretty  flowers?  to  the 
bed  of  my  rccolledion ;  but  i  cannot  fay  to  this  lad  word  ; 
it  was  a  largifli  nofegay ;  I  faid,  Yes,  Sir ;  I  did  not  take 
particular  notice  of  the  flowers;  he  put  it  to  my  nofe,  but 
I  did  not  let  it  touch  me. 

^  Had  you  an  opportunity  of  obferving  his  face  and  his 
perfon  ? 

A.  I  took  particular  notice  of  him  every  time  he  fpoke  to 
me;  I  looked  at  him  when  he  fpoke  to  me;  he  then  faid. 
Will  you  fmell  at  them  }  And  I  faid,  No,  I  thank  youj  Sir, 
I  am  not  partial  to  flowers ;  and  I  did  not  think  they  were 
natural  flowers,  but  I  did  not  fay  what  I  thought. 

^  Did  it  occur  to  you  at  the  time  that  he  had  the  nofe- 
gay in  his  hand,  that  they  were  not  natural  flowers? 

A.  Yes,  it  did ;  after  that,  he  direSiy  caught  me  by  the 
throat,  and  with  his  other  hand  he  gave  mc  a  blow  acroli 
the  thigh  ;  and  at  that  time  I  heard  my  clothes  rent.  ^ 

^  Did  you  ftel  the  wound  at  that  moment  ? 

A.  No,  Sir;  I  pufhed  his  hand  from  my  throat,  and  he 
druck  me  a  blow  on  my  bread ;  I  cried  out,  to  the  beft  of 
my  knowledge.  Murder !  I  cannot  tell  what  became  of  him|    . 
he  went  on^  and  I  turned  up  my  own  court,  I  was  (b  near 
my  own  home;  there  is  but  one  houfe  between  the  yard 
and  the  court ;  I  knocked  at  the  door,  and  they  W  me  io| 
I  firft  faw  my  landlady,  Sarah  Garrifon;  I  wai^fb  nwA.. 
alarmed,  I  was  not  fcnfible;  I  did  not  know  what  iftiil} .X*'>^- '  ' 
fell  into  a  fit,  and  was  laid  on  my  landlady's  bed*    ...       .  '    •itr" 

J^  Do  you  recoiled  what  coat  this  man  had  on? 
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A.  To  the  bed  of  my  knowledge  (it  was  candle  light)  it 
\(ras  a  light  coat,  with  buttons  of  the  fame ;  it  appeared  ta 
bave  a  lappel,  with  buttons  on  the  bread.  . 

^  Had  you  an  opportunity  of  feeing  his  face  at  the  dif<- 
ferent  times  he  fpoke  to  you  f 

yf.  Yes,  a  great  opportunity^  becaufe  all  the  (hops  were 
open. 

§^  Turn  round,  and  fee  if  you  can  fee  the  fame  oian 
i^ain? 

if.  Yes,  that  is  the  man. 

^  Have  you  the  leaft doubt? 

A,  Not  the  leaft  in  the  world.  I  went  to  Bow-ftreet ; 
my  landlady  was  with  me ;  I  faw  him  in  the  yard  among  a 
great  number  of  other' perfons ;  and  I  faid  to  Mrs.  Oarrifoo^ 
That  is  the  man  that  cut  me. 

^  Had  yon  any  body  to  point  him  out  to  you,  except 
your  own  recolledion  of  his  peribn  ? 

if.  N09  Sir ;  there  was  no  perfon  there  to  fay  any  thing 
to  me ;  and  as  foon  as  I  came  out  of  the  houfe  into  the  yard, 
I  faw  him,  and  fingled  him  out  diredly ;  he  was  dre(fed  ia 
buflF  and  blue. 

^  Had  you  ever  been  taken  to  Bow-ftreet  by  other 
people? 

if.  No,  never. 

^  Do  look  at  him  again,  and  tell  the  Jury  whether  you 
have  any  doubt  at  all  of  that  being  the  fame  man  that  ftruck 
you? 

if.  No;  I  have  no  doubt  of  the  features  of  his  face;  his 
hair  was  drefled  with  powder  at  that  time. 

^  Have  you  received  any  reward  for  giving  this  evidence, 
of  any  fort? 

A*  No,  not  one  fingle  farthing,  nor  any  promife  of  ajiy 
from  any  body. 

Cwrt,  How  long  after  that  did  you  fee  him? 

A.  When  he  was  at  Bow-flrect,  the  4ih  of  June ;  I  ne« 
Ver  (aw  him  before  to  my  knowledge. 

Sarah  Garrifon  fwarn. 
I  keep  the  houfe  where  this  poor  woman  lodges ;  I  re- 
member her  coming  home  on  the  5th  of  May  ;  (he  hallooed 
aloud  in  the  court ;  I  did  not  know  her  voice ;  I  thought  it 
was  a  common  proftitute ;  ^ .  lid  not  open  the  door  diredly ; 
(be  knocked  twice  before  I  opened  it ;  and  when  I  opened 
'  it^  I  a(ked  her  Aivhat  was  the  matter?  She  did  not  anfwer 
.  me  any  farther,  than  (he  faid.  Oh,  the  man!  the  man  I  Khut 
the  door,  and  (be  dropped  down  in  a -(it;  I  went  wulvh*^t 
^afterwards  to  Bow-ftreet ;   and  (be  went  \nlo  vYie  ^^i&  %xA 
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pitched  on  the  prifoner ;  there  were  t  great  manf  people  fai 
the  yard ;  I  thought  it  was  a  gentleman  that  ^ras  walking 
under  the  Piazzas;  (he  faid,  no;  it  was  a  gentleniad  in 
hlue,  with  a  buff  waiftcoat;  I  never  Taw  the  prifoner  before; 
flie  (aid  (he  did  not  think  the  flowers  were  naturaL 

^  Did  you  fee  the  wound  on  this  poor  woman  i 

A.  Yes  ;  (he  was  ill  about  nine  days. 

^  Was  it  a  cut  with  a  (harp  inftrument  ? 

A.  It  was  like  a  fear  ;  but  the  blood  was  within  the  (car; 
no  blood  beGdes ;  it  feemed  to  be  a  fmall  fn(himient ;  the 
clothes  were  cut  all  through  at  the  fame  part  as  the  wound 
was. 

Patrick  Macmanus  faxum. 

H^  Did  you  go  at  any  time  to  N^  52^  in  Jermyn^ftreet? 

if .  Yes. 

^  Did  yon  find  any  clothes  there  ? 

A.  Yes ;  that  is  the  houfe  where  the  prifotier's  mother 
lived ;  I  went  there  after  I  had  been  to  his  lodgings ;  be  lived 
at  the  George  ale-houfe,  in  Bury-ftreet ;  I  found  this  coat 
at  his  mother's,  a  light-coloured  lappelled  coat,  with  buttons 
of  the  fame;  the  prifoner  (aid  it  was  his  coat ;  he  did  not 
deny  it  at  all. 

Court,  Did  you  ever  defcribe  the  drcfs? 

if.  Yesy  to  Mr.  Angerftein,^at  the  houfe,  before  the  pri- 
(oner  was  taken. 

Jw/w  Anger jlein^  Efq.fworn, 
.  I  faw  this  poor  woman,  I  believe,  a  day  or  two  after  this 
happened ;  (he  came  very  il)  to  my  houfe ;  (he  dcfcrit)ed  the 
coat  to  be  a  light-coloured  coat ;  1  do  not  recollcft  ihecir- 
cumftance  of  the  lapptis ;  I  was  not  well  myfcif  at  the  time; 
I  took  particular  notice  of  it,  as  it  was  di(rerent  Irom  the 
other  defcription. 

^  Did  you  hear  her  fay  any  thing  of  the  buttons? 

A,  No,  Sir;  the  firft  defcription  I  had  of  the  Moiifkr|^ 
was  a  blue  coat ;  and  (he  differed  in  the  colour  of  the coat W. 
much,  that  I  took  notice  of  it  in  another  advercifement. 

The  prifoner  was  going  to  enter  on  his  defence  \  hoi  Mr* 
Swift  faid.  Not  a  word,  Mr.  Williams;  yon  was preveifeed 
from  fpeaktng  laft  night,  and  you  (hall  not  be  pcrmitlfli  ^ 
fpeak  to-day. 

Prifoner,  I  (hall  take  the  aJvice  of  the  Gentlcti 
Counfel. 
*     Mr,  Chairman,     Gentlemen  of  the  Jury,  I  muft  \ 

I  never  faw  either  in  this,  or  any  other  Court  of  Ju0;ice4 
^]ury  conduft  themfelvcs  with  more  impartialltyt  \ 
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nefs,  more  fairnefs,  more  deliberation,  and  more  propriety^ 
than  you  dij  yefterdaj  ;  you  have  done  yourfelves  great  ho- 
ftour:  you  have  done  your  country  great  fervice.  I  am 
now,  Gentlemen,  to  call  upon  you,  and  endeavour  10  im- 
pofe  upon  you  a  Aill  harder  ta(k ;  that  you  would  endea- 
vour, if  poflible,  to  forget  every  thing  that  pafTedeven  yel^ 
ttrday;  and  to  treat  this  as  a  new  offence;  and  to  treat  (he 
prifoner,  in  your  judgment  upon  him,  as  if  you  had  never 
heard  of  him  before,  but  that  he  was  now,  for  the  firft 
lime>  brought  before  you,  charged  with  an  aflfauit,  proved 
only  by  one  witnefs,  but  with  certain  corroborating  circum- 
Rances.  Here  the  Chairman  fimimed  up  the  evidence;  and 
the  Jury  immediately  found  ttie  prifoner 
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The  pnfoncr  was  then  tried  upon  a  third  tndidment  for 
a  fimilar  aflault  on  Elizabeth  Baughan,  fpiniler,  on  the  6th 
of  December  1769. 

EKxabeth  Baughan  fw9m. 

\  remember  being  with  my  fifter  Frances  on  WeAminder* 
bridge,  on  the  6th  of  December,  1 789,  about  a  quarter  pad 
feven  at  night;  I  was  coming  towards  Par  (lament- dreet;  I 
obferved  a  man  following  us  pretty  cfofe  in  Brk%e-ftreet ; 
he  kept  grumbling  in  a  low  tone;  I  could  not  hear  what  he 
faid  ;  he  came  to  the  fide  of  me,  and  walked  almoft  to  the 
end  of  Bridge-ftrcet;  1  faw  him  very  dearly;  he  endea* 
V^eured  to  pufti  hirafelf  between  my  fifter  and  the  rails;  he 
yXi  my  fifter  al)out  the  fmall  of  her  back,  and  then  he  ftrucL 
me  juft  at  the  fmall  of  my  back  ;  he  ftruck  me  only  once ; 
-my  cfothes  were  cut  to  pieces,  and  a  flreak  on  my  back  ;  ic 
muft  have  been  with  fome  iharp  inftrument ;  I  faw  the 
|>rifoner  at  Sir  Sampfon's,  and  pointed  him  out  immediately 
smong  others,  by  my  recolle3ion  qt  his  perfon,  and  by  no- 
thing elfe. 

S^  Look  at  him  now  ? 
,.  A.  That  is  the  perfon. 

^^  Have  you  any  doubt  ? 

A.  Not  the  leaft ;  I  went  to  fee  fome  other  perfons  at 
Sow-flreet»  but  they  were  not  the  right  perfons.  (Abluejilk 
jjwon produced.)  It  is  cut  about  half  a  yard  ;  it  was  folded 
up  ^ound  me  ;  I  did  not  hear  itiTent  at  the  time ;  the  reft  of 
my  clothes  were  cut,  and  I  am  pofitive  they  were  not  cut 
before^  and  the  fcratch  correfponded  with  the  cutting  of  the 
«own. 
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Frances  Baughan  fivonu 

I  was  in  Bridge-ftreec  with  m;  fifter.  I  hetrd  the  priboer 
fay  (with  his  mouth  dole  to  my  ear)  Blaft  yoa,  is  it  you  ? 
he  fwore  bitterly  all  the  way.  The  blow  on  my  back  threw 
me  forward,  and  I  turned  round  and  obferved  him  ftrike  my 
fifter,  and  he  kneeled  nearly  on  one  knee  when  he  ftruck 
my  fifter,  which  was  with  great  violence,  and  he  fwore  ^ 
the  time ;  I  faw  his  face  very  plain,  but  not  at  firft ;  and  it 
came  to  my  recolledion,  that  I  thought  I  had  feen  hiro^  and 
knew  his  voice  before;  I  did  not  know  him  fo  much  by  fee- 
ing him  that  night,  as  two  years  before,  when  he  iitfultcd 
me  from  the  King's  Palace  to  May  VBuildings,  and  never 
from  that  time  did  I  forget  him ;  he  infulted  me  very  grofsly, 
infomuch  that  I  Ilapj)ed  hia  face  in  the  Park ;  I  cannot  po» 
fitively  fay  it  was  the  fame  man  i  but  I  think  it  wa$  from 
bis  voice  and  perfon. 

^.  Look  at  him  now  ? 

J.  I  do  not  forget  him.  Guilty 

The  prifoner  made  no  defence. 

Mr.  Fielding  faid,  there  was  an  indidment  againft  the 
prifoner,  for  an  aflfauk  on  Mifs  Sarah  Porter;  but  he  was 
inftruded  to  fay,  the  family  did  not  mean  to  profecute  him 
farther.  There  were  feveral  other  indidments  againft  him  ; 
but  the  ends  of  public  juftice  being  anfwered,  for  which 
alone  thefe  profecutions  were  fet  on  foot,  he  would  not  go 
on  with  them. 

Tie  Chcurtnm  then  paffed  Judgment  on  the  Prifoner^ 

Ren  wick  Williams,  you  have  been  indided   for  an  af* 
fault  on  Ann  Porter  ^  you  have  been  tried  and  found  guilty,.  •■ 
by  a  cool,    impartial,  difpaflicmate,  and  deliberating  Jury^ 
much  to  the  iatisfadion  of  the  Court,  and  much  to  their 
honour;  for  1  muft  again  fay,  that  I  never  faw  a,  Jiiry  coo-  - 
du6l  themfelves  with  more  propriety  in  all  the  experience  t 
T  have  had  of  Courts  of  Juftice  ;  they  feemed  to  have  di^- 
vefted  themfelves  of  all  prejudice,   and  to  be  unconne£te4 
with  the  general  mafs  of  |>eople.    The  fenience  of  the  Court 
on  you,  therefoie,  is.  That  for  the  aflault  on  Ann  Portcr» 
you  be  imprifoned  in  Newgate  for  the  fpace  of  Tivo  Tfon* 
For  the  altauit  on  Elizabeth  Davis,  that  you  be  irtiprtfoned 
Two  Tears,  to  commence  from  the  expiration  of  ihe  former 
fentence ;  and  that,  for  the  aflault  on  Elizabeth  B.ii>gKaii, 
you  be  imprifoned  Two  Tears,  to  commence  from  the  eitpi- 
ration  of  the  former  four ;  and  at  the  end  of  the  Six  Ttdrs, 
you  find  fecurity  for  your  good  behaviour  for  Se^ocfi  TtMSf 
jourftlf  in  the  fum  ot  Two  Hundred  Pounds^  and  two  fn 
'•js  in  OiK  Hundred  PounA^  e?tc\v,  ^t  k*tiai 
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ruTE*  paiTed  in  the  prefent  Session  of 
Parliament,  holden  25th  November,  1790. 


AN      ACT 
For  granting  to  His  Majedy  an  Additional  Duty  on  Malt. 

Be  it  enaded.  That  from  and  after  the  5th  day  of  Ja- 
nuary, 1 79 1 9  there  (hall  be  raifed,  levied,  colleded,  paid^ 
and  (atisfied,  unto  and  for  the  ufe  of  His  Majefty,  his  heirs 
snd  fuccedorSy  for  and  upon  all  malt,  the  rates,  duties,  and 
malt  impoiitions  herein-after  mentioned ;  (that  is  to  fay,) 

Upon  every  bufhel  of  malt  which  (hail  be  made  of  barley^ 
or  any  other  corn,  in  England,  Wales,  and  the  Town  of 
Berwick  upon  Tweed,  by  any  pcrfon  or  perfons  whomfo- 
cver,  whether  the  fame  ihall  be  or  not  be  for  fale,  the  fum 
of  three-pence,  and  fo  proportionably  for  any  greater  or  lefs 
quantity,  to  be  paid  by  the  maker  or  makers  thereof  re- 
fpcdivelyy  over  and  above  all  other  duties  and  impofitions 
that  may  be  payable  for  the  fame : 

.  And  for  and  upon  every  bujQiel  of  malt  which  (hall  be 
made  in  Scotland  by  any  perfon  or  perfons  whomfoever^ 
whether  the  fame  (hall  be  or  not  be  for  fale,  the  fum  of 
one  penny  halfpenny,  and  fo  proportionably  for  any  greater 
or  lefs  quantity,  to  be  paid  by  the  maker  or  makers  thereof 
refpedively,  over  and  above  all  other  rates,  duties,  and 
iippofitionsi  that  may  be  payable  for  the  fame : 

And  for  and  upon  every  huihel  of  malt  which,  at  any 
time  or  times,  (hall  be  brought  from  Scotland  into  Eng- 
land, Wales,  or  the  Town  of  Berwick  upon  Tweed,  the 
fom  of  one  penny  halfpenny,  and  fo  proportionably  for  any  * 
greater  or  lefs  quantity,  over  and  above  the  duty  herein- 
llMbre.  granted  upon  malt  made  in  Scotland,  and  all  other 
dafiet  and  impofitions,  that  may  be  payable  for  the  fame. 

And  be  it  further  enaded.  That  there  (hall  alfo  be  paid  - 
and  fatiiBed  for  the  ufe  of  His  Majefty,  for  and  upon  every 
buflid  of  malt,  whether  ground  or   unground,    made  of 
barley  or  of  any  other  corn  or  grain,  belonging  to  any  malu 
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fier  or  maker  of  malt  for  Tale,  feller  or  retailer  of  mdtp 
brewer,  diftiller,  innkeeper,  vidualler,  or  vincgai^iuker> 
either  in  his,  her,  or  their  cuftody  or  pofieflton,  br  mthc^ 
ctiftody  or  pofieflton  of  any  other  perfon  or  peribns^  ^at* 
evjer  in  troft  tor  him,  her,  -or  them,  or  for  Ki^  bel',-  or 
their  ufe,  benefit,  or  account,  upon  the  faid  5th  day  of 
January,  179I9  the  fum  of  three-pence,  in  that  part  of 
England,  Wales,  and.  the  T«wii<ef  Berwick  upon  Tweed; 
'and  the  fum  of  one  penny  halfpenny  in  Scotland ;  and  fo 
proportionably  for  any  greater  or  lefs  quantity,  to  be  paid 
by  the  perfon  or  perfons  refpeQively  f  oflefled  of  fuch  malt, 
over  and  above  all  other  rates,  duties;  and  impofitions, 
charged  or  chargeable  thereupon,  or  riiat  may  be  fNiymUe 
for  the  fame:  provided  always,  that  the  faid  additional 
duty,  hereby  direded  to  be  impefed,  rvfed,  and  fatisfiel  to 
Hie  Majefty  on  the  faid  malt  which  fliall  be  in  the  pofleffioo 
of  any  fuch  perfoos  as  are  heretn-before  deftribcd,  ob  die 
faid  5tb day  of  January,  179I9  (hall  be  coileSed  and  paid 
in  manner  following :  (that  is  to  Ay),  one  third  part  tbeneof 
on  the  5th  day  of  February,  1 791  ;  one  third  pMt  thereof 
on  the  5th  day  of  March,  1791 ;  and  the  remaimngonc 
(Urd  part  thereof  on  the  5  day  of  April,  179T. 

And  be  it  further  enaded.  That  fuch  of  the  dtsttes,  bf 
this  A&  tmpofed,  as  fhallarife  m  England,  Wales,  and  tht 
Town  of  Berwidc  upon  Tweed,  fiiall  be  under  the  ma^' 
nagement  of  the  Cofmniifioners  of  ExcKe  in  -En^nluid  ibr 
the  time  being ;  and  fuch  thereof  as  (hall  arife  in  Scotiiandv 
fhall  be  under  the  management  of  theCoromifTionersoif  Ex- 
cife  in  Scotland  for  the  time  being. 

And  whereas  feveral  maltfters,  who  have  fold  orcontradcd 
for  the  fale  of  malt,  m^iy  itot  have  delivered  the  fimt  to 
the  buyers  thereof  before  the  faid  5th  day  of  January,  179B* 
and  it  i^  reafonable  that  fuch  buyers  ihould  rermborieiO 
the  faid  maltfters  all  fuch  money  as  they  ihall  hav-e  paid  s 
the  duty  charged  thereon  by  virtue  of  this  Ad ;  be  it  T 
fore  ena£led  by  the  authority  aibrefaid,  Tliat  in  aH  < 


where  any  perfon  fhall  have  fold  or  contraded  tor  \ht 
fale  of  any  malt,  and  fhaU  not  have  deli verfd  the  (lime  to 
the  buyer  or  perfon  who  (hall  have  contrn^ed  ff>r  the  f«ir- 
chafe  thereof,  before  the  faid  5th  day  of  Jarruiry,  171^1, 
every  fuch  fale  andcontraS  fhall,  and  is  hereby  declare  10 
be  as  valid  and  effedual  as  if  this  AS  had  not  been  madeiw 
and  the  buyer  or  perfon  who  (hall  have  comra3ed  for  llii^ 
purchafe  of  any  fuch  malt,  (hall,  and  h  hereby  requtrfdi 
at  the  time  of  the  delivery  thereof,  to  pay  to  ihc  perfonifli^^ 
(ball  have  fold  or  conUa^QLtd'tQi  vl\^  Cale  of  fuch  tuatt 
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ftnd  above  the  price  agreed  to  be  given  for  the  fame)  all 
fuch  money  as  (hall  have  been  charged  for  the  duty  thereon 
by  virtue  of  this  AS. 

And  be  it  further  enaded  by  the  authority  aforefaid.  That 
all  and  every  the  powers,  auihoritie9,  diredions^  rules,  me- 
thods,   exemptions,    deduftions,    bounties,    penalties,  and 
forfeitures,  claufes,  matters   and   things,  which   in  and  by 
an  A8t  nriade  in  the  33d  year  of  the  rrign  of  his  late  Ma- 
jtAy  King  George  the   Second,    (intituled,  **  An  Ad  for  ' 
**  granting  to  His  Majefly  feveral  Duties  upon  Malt ;  and 
**  for  raifing  the  Sum  of  Eight   Millions  by  way   of  An- 
"  nuities,  and  a  Lottery,  to  be  charged  on  the  faid  Duties  { 
**  and  10  prevent  the  fraudulent  obtaining  of  Allowances  in 
''« the  gauging  of  Corn  making  into  Malt ;    and  for  making 
"  forth  Duplicates  of  Exchequer  Bills,  Tickets,  Certifi-^ 
•*  ca«es,  Receipts,  Annuity  Orders,  and  other  Orders,  loft, 
«*  burnt,  or  oihcrwifc  deftroyed  ;**)  or  as  are  contained  in 
any  other  Ad  or  Ads  of  Parliament  in  the  faid  Ad  meo- 
tioined,  or  referred  unto,  or  any  of  (hem,  are  provided, 
fettled,  eftablifhed,  prefcribed,  or  direded,  for  managing, 
afcertaining,    fecuring,  ralfing,  colleding,    levying,'    reco* 
veri«g,  paying,  allowing,  repaying,  adjuring,  and  fettling 
fhe  Allies  thereby  granted,  or  to  the  payment  of  rents  pay- 
Mein  malt,  or  according  to  the  price  of  matt,  other  than 
n  fuch  'cafes  for  which  other  direSions  are  prefcribed  by 
this  Ad,  or  ar^y  other  Ad  or  Ads  of  (Parliament,  (hall  be 
ezercfftd,  pradifed,  applied,  ufed,    and  put  in  execution, 
in  and  for  the  managing,   afcertaining,   fccuring,  raifing, 
coHeding,  levying,  recovering,  paying,  allowing,  repaying, 
adjudging,  and  fettling  the  feveral  and  refpedive  rates,  du- 
fits,  afid  impofitions  by  this  Ad  granted  upon  malt,  as  fully 
Slid  efledually,  to  all  intents  and  purpofes,  as   if  all  and 
every  the  faid  powers,  authorities,  diredions,  rules,  me- 
IhcMk,    exemptions,    dedudions,    bounties,    perMiics  and 
forfemires,  claufes,  matters,  and  things,  were  particularly 
repeated,  and  again  enaded,  in  the  body  of  this  prefent 

And,  for  the  better  encouragement  of  common  brewers 
andnukers  of  beer  or  ale  for  fale,  and  to  tl^  end  that  no 
fbch  brewer  or  maker  of  beer  or  ale  may  be  under  the  ne- 
cefity  to  take  any  more  in  the  price  thereof,  upon  the  re- 
tail of  the  fame,  than  according  to  the  ufnaj  rates  and 
prices ;  be  it  enaded.  That,  from  and  after  the  faid  5th  day 
of  January,  1791,  there  (hall  be  paid  and  allowed  out  of 
the  monies  to  arife  by  the  faid  duties  on  malt,  to  every 
CDWiaop  ^ewer,  or  orher  perfon  or  per  Com  viVvo  bt«>M  >at.^t 
A  a  2  ot 
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cmfe,  the  faid  ColieAor  fliall,  out  of  the  monicf  trifin^ 
from  the  duties  by  this  AQ  tmpofed  upon  fntlt,  forthwith 
pay  to  the  perfon  prodiKing  th«  fiiid  certificatOy  for  every 
barrel  of  beer  or  ale  meationad  within,  the  refprdive  al- 
lowances by  this  A&.  in  fiich  cafedireded  to  be  mede;  and 
in  cafe  the  faid  Colle&or  Ihall  not  have  fufficient  money  in 
hU  hands,  arifing'  by  the  duty  by  this  Ad  impoTcd  upon 
mair,  to  pay  the  fame,  then  the  refpe£kive  Cocnrrriffionetl 
for  the  faid  duty  are  hereby  required  10  pay  the  faid*alkyw« 
ances  out  of  the  faid  duty  upon  malt  ariftng  by  this  Ad; 
and  if  at  any  time  it  fhatl  happen,  that  the  faid  refpedife 
Commiiiioners  (hall  not  have  in  their  hands  monies  arifing 
by  the  faid  duty  fufficient  to  pay  the  faid  aMowamcesi  then, 
and  in  every  fuch  cafe,  the  (aid  refpedive  Comtniffioaera 
fhall  pay  the  faid  allowinccfr  out  of  any  monies  thcfi  in  thek* 
hands. 

And  be  it  further  enaded  by  the  authority  aforefiiid^  Thit 
all  and  every  the  powers,  authorities,  direftions,  raiefi 
methods,  penalties,  atrd  forfeitures,  claufes,  matters,  and 
things,  which,  in  and  by  an  Ad  made  12  CA.  II.  cap.  24; 
or  by  any  other  law  now  in  force  relating  to  His  Majefty's 
revenue  of  excife  upon  beer,  ale,  or  other  liquora,  are  j^ 
vided,  fettled  or  eftabHfhed,  for  fecuring,  enforcing,  roi- 
nagin?,  raifing,  levying,  colleding,  paying,  mitigating,  of 
feeovering,  adjudging,  or  afcertaining  the  duties  or  penalties 
thereby  granted,  and  for  preventinff,  deteding,  and  ptinift* 
ing  frauds  relating  thereto,  (other  than  in  foch  cafes  for 
which  other  penalties  or  provifions  are  prefcribed  by  thii 
A3),  (hail  be  exercifed,  pradifed,  applied,  ufed,  and  pot 
hi  execution,  in  and  for  the  managing,  raifing,  levyiq^ 
colleding,  mitigating,  adjudging,  afcertainir^,  recotefM^i 
and  paying  the  feveral  duties  hereby  granted,  as  foHy  flrf 
eflFedually,  to  all  intents  and  purpefes,  as  if  all  and  eveiy 
the  faid  powers,  authorities,  rules,  diredions,  methA 
penahies,  forfeitures,  claufes,  matters  and  things,  wete^^  ' 
ticularly  repeated  and  again  enaded  in  the  body  of  tki> 
prefem  Aft. 


Statutes,  Anwo  '2^  6^^*  ^^        359 
A    N      A    C    T 


For  granting  to  His  Majefty  additional  Duties  on  the 
Amount  of  the  Duties  under  the  Management  of 
the  Commiffioners  for  the  Affairs  of  Taxes  there* 
in  mentioned. 

Be  it  enaftedy  That,  from  and  after  the  5th  day  of  April, 
T  791,  there  Ih^ll  be  raifed,  levied,  cotleded,  and  paid,  unto 
and  for  the  life  of  His  Majefty,  throughout  the  kingdom  of 
Creat  Britain,  upon  every  aiTefTmeRt  to  be  made  after  the 
5th  day  of  April,  1791,  Hnder  or  by  virtue  of  any  AS  or 
Aft?  of  Parliament  nciw  in  force,  for  or  in  refpefik  of  the 
feveral  rates  and  duties  under  the  man3g:ement  of  the 
<Jommifiioners  for  the  Affan-s  of  Taxes,  an  additional  rate 
or  duty  alter  the  rats  of  fen  pounds  per  cent,  upon  the  grofs 
amount  of  ail  the  Cud  former  rates  and  duties  chained  by  fuch 
afleflmenr,  except  as  herein  after  is  excepted. 

And  be  it  hirther^uaftod,  That  there  fhall  be  raifeJ,  le< 
▼ted,  colle3ed,  and  paid,  unto  and  for  the  uPe  of  His  Ma- 
jefty,  upon  every  afreflrnent  made  or  to  be  made  for  the 
year  ending  the  jihd.iy  of  April,  1791,  under  or  by  virtue 
of  any  Ad  or  Ads  of  i?ailiament  now  in  force,  for  or  in  re-* 
fp^Qt  of  the  rates  and  duties  before  mentioned,  an  addi- 
tional rate  or  duty  after  the  rate  of  ten  pounds  per  cent,  upon 
the  grofs  amount  of  all  the  faid  former  rates  and  duties 
charged  by  fuch  afTeflrnent,  except  as  herein-after  is  ex- 
cepted, to  be  computed  for  the  half  year  ending  the  fat4 
5th  day  of  April  1791. 

Provided  always,  and  he  it  further  enaSed^  That  no- 
thing in  this  A£t  contained  (hall  extend,  or  be  conftrued  to 
exten^f,  to  charge  with  the  Paid  additional  rate  or  duty  of 
ten  pounds  per  cent,  i\^/s  amount  of  the  duty  commonly 
CjUcd  The  Land  Tax,  granted  to  .His  Majefly  in  and  by  an 
AS  of  the  laft  ScflTkon  of  Parliament,  (intituled, ««  An  Aft 
■•  for  granting  ani  Aid  to  His  Majefty  by  a  Land-Tax,  to  be 
"  raifed  in  Great  Britain,  for  the  Service  of  the  Year  1 790),*^ 
or  granted/  or  to  be  granted,  by  any  Aft  of  the  prefent  Sef* 
fiOA  of  PArliament,  for  the  ferviceof  the  year  1791,  or  that 
ihali.  or  may  be  granted  by  any  Aft  or  A3s  of  Parliament 
enuring  the  continuance  of  this  Ad;  nor  the  amount  of 
the  raus  and  duties  on  all  inhabited  hou(es»  gxiial^V^M  vci 
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AQ,  of  the  24th  year  of  the  reign  of  his  prefent  Majefljr, 
(intituled,  **  An  AQ,  for  repealing  the  fcveral  Duties  011 
**  Tea,  and  for  granting  to  His  Majefty  other  Duties  in  lieu 
**  thereof;  and  alfo  fevcrai  Duties  on  inhabited  Houfes; 
**  and  upon  the  Importation  of  Cocoa  Nuts  and  coffee;  and 
**  for  repealing  the  Inland  Duties  of  Excife  thereon)/'  any 
thing  hcrein-before  contained  to  the  contrary  thereof  in  and 
wife  notwithOanding. 

And  be  it  further  enaQed,  That  the  faid  additional  rates 
and  duties  hereby  impofed  as  afurefaid,  ihall  be  paid  over 
and  above,  and  in  addition  to,  the  refpedive  rates  and  duties 
pn  houfes,  windows,  and  lights,  granted  by  an  Adt  of  the 
6th  year  of  the  reign  of  his  prefent  Majefty ;  upon  inha- 
bited houfes,  granted  by  an  Ad  of  the  i9:h  year  of  ihe 
reign  of  His  Alajefly;  upon  waggons,  wains  carts,  and 
other  carriages,  granted  by  an  AGi  of  the  23d  year  of  the 
reign  of  his  faid  Majelty;  u^>on  horfes,  granted  by  two  fe- 
ver al  A6\s  of  the  24th  and  29th  years  of  the  reign  of  his  faid 
Majefty ;  upon  nnale  and  female  fervants,  granted  by  an 
Act  of  the  2$th  year  of  the  reign  of  his  faid  Majefty ;  jand 
Dpon  coaches  and  other  carriages,  granted  by  two  feveral 
A6^s  of  the  25th  and  29th  years  of  the  reign  of  his  faid 
Majefty. 

And  be  it  further  cnaQed,  That  the  Commifli oners  au- 
thorized or  appointed,  or  who  (hall  be  authorized  or  ap« 
pointed,  to  put  in  execution  the  faid  feveral  Ads  before- 
mentioned,  relative  to  the  faid  former  rates  or  duties,  or 
any  of  them,  on  the  amount  of  which  the  faid  additional 
rates  or  duties  are  hereby  impofed,  ihall  be  Commiflioners 
tor  executing  this  prefent  Ad;  and  that  the  feveral  Receivers 
General  appointed,  or  who  (hall  be  appointed,  to  receive  the 
faid  former  rates  and  duties,  to  be  a(re(red  and  colleded  un- 
der or  by  virtue  of  the  faid  Ads,  (hall,  without  any  ntw 
commifTion  or  commiflTions,  or  any  further  fecurity  to  |)e 
bad,  obtained,  or  given,  by  Receivers  General  of  the  faid  adr 
ditional  rates  or  duties  hereby  impofed  within  their  iCr 
fpcdive  didrids  or  colledions ;  and  that  the  feveral  Sjir^ 
vcyors,  Inl'pcdors,  AlfeiTors,  and Coiledors,  refpediTolyapr 
pointed,  or  to  ho,  appointed,  to  put  in  execution  the  faid 
ievcral  Ads  lieforc-mentioncd,  or  any  of  them^  fliall,  U 
Surveyors,  Inf^^durs,  AflefTors,  and  Coiledors,  to  put  11 
execution  this  prefent  Ad,  accordingto  the  refpeAive  pONCiy . 
and  authorities  given  to  them  by  the  faid  former  A£^  ^ 
any  of  them ;  and  the  faid  CommilTioners,  Rcceifen  (he 
neral,  and  other  the  pcrfons  aforefaid,  being  duljf  quafififV 
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to  a3  in  the  execution  of  the  Taid  feveral  AGts  before-men- 
tionedy  relative  to  the  faid  fornoer  rates  or  duties,  or  any  of 
them,  (hall,  and  they  are  hereby  refpedively  impowered 
and  required  10  do  all  things  neceffary  for  putting  this  fiiSt 
in  execution  with  relation  to  the  faid  additional  rates  or 
duties  hereby  impofed^.in  the  like,  and  in  as  full  and  ample 
a  manner  as  they,  or  any  of  them,  are  or  is  authorised  to 
put  in  execution  the  faid  former  ASs  relative  to  the  faij 
tates  and  duties,  or  any  matters  or  things  therein  rcfpeClively 
contained. 

And  be  it  further  enaded.  That  the  faid  additional  rate 
er  duty  hereby  impofed  for  the  faid  half  year,  ending  on  the 
5th  day  of  April,  1791,  (hall  be  paid  at  the  times  and  in 
the  manner  following;  (that  is  to  fay),  on  the  5th  day  of 
January,  and  the  fifth  day  of  April,  1 791,  by  even  and  equal 
portions;  and  (hall,  from  and  after  the  paifing  of  this  AGt, 
be  a  charge  upon  the  refpeflive  perfons  a(re(red  to  the  pay- 
ment of  any  of  the  faid  former  rates  and  duties  for  the  year 
ending  the  5th  day  of  April,  i  791,  and  (hall  be  paid  by  fuch 
perfons  refpedively  at  the  times  before  mentioned;  and  the 
refpedive  Col!e3ors,  to  whom  any  a(re(rments  for  the  year 
ending  the  faid  5th  day  of  April,  1791,  (hall  be  delivered 
for  the  purpofe  of  colleding  the  former  rates  or  duties  ac- 
cording to  the  direSions  of  the  feveral  AQs  before  mentioned, 
ihall  have  full  power  and  authority  to  demand,  colled,  and 
receive,  the  faid  additional  rate  or  duty  hereby  impofed,  for 
the  faid  half  year,  of  and  from  the  perfons  refpedively  charged 
with  the  faid  former  rates  and  duties  in  addition  thereto^ 
and  at  the  times  and  in  the  manner  herein  before  mentionedj 
without  any  new  aiTeffment  to  be  made  for  the  fame,  and  to 
give  acquittances  for  the  faid  rate  or  duty  received,  .in  fuch 
maoner  as  is  dire6tcd  by  the  faid  AGts  with  relation  to  the 
faid  former  rates  and  duties. 

And  be  it  further  enaSed,  That  the  feveral  and  refpeSivc 
ColleQors  of  the  faid  former  rates  and  duties,  to  whom  any 
afleflfments  thereof  for  the  year  ending  the  faid  5ih  day  of 
April,  1 79 1,  (hall  be  delivered,  (hall,  on  or  before  the 
5th  day  of  March,  179I9  edimate  and  afcertain,  according 
to  the  bed  of  their  (kiil  and  judgment,  the  amount 
of  the  rate  or  duty  by  this  AS  impofed  upon  every  fuch 
aflTeflTmcnt,  and  (hall,  by  writing  under  their  refpe£live 
hands,  certify  the  fame  to  one  or  more  of  the  faid  Com- 
fniifioners,  ading  for  the  refpedive  divifton  or  place  in 
.which  fuch  affenments  fhall  be  made,  together  with  the 
names  of  the  feveral  perfons  chargeable  therewith,  and  the 
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ftcnount  of  the  faid  former  rares  and  duties  whereon  fucfi 
additional  rate  or  duty  is  by  this  z&  impofeJ;  wd  flull  alfe 
caufe  two  duplicates  thereof  to  be  made  out  and  delivered  to 
the  faid  Commiilioncr  or  Commifliooers  in  each  diviiion  or 
place,  all  w hlch certificates  andduplicales thereof  refpcdivelj 
fhall  be  Cgned  by  fuch  Commiflioneror  Commifiloners  ^  and 
the  faid  iluplicates  (hall  be  fonhwiih  tranfmttted  to  fucb  per- 
fons^  and  in  fuch  and  the  like  manner,  hs  is  direSed  by  the 
fiid  .icl9  relative  to  the  faid  former  rates  or  duties,  or  any  of 
them,  V  Ith  refpeS  to  the  duplicates  of  afTeflrDents  therein 
Ir.^ntioncd. 

/>ncl  belt  further enaQed,  That  the refpcftive  Surveyors 
or  Ini'pedors  appointed,  or  tn  be  appointed,  under  or  by 
virue  of  ihe  faid  feveral  a6^s  relative  to  the  faid  former  rates 
and  duties,  or  any  of  tht?m,  (hall  be»  and  are  hereby  refpec- 
tfvely  impofrercd  and  required  to  i/ifpec^  and  examine  the 
cerctficaies  to  be  made  of  the  faid  additional  rate  or  duty  for 
the  faid  half  year,  ending  the  faid  5th  day  of  April,  17919 
before  the  Comniiflioner  or  Commiflinners  Avail  have  figned 
the  fame,  and  to  alter  and  ainend  any  fuch  certificate  or  cer- 
tificates, if  they,  or  any  of  them,  lliall  fee  jurt  caufe  for  fo 
doTng;  and  every  pcrfon.  in  whpfe  cujlorfy  fuch  certificate 
ih.itl  be,  is  htrtby  reqiiirtd,  upon  the  requtll  of  any  fuch 
fMirvcyor  or  Infpeclor  as  aforefaid,  to  produce  the  fame  for 
infpedion  for  the  purpofe  afofefaid. 

And  l>e  it  further  enaQed,  That,  from  and  after  the  faid 
jrh  day  of  April,  1791,  the  faid  additional  rate  or  duty 
hcieby  impofed  fhaii  be  paid  quaneily  in  each  year,  on  the 
four  niof?  ufual  days  of  payment  in  the  year  for  the  faid 
d.ui<:s  :  (that  is  to  fay),  onMie  5th  day  of  January,  the  5ih 
d.»Y  of^  April,  the  5rli  day  of  July,  and  the  lorhdayof 
October,  in  every  year,  by  even  and  equal  portions,  the 
firft  piynv^nt  thereof  to  be  made  on  the  51  h  day  of  Julyt 
1791  ;  and  upon  every  afTeiTnient  to  be  made  after  the  feijl 
^rhdayof  April,  1791,  under  or  by  virtue  of  the  faid  afti» 
or  cither  of  them,  the  AflcflTors  appointed  or  to  be  appoiqitiil 
to  m.ike  fuch  aiTcfTments  and  in  their  default  the  refpefiitc 
Survcyois  ami  I nfpedors  appointed  or  to  be  appoiptcd  in 
puifnance  of  the  f,iid  feveral  Afts  before  mentione4>  or  any 
of  them,  fhall  afcertain  the  amount  of  the  faid  adcjiljopldl 
rate  or  duty  hereby  impofed,  and  (hall  certify  and  r^torp  tbe 
fume  upon  fuch  aflefTi-nents  to  the  rcfpe£\ive  Conannifiuiqaill 
authorifed  to  put  the  faid  Acts  in  execution,  at  tkttir  rcTpcpf 
tive  meetings  to  be  held  for  returning  fuch  afleffmtDti  iDaB 
and  every  therefpeSive  countries,  (hiies^  (lewtrtrieff  ridingii 
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dm^y  boroughs,  cirMpie- ports,  towns  and  places  refprdivdy  ; 
which  faid  additional  rate  or  duty,  fo  certified,  flial!  be  added 
to  the  amount  <yf  the  fbrnoer  aflfefled  rates  and  duties,  and 
(haU  be  colieded,  railed,  levied  and  received  under  the  rules* 
reflations,  and  drre£^ions,  prefcrrhed  by  the  faid  former 
Ads,  fubjeS  neverthelefs  to  fuch  proportional  increare  or 
abatenMnt  in  the  amount  thereof  as  fhall  be  neceflary  in  cafe 
the  faid  former  rates  or  duties  fo  aflfefliBd  (hall  be  increased  or 
diminiflied  by  atiyfurcharge  thereupon,  or  appeal  therefrom^ 
in  purfuaace  of  the  faid  former  A£ts. 

And  be  ft  further  enaded.  That  the  feveral  additional  rates 
or  duties  by  this  Ad  impofed  upon  the  amount  of  the  feverat 
former  rates  and  duties  as  afordaid,  flrall  and  may  be  refpec^ 
lively  afcertained,  managed,  colleded,  paid,  recovered,  paid 
over,  and  accounted  for,  under  ftich  penalties,  forfeitures, 
and  difabilities,  and  according  to  fuch  general  rules,  methods, 
and  diredions,  by  which  all  the  fernner  rates  and  dttties,  on 
the  amount  of  which  the  faid  additional  rates  or  duties  are 
by  this  AS  impofed,  or  according  to  fuch  fpecia)  rules,  me« 
Ihods  and  diredions,  by  which  fnch  of  the  former  rates 
and  duties,  upon  the  amount  of  which  any  of  the  fatd  addi- 
tional rates  or  duties  may  be  chargeable  by  virtue  of  this  Ad,  • 
were  or.  might  be  afcertained,  managed,  cotleded,  paid,  re- 
covered, paid  over,  and  accounted  for,  except  as  far  as  any 
of  the  faidrules,  methods,  and  diredions,  are  exprel^ly  varied 
by  this  Ad;  and  all  and  every  the  powers,  authorities,  rules, 
diredions,  penalties,  forfeitures,  claufes,  matters,  and  things, 
contained  in  any  Ad  or  Ads  of  Parliament  relative  to  the 
faid  former  rates  or  duties,  or  any  of  them  now  in  force, 
and  not  hereby  of  herwjfe  provided,  for  the  computing,  fur- 
charging,  recovering,  paying  and  accounting  for  the  faid 
rates  and  duties  by  any  former  Ads  granted,  as  far  as  tho 
fame  are  applicable  to  the  additional  rates  or  duties  by  this 
Ad  impofed,  and  not  repugnant  to  the  particolar  diredions 
of  this  ad,  ihati  he  in  full  force,  and  be  duly  obferved, 
pradifed,  m^  pur  in  execnti<»n,  throughout  the  kingdom  f>f 
Great-Britain,  for  computing,  furcharging,  recovering,  pay- 
ing, and  flccotfming  for  the  feveral  adtlitional  ratesand  duties 
by  this  a^  grsmted,  as  fully  and  effcduatly,  to  all  intents  and 
purpoies,  as  if  the  fame  or  the  like  powers,  auihoricies,  rules, 
dtredioos,  pemttties,  forfe'tnres,  ciaufes,  matters,  and  things, 
were  particularly  repeated  and  re^naded  in  the  body  of  this 
tfeicHCAd. 

And 


364         Statutes,  Anno  31  Geo.  III.' 

And  be  it  further  enaded.  That  all  monies  artfing  by  the 
iiid  rates  and  duties  (the  neceflary  charges  of  railing  and 
accounting  for  ihe  fame  excepted^,  (hall,  from  time  to  time, 
be  p^id  into  the  receipt  of  his  Majefty's  Exchequer,  difliadiy 
and  a  part  from  all  otiier  branches  of  the  public  revenues  ; 
and  that  there  (hall  be  provided  and  kept  in  the  office  of  the 
Auditor  of  the  faid  receipt  ot  Exchequer  a  book  or  books,  in 
which  aII  the  monies  a rifing  from  the  faid  rates  and  duties, 
and  paid  into  ihe  faid  leceipt  as  aforefaid,  (hall  be  entered 
fep.)rate  and  apart  trom  all  other  monies  paid  and  payable  to 
his  Majcfty,  lti> heirs  and  fuccelTors,  upon  any  account  what- 
ever; and  the  faid  money  fo  paid  into  the  faid  receipt  fhalt 
be  rnblfrct  and  liable  to  the  ufes  and  purpofes  herein  after 
inentionird. 

And  be  it  further  enaded,That  ail  the  monies  arifing,  or 
to  arife,  by  the  fiid  (cvcrai  rates  and  duiie>  hereby  tmpofed, 
i^hich  ihall  be  paid  into  the  faid  receipt  at  any  time  or  times 
on  or  httore  the  5th  day  of  April  1  792,  (hati  be  carried  ro 
and  maile  part  of  the  fund,  called  "  The  Confolidared  Fund  ;'* 
and  that  from  ;«nd  after  the  faid  5th  day  of  April,  i  792,  all 
the  monies  ariing  or  to  arife  by  the  faid  rates  and  duties, 
and  paid  into  (he  fiiid  receipt  after  the  faid  5tiS  day  of  April 
}  792,  thai),  ti't^ether  with  luch  other  rateN  and  duties  as  fliall 
Ik.  granted  by  any  A^  or  Acls  of  ihis  prefent  feffion  of 
Fiirliament  for  this  purpofe,  during  the  terms  for  which 
luch  rates  and  duties  (hall  be  refpedive'y  grant^ed,  be  a  fund 
for  the  payment  and  difcharge  ot  the  feveral  principal  fum* 
c:  8oo,cool.  ar.d  1,033.000!.  amounting  to  the  fum  of 
i,.S;3,firoi.  ta  be  raifcd  by  l^oans  or  Exchequer  Bills,  in 
|Vir  jiur.cc  of  anv  Acl  v'{  this  felTion  of  Parliament,  together 
with  fuch  intereil  as  fna  I  by  the  faid  AS  be  direfted  to  be 
paid  or  made  payable  for  the  faid  principal  funns  of  8oo,OOOI. 
z:\d  1,033,0001. ;  and  ihall  l)e  ilTued,  applied,  and  dif[>ofed 
fowii'-ds  tl'c  paving  ofT  a"d  difchari^ing  the  faid  priiKipal 
Turns  oJ  8oo,oool.  and  i  ,033,000!.  and  intereft  to  become 
due  thereon  as  aforefaiii,  and  to  no  other  ufe,  intent,  or 
purpofc  v.'hatfucver. 

Ami  be  it  fur;  her  enr*8cd,  That  upon  paynKnt  of  the  faid 
frincipal  Uimiof  8oo,oool.  and  1,033,000!.  and  all  intereft 
t.>  become  «liie  thereon,  or  referving  at  the  faid  receipt  of 
r xcht^quer  {o  niucii  money  out  ot  the  faid  fund  to  be  eA^- 
biirofd  as  uforcfeid  as  ihall  be  fufficient  to  fatisfy  and  difcharge 
t^-  laid  prrncipal  fums  of  8on,oool.  and  i,O33,C0ol.  and 
ail  intereft  as  aroicfaid,  and  publication  thereof,  in  the  man-  . 
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n«r  to  be  direded  by  the  faid  Ad  of  this  fefllon  of  Parliament, 
the  faid  rates  and  duties  hereby  impofed  (hall  from  thence* 
forth  ceafe  and  determine,  and  be  no  longer  paid  or  payable; 
and  all  the  rules  add  regulations  of  this  tGt  (hall  alfo  from 
thencetorth  ceafe  and  determine,  except  as  to  the  recovery  of 
any  arrears  of  the  faid  rates  or  duties  which  may  at  that  time 
have  accrued  or  grown  due,  or  to  any  fine,  penalty,  or  for* 
feiture,  which  may  have  been  then  incurred. 

And  whereas  the  inhabitants  of  many  pariflies  or  places 
have  frequently  fuflfered  by  .the  frauds  and  infolvency  of  their 
Colledors,  by  being  fubjeded  to  re-aflfeflments  for  monies 
embezzled  by  them ;  be  it  enafked  and  declared.  That  fuch 
perfons  as  (hall  be  nominated  to  be  Colledors  of  the  faid  for- 
mer rates  and  duties  (hall,  if  required  fo  to  do,  give  good  and  , 
fufikient  fecurity  to  any  three  or  more  of  the  CommifSciers 
for  carrying  this  AQ.  iiito  execution,  equal  to  the  amount  of 
the  whole  rate  to  becolleded  in  each  diflriS,  for  their  duly 
paying  to  the  Receiver  General  fuch  monies  as  (hall  come  to 
their  hands,  which  fecurity  the  faid  Commi(rioners,  or  any 
three  or  more  of  them,  are  hereby  authorized  and  impowered 
to  take;  and  on  failure  of  the  perfons  fo  named  to  be  Col- 
tedors  as  before  direded  giving  fuch  fecurity,  if  required^ 
the  faid  CommKTioners,  or  any  three  or  more  of  them,  (ball 
be  at  liberty,  and  are  hereby  authorized,  to  appoint  any 
other  two  or  more  fuflScient  perfons,  who  can  give  fucb 
fecurity  as  aforefaid,  refiding  within  the  limits  and  bounds 
of  the  pari(hes,  town(hips,  conftablewicks,  and  places  where 
they  (hall  be  chargeable,  to  be  Colledors  of  the  faid  former 
rates  and  duties. 

Provided  always.  That  if  no  perfons  can  be  found  withia 
the  feveral  pari(hes,  town(hips,  qonftablewicks,  or  places 
refpedively,  who  are  willing  or  able  to  give  fuch  fecurity, 
then,  and  in  fuch  cafe,  the  perfons  who  were  firft  named  by 
the  Commi(rioners,  as  direSed  by  the  faid  ASt,  (h^U  be  . 
Colledors  of  the  faid  former  rates  and  duties. 


ADJUDGED 


(    3^6    ) 


ADJUDGED  CASES 


In  the  Court  of  King's  Bench,    Michaelmas 
Term,  31  Geo.  III. 


R  I  X  v^  the  lnhabit<ads  ^/'Clayhydok. 


Two  Juftfceshavif^  removed  William  Taylor  from  Clay- 
hydon  to  Ufcolm,  the  Seflions  quaihcd  the  Ofder,  and  ftated 
the  foilowiog 

CASE. 

The  pauper,  being  Tettled  at  Ufculmby  hiring  and  fervicc, 
Tnade  a  bargain  v^ith  W.  Hodges,  in  Dunkefwell,  for  a 
year,  at  the  wages  of  [^7..  15/.  o//.  and  ferved  till  nine  days 
before  the  expiration  of  the  year,  when  he  went  away  on  a 
Sunday  nxirnlng,  in  order  to  get  another  place  when  his 
year  Ihould  be  up,  without  a(king  any  leave  of,  or  mention- 
ing it  to,  his  mailer ;  he  returned  on  the  Ttuefday  following 
about  fix  o'clock  in  the  morning,  when  he  a  iked  his  maftcr 
what  work  he  ihould  go  about ;  the  mailer  told  him  he  might 
go  and  ferve  the  mafler  he  had  worked  for  the  day  before. 
He  faw  his  mailer  about  an  hour  afterwards,  who  then  paid 
him  his  wages  up  to  that  time  only.  No  converfation 
pafTed;  he  then  went  away,  and  did  not  afterwards  return: 
he  wtjbed  to  have  Jlayed  cut  the  year^  but  hit  majier  would  na 
let  him. 

Lord  Kfnyon,  Ch.  J. — It  is  now  too  late  to  fay  thata 
conjiru^ivefervice^  purfftant  to  a  hiring  for  a  year,  will  not 
confer  a  fettlement  on  the  fervant :  though  I  very  much 
doubt  whether  a  greater  cerrainty  on  this  fubjcd  would  not 
have  been  attained  by  attending  llri^Uy  to  the  words  of  the 
Acl  of  Parliament:  however,  in  order  to  prefcrve  an  uni- 
formity  of  decifions,  we  muft  aJopt  the  conilrudion  which 
has  fo  frequently  been  put  upon  it.  But  I  do  not  know  that 
it  has  ever  been  decided  that  a  feitlement  was  obtained,  mh 
lefs  by  ctmfiru^ion  the  relation  between  viiijler  andftrvmii  rtiH 
/inued during  the  njohoU  jfor,    T:Y\<i  t^fca^^C  R<x  v.  IJlif,  aad 
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Rex  V.  Madtlngton^  which  have  been  relied  on,  do  not  go- 
vern tlw  prefent.  In  the  former,  the  fervunt  did  not  return 
%»ntil  after  the  expiration  of  the  jear ;  and  the  fads  of  zhit 
caie  iefi  the  queftiun  open  whether  or  not  the  relation  be- 
tween the  parties  fubfiAed  dui  mg  the  wfaoie  year :  the  Court 
there  tliought  chat  the  naaiier  impropeHy  refuicd  his  ooa*- 
fent,  and  that  though  the  4iei'vaflt  were  not  in  the  advait 
dilicbarge  ot'  his  duty  in  his  maAer's  houfe,  yet,  as  ht  wa» 
liable  to  be  called  into  the  maAer's  fervice  during  the  »c«- 
niatnder  of  the  year,  that  he  was  conftruS'tvely  in  that  ^- 
vice  down  to  the  end  of  the  year.  But  the  prefent  eafe 
differs  from  that,  becaufe  during  the  continuance  of  the 
j^ear  a  fun  her  a£t  was  done;  when  the  /ervaot  returned 
after  his  abfence,  the  mafter  not  only  t'oumi  faolt  whh  him^ 
bttt  refufed  to  take  him  agHRi  into  his  Service :  it  is  true^hat 
the  ftrvant  wiSied  to  cootimie,  but  both  parties  did  tb«t 
which  put  an  end  to  the  contrad ;  the  one  patd>  and  tlw 
ether  received  the  wages.  After  that  period,  the  fervant  wai 
fio  longer  (ubjeS  to  the  comroul  cf  the  mafter.  In  Rex  ▼• 
Iflip9  the  fervant  wms  under  the  mafter's  control  during  rhe 
wfaok  year  ;  he  was  Jiable  to  be  caHod  into  the  matter's  fer- 
vice  whenever  the  mafler  thought  pr-oper :  hot  here  the  re- 
lation between  the  nufter  and  fervnnt  was  refcinded  before 
the  end  of  the  year  by  thea^5tof  bdth  parties;  rhen  it  is  ini* 
poffiUe  lo  fay  that  the  pauper  was  conftruSively  in  the  for* 
vice  after  that  time.  So  in  the  cafe  of  Rex  v.  Mttddmi^tm^ 
though  the  fervant  left  the  ferviee  three  weeks  before  rfae 
end  it  the  year,  and  went  to  his  friend,  becaufe  he  was  not 
able  to  perform  his  ferviee',  yer  there  was  no  a6l  done  dur«- 
ing  the  year  to  put  an  end  to  the  contrad  :  afterwards  in- 
deed when  the  mvfter  paid  the  fervant  his  wages,  he  de^ 
da&ed  a  'part  x)f,  them ;  but  he  could  not  by  an  ad  ex  pofi 
yi^«  deprive  the  fervant  of  the  benefit  to  which  he  was  be- 
fore entitled.  Bur  the  cafe  of  Rtx  v.  Grcjbatn  is  extremely 
like  the  prefent ;  there  the  Court  helii  that,  by  the  a£l  of 
accepting  the  wages,  the  fervant  agreed  to  put  an  end  to  the 
contraS.  I  am  therefore  of  opinion  that  there  could  be  no 
cmjiruciive  ferviee  in  this  cafe,  when  rhe  parties  themfclves, 
by  mutual  confcnt,  put  an  end  to  the  rtlation  of  mailer  and 
fervant  within  the  year. 

Ash  HURST,  J. — It  is  much  to  be  lamented  that  the  dif- 
tinQions  in  tiiefc  kind  of  cafes  have  been  fo  nice  that  it  is 
difficult  to  difcovcr  the  principles  on  which  they  iiave  been 
decided.  The  queftion  then  is.  What  is  the  principle  on 
^ich.they  have  turned  ?  1  think  that  will  be  bed  fupported 
in  this  cafe  by  determining  that  the  ferviee  d\d  ao\  coTi\Mv>i^ 
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during  the  whole  year.  It  is  not  now  to  be  contended  thrt 
an  adual  fervice  is  neceflary »  it  muft  be  admitted  that  a 
conftrudive  one  i^fufficient.  But  this  cafe  isdiftinguilhabie 
from  that  of  Rex  v.  IJlip^  for  here  was  a  diflblution  of  the 
contrad  before  the  end  of  the  year;  on  the  fervant's  retora» 
the  mafter  infifted  on  dirchatging  him,  and  offered  his 
wages;  4Rid  though  the  fervant  wijbed  to  continue  in  the 
fervice,  yet  he  at  length  confented  to  put  an  end  to  the  con- 
trary by  taking  up  thofe  wages.  The  acceptance  of  wages 
was  a  iignifying  of  the  confent  on  his  part.  Arid  this  brings 
it  within  the  cafe  of  Rex  v.  Grejbam, 

Grose*  J. — Though  there  has  been  fome  contrariety  in 
the  caies  as  to  what  fliall  be  faid  to  be  a  hiring  for  a  year, 
yet  it  is  clearly  fettled  that,  if  during  the  year  there  be  a  dif- 
lblution of  the  contrad,  no  fettlement  can  be  gained.  Now 
on  the  fads  of  this  cafe,  it  is  clear  that  the  contrad  was 
diflblved  before  the  end  of  the  year*  The  mafter  refufed  to 
receive  the  pauper  into  his  fervice  when  he  returned,  to 
which  the  latter  made  no  objedion,  but  received  his  w^pa 
up  to  that  day  only.  It  is  indeed  dated  afterwards,  that 
the  fervant  wijbed  to  have  ferved  out  the  remainder  of  the 
year,  but  that  his  mafter  would  not  let  him;  yet  it  is  dear 
that  at  the  time  when  the  wages  were  paid,  both  parties 
confented  to  put  an  end  to  the  contrad ;  for  it  is  dated  that 
no  converfation  pafFed  at  that  time ;  and  though  the  fervant 
may  have  wiflied  to  day  till  the  end  of  the  year,  yethedid 
not  communicate  that  wifli  to  his  mader.  And  the  other 
fad  dated,  namely,  that  he  accepted  a  fum  Oiort  of  the 
whole  year's  wages,  diews  that  it  was  underdood  by  both 
that  they  intended  to  didbive  the  contrail.  This  cafe  is 
didingnidiable  from  thofe  of  Rex  v.  IJlip,  and  Rex,  v« 
Maddington^  for  the  reafons  already  given ;  and  ic  is  like 
that  of  Rfx  v.  Grejbamj, 

Order  of  Sedions  quafbed... 
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Jqhnbqn  v.  Bakk, 


The  plaintiff  won  5/.  of  the  defendant  in  a  wager  at  m 
horre-tace  at  Chefter,  where  the  (lake  for  which  thehorfea 
ran  was  lefs  than  $0/.  which  the  defendant  refufii^  to  pay^ 
this  aAioo  wai  brought. 

The  queftion  was,'  Whether  (notwithftanding  horfe»nme 
for  finall  foms  are  prohibited  by  13  Ge^.  II.  cap.  19^9  thia 
was  not  a  legal  wager  according  to  the  Cafe  of  Giod  ▼•  £f* 
Boi^  (vide  our  Mag.  for  Odober  faift»  p.  108). 

Lord  Kenyon.— ^It  is  fuflScient,  without  adverting  t4 
cafes,  to  fay  that  the  horfe-race  itfelf  is  prohibited  by  da- 
tute ;  and  as  the  race  Which  is  the  fubjeft  of  the  wager  is  iK 
l^U  fo  ftlfo  is  the  wager. 

Motion  to  fet  afide  the  non-fuit  rtfiifed* 


Rex  v.  Tie  In/iMbitants  of  Yak? OIE. 

Upon  an  appeal  to  the  Seflions  at  Hereford  againft  2n 
Older  of  removal  by  two  Juftices,  the  order  was  confirm^ 
by  eight  Juftiqes  againft  feven  ;  but  it  appearing  that  three 
of  the  an^rmng  Juftices  were  rated  in  the  parifti  from 
whence  the  pauper  was  removed,  they  were  objefted  to  at 
th^  Seflbns,  but  ft  ill  perflfted  in  voting. 

It  was  now  moved  that  the  rule  might  bemadeabfolute^ 
upon  the  ground  that  Juftices  rated  in  either  parifti  cannot 
vote  upon  an  appeal 

Lord  Kenyon,  Ch.  J.— 'We  cannot  now  make  the 
.rule  abfolutCy  as  no  judgment  for  quafliing  the  original  or^ 
dtT  was  entered  on  the  rolls  of  the  Seflions.  If  the  Court 
of  Seflions  had  quajbedj  inftead  of  confirming,  the  original 
orderf  there  could  have  been  no  difficulty  now.  But  the 
panics  cannot  come  here  ^^ry^/Zf/m;  and,  asnojudoneot 
for  qoalhing  the  order  of  Juftices  was  given  at  the  Seflions, 
we»  .as  a  Court  of  Error,  cannot  do  what  the  Court  below 
ihould  have  done.  We  mqft  make  that  part  of  the  rule 
tbli^Mtff  whi^h  has  for  its  objed  the  quaihing  of  the  or- 
der •qf  fir^iions,  and  direft  the  Juftices  below  to  enter  a  coti« 
tboance  to  the  neat  Seflions,  when  they  may  dcc\d!t\i%  ^ 

Vot.  If..  B  b  HoiB^^o^ 
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H  b  V  8  o  K   «•'  T  o'  ti  1^. 


'fkW  «va»  a^  ^ifiioa  tried  at  the  DuFbam  aflizcs  againff 
jUktdtfeods^^t,  ^  havbg  furcharged  tlie  cpmmoa ;  but  the 
plaintiff  was  nonfuited,  it  being  proved  that  bealfo  had  forr 
charged  to  A-Urget^  amount.      • 

Upon,  an  application  now  for  a>  new  triaf,^  Ac  fiinie.waa 
-gnntc^y^  the  Com/  delivering  their  opinion  as  fotlb^ 

Bu  LLfiR,  J. — It  does  not  Teen^to  roe  that  the  ptahitiff  haa 
AAafaMsdany  ivery  ferioys  injupy :  but  ifie  <^ftiofi  heif  h, 
.Wheihtc^>r  not  the  plaintiff  bie  entitled  to  a.verdift?  The 
4iifi(lton  t^elating  to  the  damages  is  fpr  tl)e  confiderathxi  tf 
the  Jury.     It  has  been  Taid  by  one  of  the  couoftft  that  the 
plaintiff  mud  prove  zferious  injury,  relying  on  the  words  of' ' 
Mr.  J.  Black/lone  in  the  cafe  cited.    But  the  expneiion  uted 
by  that  Judge  does  not  warrant  fuch  a  conftrudion  ;  for  il 
muft  be  taken  with  a  reference  to  the  cafe  then  before  htffl» 
in  which  the  plaintiff  did  not  appear  to  have  been  mock 
,  injured,  4ot  it  did  not  appear  that  he  was  p«ffefled  of  a , 
iingle  beaft  which  he  could  have  put  oa  the  comn^on^    I1ay 
therefore  ^hat  part  of  the  argument  out  of  the  queftion;  far 
^  fmall  injury  is  fb  indefinite  in  its  nature,  that  it  aflbrdlifN^ 
rule  by  which  the  mind  can  be  guided.     The  only  qiieftioB 
then  is.  Whether  any  injury  has  been  done  by  thetlefeadaat 
to  the  phintiff  ?    If  the  defendant  had  turned  the  fiipleraa- 
'merary  cattle  on  the  common  by  the  licence  of  the  hiff4'  I 
admit  that  the  plaintiff   codd  not  have  maintaiiicd  ^ 
'adion,  becaufe  the-.defendant  would  not  have  been  «  wrong*  9 
doer:  but  here  is  a  wrongdoer,  and  the  pblntiff  isenHtld  * 
to  an  adion  without  proving  any  fpectBc  damage.      Tbis 
depends  on  the  form  of  the  decTaration,  and  on  what  hai 
been  confideredas  proof  of  it.     The  allegation  is*  ilutthe 
plaintiff  could  not  by  reafon  of  the  defendant's  aft  tup)*  Ih^ 
common  in  fo  ample  and  beneficial  a  m^ner  as  be  uffd  ro 
"d6  :   now^  If  the  defendant's  fuperuumcrar)«  cattk  had  rwt 
been. on  the  common,  the  plaintiff's  caitle  mi^ht  Uai'ceatni 
'every  blade  of  grafs  which  was  confumcd  by  ihe  dcfendam*i» 
'that  therefore  is  an  injury  to  the  phintiff.      There  is  ^^^ 
^another  ^ound  on  which  this  adion  may  be  lupporsf^i* 
'which  is,  that  the  right  has  been  injured  :    and  if  i  eoct-  j 
moner  cannot  bring  fuch  an  a^ion  as  thb,  becaufe  Kvh  %^^\  ^ 
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1i«d  gr^s  enough  to  prevent  them  frora  ftafviifg,  he  muft 
permit  a  wrong  doer,  like  the  defendant,  to  gain  a  right  by 
the  length  of  pofrefTion.  This  opinion  is  fortified  by  what 
fell  from  Lord  C.  J.  De  Grey^  ifi  the  paflage  alluded  to^ 
v/ho  faid  that  this  adion  was  introduced  in  lieu  of  the  old 
\irrit  of  admeafurement  of  pafture.  &y  ^^^^  mode  of  pro- 
ceeding if  the  defendant  put  more  cattle  on  the  common 
than  he  ought,  the  plaintiflF  was  entitled  to  have  a  certain 
quantity  admeafured  to  the  defendant ;  the  excefs  then  is  the 
injury  in  thefe  cafes.  And  the  plaintiff  havii^  alfo  fur- 
charged  makes  no  difference  in  this  aSion ;  for  one  tort  can* 
not  be  fet  off  againft  another.  Here  the  plaintiff  has  proved 
the  whole  of  his  declaration,  by  proving  his  right  to  the 
common,  and  that  the  defendant  put  on  it  more  cattle  than 
he  had  a  right  to  do ;  and  whether  the  plaintiff  exceeded  his 
right  or  not  makes  no  part  of  the  iffue  which  the  JClry  were 
to  try.  The  iffue  is.  Whether  the  defendant  has  been  guilty 
of  any  wrong,  and  whether  the  plaintiff  has  been  injured  by 
it  in  the  fmalleft  degree  ?  and  I  am  clearly  of  opinion  that 
be  has. 

Grose,  J. — I  am  not  inclined  to  epcourage  this  adion 
on  any  other  ground  than  that  mentioned  by  my  brother 
BullfTf  namely,  that,  if  A.  infringe  the  right  of  common  of 
B.f  it  is  neceffary  that  B,  (hould  have  A.^s  right  afcertained  ; 
otherwife  his  wrongful  a£t  would  in  procefs  of  time  become 
evidence  of  his  right.  If  we  were  not  to  fet  afide  this  non- 
fgit.  it  would  be  holding  forth  this  dodrine  to  the  Public; 
that  if  one  commoner,  who  happened  to  furcharge  in  a  fmall 
degree,  were  injured  in  his  right  of  common,  he  could  not 
maintain  an  adion  againft  another  who  furcharged  to  a 
much  greater  degree ;  but  that  might  I>e  produAive  of  the 
.mod  mifchievous  confequences  to  all  thofe  perfons  who 
have  rights  of  common.  But  my  opinion  is,  that  it  is  no 
objefiion  to  a  comnnoner,  bringing  fiich  an  adion  as  this, 
that  he.  himfelf  has  furcharged  the  common;  though  each 
perfon  ought  to  recover  dam^tges  in  proportion  to  the  injury 
which  he  receives.  In  praQice  I  never  recoiled  its  being 
made  a  matter  of  inquiry,  as  an  objedion  to  the  adion, 
.whether  or  not  the  plaintiff  himfelf  had  furcharged  ;  which, 
I  take  for  granted,  was  becaufe  fuch  an  inquiry  was  imma- 
terial. If  this  plaintiff  has  fui charged,  he  is  liable  to  an 
adion  by  any  other  commoner ;  but  that  is  no  objedion  to 
hia  fuing  the  defendant,  who  is  a  wrong-doer;  and  it  does 
not  eflop  the  plaintiff  from  (hewing  that  he  is  injured. 
Therefore  I  am  of  optrtioaf  that  the  rule  for  letting  afide  the 
'  B  b  a  non- 
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abfohite  f    though  it  i^  for  the  fi^imtPi  MUUbratioei^ 
whtthtr'  #r  turt  it  be  ^erih  his  wbilip  lo  froot^  any  foiidKr. 

Rute  abfotbfe. 


Rex  v.  VKoitik  mi  eAtrt. 


Thu  ^9A  M  i^penl  to^  the  JSeflifmi  t^nft  a  l^oOri ^M^ 
in  the  faikr^qgfh  of  Lieointofterii  where  fiNr  ele^on  |ntfjpqfci 
(everal  peffpAs  had  been  omitted  to  be  tffetted  In  the  mi^ 
upon  whieb  ground  thie  appeal  wm  q^i^.  'tht  SdloBt 
copfiimed  Qie  ^e^  afi4  ftated^  the  Mbwng 


CASE. 


'  The  counrel  tot  the  appelfa^ts  (l^fides  pifodioetdg  olM 
evidence^  offered  to  call  the  perfons  ihentioned  in  the  hotlo^ 
of  appeal  to  prove  that  they  were  refpedhrely  po0e£Mtf 
rateable  property  within  the  borough  at  the  time  for  wh'^ 
the  rate  was  made,  and  have  ever  fince  been  in  the  poffcSo^ 
thereof.  Thofe  feveral  perfons  tendered  their  votes  at  tke 
laft  ekdion  of  members  to  ferve  in  parliament  for  the- 
borough  of  Leominfter^-  in  refped  and  as  the  occnpiers  of  the 
property  for  which  the  counfel  for  the  appellants  nowboo- 
tended  that  they  ought  to  have  been  rated ;  the  right  cf 
^efiion  for  members  to  ferve  in  parliament  for  thcl 
bekigy  by  the  lad  determination  of  the  Houfe  of  Cor 
in  the  bailifTs,  capital  burgefTes^  and  inhabit anb,  of  tl 
borough,  paying  fcot  and  lot.  And  thofe  feveral  peffoi] 
fubfequentto  the  laft  Eafter  SeiEons,  (which  i;«^ere  the  Seffic 
Belt  after  the  making  and  publiihing  of  the  rate  in  qut^ioil 
Ond  prior  to  the  prefent  Seflions),  having  gfven  nouces 
appeal  againft  the  rate  now  in  ctueSiorij  complaintngof  the 
having  been  omitted  to  be  rated  in  the  rale  fer  the  faid  piG 
perty  refpedively»  and  having  entered  appeals  at  the  [ 
Seflions  with  the  proper  officer,  but  i^bkh  appeals  were  m 
received  by  the  court  of  Seflions^  the  fame  not  havlfig  bee 
lodged  at  the  laft  Eafter  Sefiions»  the  counfel  for  the  fi 
fpofidents  obje£led  to  the  teftimony  of  fuch  perfons  it  in 
competent,   and  the  queftion  having  been  argued  by . 
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CoBjntel  on  both  fides,  the  Court  of  Seflions  are  of  opinion 
that  fiich  teftimony  is  incoippetefiti  and  that  the  fame  (hall 
not  be  received.  The  Coiinfel  for  the  appellant  having  alfo 
called  one  Gabriel  Weaver,  to  proye  th^t  W.  Weaver,  one 
ef  the  perfoDs  fo  mentioned  in  the  notice,  was  at  the  tim^ 
of  making  the  rate,  and  alfo  for  the  time  for  which  the  fame 
ivas  uiade,  and  flill  is,  pofleffed  of  ratieable  property  within 
the  borough,  the  Counfei  for  the  irefpondents  propofed  by 
examination  on  the  voir  dire  to  (hew  that  G.  Weaver,  who 
is  not  rated  in  the  rate,  was  pofiefled  of  rateable  property  at 
the  tiqne  of  makLing  the  rate,  and  at  the  tin^  for  which  it 
l^vas  made,  and  was  on  that  account  an  incompetent  wit- 
nefs ;  and  the  connfel  for  the  appellants  having  objefied  to 
fuch  inquiry  into  the  fa£t  of  G.  Weaver's  being  fo  pofTefled 
f/r.  as  incompetent  to  the  refpondents  in  tl)at  caf^,  the  Court 
on  hearing  the  Counfel  on  bo;h  (ides  over-ri}led  fuch  ia(l-> 
mentioned  ofaje£kion ;  and  it  appearing  by  eyidence  that 
C  Weaver  is  poflfeflTed  of  property  in  the  borougti^  equal  in 
value  to  what  other  occupiers  in-the  borough  are  rated  in 
refped  of,  the  Court  of  Se(rions  are  of  opiniop  that  he  is 
pot  a  f^ompetent  wiinefs. 

Lord  Kenton,  Ch.  J.  I  purpofely  avoid  faying  any 
thing  upon  the  (irft  queftion  (namely,  whether  the  Evidence 
€li  ihe  perfons  iirft  mentioned  was  properly  rejeded,  as  the 
order  of  Sedions,  fo  obtained,  would  have  been  Evidence 
before  the  Houfe  of  Commons  to  proye  the  witnefles  right 
pf  voti|ig)|^  as  it  is  not  neceflfary  for  the  decifton  of  this  cafe. 
^ut,  on  the  fecotid,  if  I  were  aware  of  any  poiTible  interefl 
which  the  witnefs  G.  iVeaner  had,  I  (hould  hefitate  before  I 
hdd  that  bis  teftimony  was  improperly  reje£led.  Tl]|e  poor 
fates  are  mad^  for  a  (hort  fpace  of  time  only }  they  are  adapt- 
fd  to  the  fituation  of  the  pari(h  at  the  time  they  are  niude; 
nnd  perfons  who  are  liable  to  be  rated  one  month  nuy  not 
(itfo  in^  the  n^xt.  The  rateability  of  one  perfon  cannot 
ifiA  th^  rateability  of  another ;  and  therefore  whatever 
|(sMiblc  property  6,  Weaver ^  may  have  had  in  this  pa^ridi 
yct^  i^  bis  name  was  not  iaferted  in  the  rate,  his  teftimooj 
was  improperly  reie£Ud. 

iBu.LLER,  J.  I  have  often  heard  Lord  Mansfield  fay  that 
the  q^eflion,  wi\j^ther  the  evidence  be  admidible  or  not,  de- 
^nds  on  the  fubjed  matter  to  which  it  is  applied^  Then 
^nfkier  the  fubjed  matter  here ;  a  number  of  perfons,  who 
infift  on  being  rated,  (not  wi(hing  to  be  exempt  from  pay- 
ing the  rates),  called  a  witnefs  who  is  not  rated  to  provie  that 
Ibqik  hai^c  rateable  property  in  the  pari(hi  and  it  isobjt€t«i 
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that  be  M  an  tncompeteot  witnefi  to  piove  this  fiiA,  bccavfe 
be  himfelf  h  IttUe  to  be  rated :  but  foppolWig  tbat  the  ap- 
pellants fucceed  in  having  their  names  tnferted  in  the  rate^ 
it  does  not  follow  that  the  witnefs  ought  to  be  rated  ;-that 
queftion  will  remain  untouched,  and  it  muft  depend  on  the 
fad  of  his  having  rateable  property  within  the  pairifli.  It 
has  been  argued  that  aperfoo,  who  is  liable  to  be  rated  #alft 
is  equally  an  incompetent  witnefs  as  if  he  were  aAmAf 
rated :  but  there  is  a  material  diBFerence  between  tho  two 
cafes.  It  has  been  fettled  in  fo  many  caics  at  Ni/i  Pthu^  tlM 
the  liabtlity  to  be  rated  is  no  objedion  to  bis  being  called  aa 
a  witnefs,  that  it  is  now  confidered  as  an  eftaUifbcd  foinr; 
The  firft  queftion  on  this  fubjed  afofe  before  Mr«  Baton 
Burland|  at  SaU(bury,  in  an  aAion  on  a  penal  ftatute^  wbkb 
gave  part  of  the  penalty  to  the  pari(h;  and  a  perfon  being 
called  as  a  witnefs  to  fupport  the  adion,  who  was  liable  to 
be  rated  to  the  poor,  it  was  objefifced  that  fuch  HabiKiy  ren- 
dered him  incompetent ;  but  that  learned  Jui%e  faid  that  tf 
he  was  not  rated,  he  bad  not  an  immediate  intereft  at  that 
time ;  and  the  witnefs  was  admitted.  The  fame  point  has 
fmce  been  repeatedly  ruled  by  diflferent  judges.  The  rule 
dated  by  one  of  thecounfel,  that  the  witnefs  is  to  be  totally 
indifferetit  at  the  time  when  he  is  examined,  is  not  acco^ 
rate :  if  fuch  a  rule  were  to  prevail,  every  objedion,  which 
now  goes  to  the  credit  of  the  wifnefs  only,  would  render  him 
incompetent.  That  rule  mofe  properly  applies  to jurorsf  wha 
are  rejeSed  on  very  flight  grounds.  I  take  the  rule  to  be 
this,  that,  if  the  winefs  can  derive  no  benefit  from  the  cadft 
then  before  the  Court,  he  is  competent. 

Grose,  }.  In  many  cafes  it  is  difficult  to  draw  theluia 
between  competency  and  credit.  But  in  this  cafe  there  is 
no  doubt :  Here  the  queft'ton  is.  Whether  G.  Weavcc  bd 
any  intereft  in  the  appeal  at  the  moment  wh^  he  was  oAM 
to  be  examined?  It  is  faid  that  he  was  intereAed,  bcctufe 
when  another  rate  is  made  he  will  be  fo  :  the  anfwer  b>  ibitf 
if  his  name  be  infertedSn  the  next  rate*  he  will  be  interefted« 
tnd  confequently  incompetent ,  but  he  had  no  intereft  oa 
this  rate  %o  render  him  an  incompetent  witnefs. 


Order  of  ScUlons  quaQied. 
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The  plaintilF  being  psttron  of  the  curacy  of  the  Free  Cha- 
<fiel  of  Worrohilly  in  the  county  erf  Derby,  then  vacant,  no* 
minated  and  appointed  the  defendant  to  be  carate  of  the  faid 
chapel,  and  he  was  licenfed  thereto  by  the  proper  ordinary/ 
Whereupon  the  defendant  gave  a  bond  to  the  plaintifF,  bindr 
4ng  himfelf  to  be  conftantly  and  daly  refident  at  the  curacy- 
feoufe,  and  in  defadh  of  fuch  refidence  to  refign  and  deliver 
-up  the  faid  curacy  and  chapel  into  the  hands  of  the  proper' 
ordinary,   within  one  monfth  next  after  the  requeft  of  the 
plaintiflF,   or  within  one  month  next  after  notice  in  writ« 
•ing  given  to  him,  or  left  for  hitn  for  that  purpofe  at  the  cu- 
racy-houfe,  fo  that  the  faid  curacy  and  chapel  might  become 
vacant,  and  the  patron  of  the  faid  chapel  might  prefent  there-* 
to  anew.  The  bond  fun  her  declared,  that  if  the  obligor  did  and 
fiiould,  in  default  of  fuchconilant  and  due  refidence  in  and  up- 
€m  the  curacy-houfe,  within  one  month  next  after  the  requeft' 
•of  the  fiid  dbligee,  or  within  one  month liext  after  notice  in 
tirritinggrveniohira  or  left  for  him,  for  that  parpofe,  at  thecu- 
racy-honfe,  abfolutely  refign  and  deliver  up  the  faid  curacy  in- 
fo the  handi  of  the  proper  ordinary  and  guardian  of  the  fpi- 
ritaalrties  for  the  time  being,  abfolutely  to  accept  of  fuch  re- 
fignation  of  the  faid  curacy,  whereby  the  faid  chapel  might 
iKCome  vacant,  and  the  patron  of  the  faid  chapel  might  pre- 
fent a-new  to  the  faid  curacy  and  chapel,  difcharged  of  all 
charges  and  incumbrances,  done  or  fuflPeiied  by  the  obligor  ; 
itnd  if  the  obligor  did  not  or  fhoiJtd  not  commit  or  fuffer 
4iny  wafle  or  dilapidations  upon  the  hoi^es  or  lands  belonging 
ro  the  faid  curacy,  during  the  time  he  (bould  be  fo  curate  of 
(he  faid  curacy  or  chapel,  the  obligation  (hould  be  void. 

This  was  an  adion  brought  npon  the  bond  for  non-per« 
^rmance  of  the  condition,  and  it  was  contended,  ift,  that- 
Aebond  was  illegal,  as  placing  the  incumbent  under  undue 
controul ;  and,  adiy,  that  after  the  prefentation  the  plain } 
tiflF  gave  the  defendant  a  general  licence  to  refide  elfewherey 
n/Mch  could  not  be  revoked. 

Lo un  Kenyon,  Ch.  J— I  cannot  bring  myfelf  to  en- 
tertain a  doubt  on  this  cafe.  '  It  has  been  argued  that  the 
patron*s  right  of  prefeatation  is  a  mere  truft ;  it  is  fo  to 
fooie  purpofes,  but  not  to  alL  It  is  a  truft  coupled  with  an 
IQtereft  \  for  it  is  a  fubjed  of  conveyance  for  a  valuable  con- 


fidertiiooy  whidi  h  not  the  ode  with  m  wJM  trnft.  As 
fooo  ts  the  defesdeot  wit  pfcfented  to  the  hinng^  he  wm 
boand  tolfdki&iip^bimiUf  iiK  thedoMof  lo  ioo^^ 
to  refide  pn  the  tmngt  to  tike  upon  hin  tfae-core  of  (bob, 
and  to  keep  the  hoafe  in  proper  lepelr.  Nowthis  bond  was 
ooliTMteied  btofor  the  purpc^eof  .fecuri^gft  perfonnaaec 
of^llhofeiMitt,  whkhl^kw,  juyl  without  tteM,  he 
Wif  bouifd  to  difidiMge^  I  avoid  fiijriflg  tiiy  thio§  ic^eft* 
Wg  the  €i»ie  of  the  BUhop  of  Lmdm  v.  FJj^ke^  wbea  that 
qiMftion  cooaet  agtto  befoie  the  Hoofe  of  Lonb,  tfaej  wttU 
Ihave  no  doiibt^  feview  die  former  deeUioii»  if  it  ilhoafd  be- 
oofllie  MceOery;  It  is  ftifScient  for  ate*  in  deci£fl(  the 
pffeTcoicftfe,  to  fay  that  it  cannot  be  governed  by  thai.  For 
here  the  plaintiff  does  not  call  for  thereftgmtion  of  the  in* 
cunibent,  bet  aoerely  for  a  perfonnaoce  of  thofe  duties  wUdi 
in  Morality,  Religioo^  aod^Law,  he  ooght  to  da  I  am' 
therefore  clearly  of  opinion,  tbat  a  bond  for  the  perfomsance 
of  tfaefe  duties  is  not  tlk^.  With  reipeft  to  the/eoood 
queftiont  it  cannot  be  difputed  but  that,  in  general,  the 
fame  perfon,  who  gives,  may  nevoke,  a  licence.  In  the  cafe 
oted  indeed  where  the  leflbr  had  (^ven  his  tenant  licence  to 
affign,  fuch  licence  could  not  in  it's  nature  be  revoked : 
bull  in  a  cafe  like  the  prefent,  while  the  licence  continues 
to  exift  and  to  have  operation,  it  may  be  revoked  ^.  and  in 
this  refped  this  is  like  a  general  licence  to  enter  aoothei^s 
grounds,  which  may  be  revoked  at  any  time  at  the  pleafiue 
of  the  party  who  granted  it. 

BuLLER,  J.p-^1  cannot  find  any  immorality  ot  illegality 
iii  this  bond.  It  is  the  duty  of  an  incumbent  to  reHm  oft 
bis  tiving,  and  to  be  regular  in  the  difcharge  of  Us  dnty^ 
Now  this  bond  requires  nothing  more ;  it  only  requires 
Hitt  to  do  what  the  law  would  have  compelled  him 
tp  do  without  it.  As  to  the  other  poiht ;  the  cafe  cited  from 
Cr9.  SBz.  815,  does  not  apply  to  the  prefenL  There  the 
licence  to  affign  having  been  once  given,  there  was  an  end 
of  the  provifo:  but  here  the  condition  is  not,  that  the  de* 
fondant  Oiall  not  be  abfent  without  confem^  but  that  be 
(ball  oot  be  abfent,  and  if  he  be  and  flo  qot  rccum  after  i 
Qionth's  notice,  that  he  (ball  refign.  Then  the  confent  to^ 
be  abfent  for  a  time  does  not  vary  the  cafe ;  for  the  de 
fondant  was  bound  to  return  after  a  month's  not  ice« 

Geose,  J.  declared  himfelf  jof  the  fome  opinion. 


Judgment  for  the  pUtniiff. 
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CROWN   CASES. 

Doknally's    Case. 

At  die  Old  Biilej  in  FebruAry  Scflion,  1779,  Jamis^ 
ALIAS  Pdirick  Dwmalfyf  wss  tried  before  Mr.  Juftice  BuUtt^ 
mod  found  guilty  of  having  committed  twofeveral  highway 
fobberies  upon  the  perfon  of  the  Hon.  Charles  PieMing,  fon 
of  the  Eirl  of  Denbigh.  But  the  judgment  was  refpited^ 
and  the  feUowiog  cafe  fubmitted  to  the  opinion  of  the 
Judges. 

CASE. 

On  the  1 8t1i  of  January,  1779,  the  profecutor,  Mr. 
Charles  Fielding,  dined  at  Mrs.  Cotton's  in  Harley-ftreet, 
Cavendifli-fquare.  As  he  was  returning  thfough  Soho- 
fquare  towards  the  Play-houfe  between  the  hours  of  fit 
and  feven  o'clock  in  the  evening,  he  met  the  prifoner, 
whom  he  had  never  feen  before.  The  prifoner  deiired  that 
Mr.  Fielding  would  give  him  a  prefent.  Mr.  Fielding  afked, 
*'  For  what ?•'  Thfc  prifoner  anfwered,  •«  Tou hadbetter  com'* 
ply 9  or  I  will  take  you  before  a  Magiftrate^  and  accufe  you  of  an 
attempt  to  commit  an  unnatural  crime. ' 

Mr.  Fielding  then  gave  liim  half  a  guinea,  which  the 
|;Mrifoner  faid  was' not  fufficient;  but  Mr.  Fielding  had  no 
naore  in  his  pocket.  On  the  20th  of  January,  about  four 
oVlock  in  the  evening,  Mr.  Fielding  met  the  prifoner  again 
in  Otford-ftreet,  who  made  ufe  of  the  fame  threats  as  be- 
fore; faid  Mr.  Fielding  knew  what  pafled  in  Soho-fquare  ; 
and,  unlefs  he  would  give  him  more  money,  he  would  take 
jbim  before  a  Magiftrate  and  accufe  him  of  the  fame  attempt, 
and  that  tt  would  go  Lard  againd  him  unlefs  he  could  prove 
\kndBU.  Mr.  Fielding  then  went  to  the  (hop  of  Mr.  Walter, 
%  grocer  in  Old-Bond-Street.  The  prifoner  followed  him, 
tod  flmid  on  the  outiide  of  the  door.  When  Mr.  Fielding 
^'^MiX  into  th^  (hop,  he  took  a  guinea  out  of  his  pocket,  gave 
It  10  Mr.  Walter,  and  de(ired  he  would  give  it  to  the  man  at 
the  dioor ;  which  Mr.  Fielding  faw  him  do,  and  then  the 
prilbqer  went  away.  Mr.  Fielding  faid  he  was  exceedingly 
iilarimd  at  both  the  times^'and  under  lbaxa\ixmf|vi^>JDib 
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money*    He  was  Bot  Aware  what  were  the  confeqweiicat  «f 
Toch  a  charge,  and  he  apprehended  it  might  coft  hit^  hia  life. 

The  Jury  were  deHred  to  conMtufrftt  Whikher  they 
were  fatisiied  that  Mr.  Fidding  delivered  his  inoiiey  throogh 
fear,  and  under  an  apprehenfion  that  his  life  was  indaagerf 
Secondly  t  If  they  did  not  think  that  Mr.  Fielding  apprehended 
his  life  was  in  danger,  whether  the  money  was  not  obtained 
by  means  of  the  prifoner's  threats,  and  agaioft.  the  will  of 
Mr.  Fielding? 

The  Jury  found  him  guilty ;  and  Taid  they  were  Cstiafied 
that  Mr.  Fielding  delivered  his  mone^  through  fear,  and  aiif 
der  an  apprfshenfion  that  his  life  was  in  danger.  ^ 

The  queCtion  is.  Whether  this  amooots  in  law  lo  a 
ROBBERY?  .  Signed,  P.  BuLiBR, 

19th  Feb.  1779. 

On  the  29th  of  April  following,  the  Twelve  JuDGia 
aflembled  at  L.  Ch.  Juftice  De  Grey\  houfe  in  LincolnVInn* 
Fields,  for  the  purpoCp  of  hearing  Counfel  upon  this  cafe. 
It  was  arg«ed  by  Mr.  Hvwwrth  for  the  Crown,  and  by  Mr. 
Oraham  for  the  f  rifonec  The  Counfel  for  the  Crown  fpoke 
firft,  and  afiterwaids  relied  to  the  arguments  by  the  Counfel 
for  the  prifoner.  The  Counfel  then  withdrew,  and  the 
Judges  debated  the  point  aniong  themfelves,  and  then 
gave    their   feveral   opinions^    b<;ginning  with  the  junior 

At.the  enfuing  May  Scflion  at  the  Old  Bailey,  Mr.  Juf- 
tice  WiUes  delivered  the  refult  of  their  deliberations  to  th( 
foHowingeffed: 

The  qucftion  fubmitted  to  the  Judges  was,  •*  Whether 
this  oflFence  amounts  to  a  robbery?''  This  queftion has beeii 
argued  by  Counfel,  both  for  the  prifoner  and  for  the  Crown> 
The  Twelve  Judges  have  inveftigated  the  fufajed,  and  - 
delivered  their  fentimentsyfr/itf im ;  and  (Hey  are  unanimouHy 
of  opinion,  That  the  prifoner  at  the  Bar  is  guilty  of  the 
crime  of  which  he  has  been  convi£ked. 

The  grounds  and  principles  upon  which  I  his  determlni-     ' 
tion  has  been  formed,  1  fhall  endeavour  \^  Oate  to  the  Coyrc 
.  with  equal  brevity  and  perfpicuity.    f  ^^ 

The  definition  of  robbery,  as  is  given  by  Sir  WilUm^^ 
StmmJforde^  Sir  Matthew  Hak,  and  Mr*  Serjeant  Hawiifih 
is  **  a  felonious  and  violent  taking  of  any  mooey  or  goodj 
**  from  the  perfon  of  .another,  putting  him  in  fearj"  rrotn 
which  it  is  evident,  that  to  conftitute  the  crime  of  robbery, 
three  ingredients  are  neceflary :  Jirft,  a  felonious  intention, 
or  animui  Jurandi :  fecondly^  forac  degree  of  violence,  or 
putting  in  Icar ;  Mrdlj^  a  taking  from  the  perfoo  of  i 
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Bat  as  the  Judges  declared,  they  did  not  mean  to  draw  the 
ezad  line  what  (hould  or  what  (hould  not  be  conftrued  a 
robbery*  but  that  every  cafe  mud  depend  on  its  own  parti* 
cular  circunaftancesy  It  will  be  fufHcient  for  me  to  (hew  that 
the  fa£b  proved  in  the  prefipnt  cafe,  are  within  the  defioition 
of  thai  offence. 

iPir/f,  The  felonious  intention,  or  animus  fur andi. 

The  prifoner,  a  (Iranger  to  Mr.  Fielding,  flops  him  in 
the  flreet  during  thedufk  of  the  evening,  and  defires  '*  that 
he  would  give  him  a  prefent  ;*'  and  when  he  is  aflced,  '<  For 
what?*'  he  replies,  **  You  had  better  comply,  or  I  will  uke 
you  before  a  Magiflrate,  and  accufe  you  of  an  attempt  to 
commit  an  unnatural  crime."  This  condud  will  not  bear 
two  conftrudions.  It  is  clear  that  he  laid  in  the  way  for 
the  purpofe  of  obtaining  money,  againfl  the  will  of  Mr. 
Fielding;  and  wherever  one  man  obtains  property  from  the 
pofleffion  of  another  againji  his  will,  the  law  prefumes  the 
aS  to  proceed  from  a  felonious  intention,  unlefs  the  circum- 
ftances  under  which  it  was  done  evince  the  contrary ;  for 
the  fecurity  of  private  property  is  the  care  of  the  law^  and 
the  prefumptions  which  it  raifes  to  attain  that  end  cannot 
be  repelled  by  even  a  fpecious  pretence  of  right ;  much  lefs 
in  the  prefent  cafe,  where  the  bafenefs  of  the  defign  is  appa*- 
rent.  Nor  wilt  the  law  fuffer  its  objed  to  be  evaded  by  an 
ambiguity  of  expreflion ;  for  if  a  man  anim^  fisranJi  fays^ 
•*  Give  me  your  money— Lend  me  your  money— Make  me 
a  prefent  of  your  money,"  or  words  of  the  like  import^ 
they  are  equivalent  to  the  mod  pofitive  order  or  demand  ; 
and  if  any  thing  be  obtained  in  confequeoce,  it  will  form 
the  firft  ingredient  in  the  crime  of  robbery. 

The  ffcond  point  confldered  was^  Whether  the  prifoner 
had  afed  that  degree  of  violence,  or  infpired  that  degree  of 
fear,  which  the  bw  holds  neceflfary  to  conflrue  this  offence. 
In  the  definition  above-mentioned,  thefe  two  words  arc  in« 
eluded  as  defcriptive  of  the  caufe  and  the  effed;  but  the  law 
does  not  in  this  cafe  require  an  a^ual violence  upon  the  per- 
Ion,  or  an  exifling  (ear  in  the  mind.  A  man  with  a  cutlafs 
under  his  arm,  or  a  piftol  in  his  hand,  demands  and  ob- 
tains the  money  of  another  without  touching  his  peribn. 
Here  no  a^ual  violence  is  ufed.  **  Suppole,"  fays  Mr. 
Juftice  Fojlert  p.  I28»  *'  the  true  man  is  knocked  down^ 
without  any  previous  warning  to  awaken  his  fears,  and 
lieth  totally  infenfible  while  the  thief  rjr'les  his  pocikets;' 
where  is  the  circumflance  of  exifling  feai  ?'*  And  yet  in 
both  thefe  cafes  the  crime  would  be  robbery.  The  putting 
in*  fear  need  not  be  laid  in  an  mdiGtmtux  (oc  vVvv^  o^^xvic^. 
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not  the  Mtof  fetr  prcnr«d  ttpon  tlM  trial ;  IM  if  itte  hid 
CO  be  done  yioleiitlj  and  agaiiift  the  wiUt  the  Uw,  hi  •Sum 
J^UaiiHs^  wi)l  prefume  it.  It  b  not  e^rttt  ndceflkfy  ihiK 
there  IhoaM  be  aShdldmgir\  fof  %  robberf  tmj  he  com* 
mttted  without  ufuig  an  oflfbifive  weapon;  as  bf  ufiog  4 
tibder-bozj  or  a  candlellici^  inftead  c^  a  pifloL  A  iw^ 
fonabley^tfr  §f  danger^  caofed  by  the  ei^erdfe  df  a  im^lrm^ 
tlvi  vhlence^  u  Yufficient ;  and  where  fnch  a  terror  it  ifOr 
prefled  upon  the  muid  as  does  not  leaire  tlie  party  s  finaa^ 
ugcnu  and  b  order  to  get  ridof  that  terror  he defiyera  fait 
moneyy  be  may  c^mrIy  be  faid  to  part  with  it  agaloft  fait 
will.  Nor  need  the  degree  of  conftnifitive  nol0Dce  he  fiicb, 
as  m  Its  effeAs  neceflfarily  imports  §  pfdbibte  iajnrj;  isr 
when  a  villain  coaies  and  demands  monqff  no  one  know^ 
how  far  he  will  go;  and  ^  if  the  h8t  be  i^tteoded  with  thofe 
ctrcumftances  of  terror  and  yioleofrej  whi(A  ii^  oiii«l|oi>  ex* 
perience  are  likely  to  induce  a  man  tp  pari  witfaf  Ms  pro* 
perty»  (or  the  fafety  <>f  hrs  perfont"  it  is  aU  the  law  tfooiret. 
Sir  Matthew  Hak,  $3^^  ctt^  a  cafe  from  the  Year-oooka 
cfE^ard  the  Third,  which  carried  this  dodricie  ftill  far-: 
ther:  **  If  thieves  come  to  rob  a  n^,,  and  finding  little 
about  him,  enforce  bim  by  menace  of  ddith  to  fwear  on  a 
book  to  fietch  them  a  greater  fum,  whi^h  he  doih  atpcord^ 
ingly,  this  is  a  taking  by  robbery  :^'  and  yet  when  be  fetches 
the  money,  he  is  removed  fi[om  alt  terror  but  ttie  fear  of 
breaking  his  oath,  and  is  out  of  the  reach  of  violence.  . 
'  But  let  us  fee  how  far  the  ^ircumftances  which  attended 
the  fad  in  the  prefent  cafe,  will  bring  it  within  thefis  ruiea^ 
of  law.  A  young  gentlernan  firom  fchool  is  accofted  M  night . 
in  London  ftreets  by  a  perfon  he  never  faw  befbreji  whooi 
he  mull  fnfpefi;  to  be  a  villain.  The  ftranger  ^r^p|4»d[r  a  pre* 
fent.  This  condud  feenpni  fufficient  to  fatisfy  the  legal- idea 
of  robbery.  But  the  prifoner  goes  further,  and  fays,  *'  Yoti 
had  better  comply^  or  I  will  take  you  before  ^  Mapflratc/* 
This  is  a  threat  of  pfrfonal vhlence,  for  the  profecutor  h«d« 
every  thing  to  fear,  in  being  dragged  through  the  Hreeis  m 
a  culprit  charged  with  an  unnatural  crime.  The  t  hreat  muft 
neceffiirily  and  unavoidably  impart  intimidatbo.  Il  is  eqm* 
valent  to  aftual  violence;  for  no  violence  that  can  be  of* 
fered,  could  excite  a  greater  terrdr  in  the  min4  or  make  a 
inan  fooner  part  with  his  money.  The  menace  is  much 
ftronger  than  that  in  Harman*s  Crfe,  t  Hukt  534.,  and  it  ts 
implied,  that  if  ^he  violence  in  that  cafe  had  preceded  the 
.  theft,  it  would  have  been  robbery.  What  can  operate 
more  powerfully  on  the  mind  than  a  menace  to  do  thUt 
which  in  its  confequtncea  wodd\^%^  l^^t  imtOL,  («r*   -~" 
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ruin  for  ever  the  brighteft  charafier?  It  is  much  more  Wkclf 
that  fuch  a  menace  (hould  occalion  fear,  than  thofe  which 
Mr.  Serjeant  Hawkins  has  mentioned  in  his  Pleas  of  th« 
Crown-.  It  is  however  fufficient  to  implant  a  reafonable 
fear  of  danger  which  mi^t  operate  in  cmflantem  virum^  as 
well  as  in  mairicuhfum^  much  more  on  the  mind  of  a  boy 
come  from  fchool  for  the  holidays.  It  was  argued  by  the 
prifonerS  Counfel  that  this  was  t  fraudulent  extorting,  and 
not  a  taking  by  violence :  but  in  many  cafes  fraud  will  fopply 
the  want  of  violence ;  as  in  burglary,  where  the  breaking  if 
m  neceflary  ingredient :  and  yet  if  a  perfon  fraudulently  get 
admiifion  into  a  houfe  by  colour  of  law,  or  ihider  pretence 
of  taking  lodgings,  or  of  having  bufinefi,  it  has  firequenti  j 
been  held  fufficient  proof  of  a  conftrudive  breaking.  Se- 
veral of  the  Judges  thought  there  was  a  great  analogy  be« 
tween  tbefe  cafes  and  the  prefent,  and  therefore  that  it  ought 
to  be  governed  by  the  like  principles.  There  is  no  affu^ 
breaking  in  thofe  cafes  of  burglary;  there  is  no  affualvio* 
lence  in  the  prefent  cafe ;  yet  the  fraud  ufed  in  both  amounts 
to  a  cmftruffive  breaking  in  one  cafe,  and  to>a  conflrulHive  ffio* 
knee  in  the  other;  but  the  determination  did  not  tumen- 
tirely  upon  this  ailment. 

As  to  the  tlUrd  ingredient,  viz.  a  taking  (rom  the  perfon^ 
the  Judges  were  of  opinion.  That  ingenuity  oould  not 
ratfe  a  doubt  upon  the  point. 

But  before  I  conclude,  it  may  be  proper  to  ftate  the  fe« 
veral  authorities  which  fupport  this  determination  of  the 
Judges.  Thtfirjl  cafe  was  that  of  James  Brown,  who  was 
tried  and  convided  at  the  Old  Bailey  io  Odober,  1 763,  for 
a  highway  robbery  on  Ralph  Hudfon\  and  he  was  executed. 
The  fecond  cafe  was  that  of  Thomas  Jones^  tried  and  con- 
vrSed  before  Mr.  Baron  Hothamf  in  February  Seflion,  1 776; 
andhis  cafe  was  determined  to  be  robbery  by  alithe  Judges 
at  Serjeants-Inn* Hall;  and  he  was  executed.  The  third 
cafe  was  that  of  Robert  Harroldf  in  lad  June  SeiTion,  who 
was  tried  and  convided  of  the  hke  charge ;  but  he  was  after- 
wards reprieved  upon  fome  doubt  on  the  evidence.  In  all 
thefe  three  cafes  there  was  this  difference  from  the  prefent 
cafe,  that  fome  adual  violence  was  proved,  as  taking  andfeiz- 
ing  by  the  arm  and  collar.  But  the  Ju  dges  all  held,  this  did 
Dot  make  any  material  diflinAioR ;  but  that  fufficient  was 
proved  in  this  cafe  for  the  Jury  to  find  the  prifoner  guilty 
of  Robbery. 

Ham- 
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At  the  Old  Bailey  in  May  SeOion,  1787,  Join 
wshi Mary  HammondmtTt  todided before  Mr.  Jufticei^iMwyl^ 
prefent  Mr.  Baron  Perryn^  00  the  ftatuteag  Gf*.  ]*aip;  %%. 
and  17  Gtfo.  IL  cap.  1 5,  for  fending  a  thrtatening  kilter  to 
Dmuil  Dm^er^  demanding  the  fum  of'  ten  pomdi. 

The  indidment  confift^of  twelve  counts;  Amk  of  whkb 
charged,  that  the, prifonersy^  and  dlfZrwr^if  the  bid  letter; 
and  otbersy  tbatthey  caufed  it  to  htfini  and  JiUvered* 

It  appeared  in  evidence,  that  Mary  BSlmnmd  had  vmUm 
the  letter  in  qufftion;  and  that  \lviuieBvered\o  theprofe- 
cutor  hy  Jokn  Hammady  who  faid  he  bad  found  it  in  the 
profecutor^s  garden. .  The  prifoners  were  bnflband  and  wife, 
imd  they  livolin  the  profecutor's  houfe  in  thecharaderand 
capacity  of  fervants ;  but  there  was  no  evidence  that  Jtlka 
Hammond  had  any  knowledge  of  the  contents  of  the  letter^ 

The  9th  Geo.  I.  cap.  229  enads,  **  That  if  any  perfonor 
perfons  (hall  knowingly y^n//  any  letter  without  any  natne 
Ibbfcribed  thereto,  or  figned  with  a  fiftiticus  name  or  names, 
demanding  money,  veniibn,  or  other  valuable  thine»  fuch 
offender  &all  fuifer  death  without  benefit  of  clergy. 

The  27th  Geo.  II.  cap.  15,  enads,  "  That  if  any  perfba 
or  perfons  (hall  knowirgly^iu/any  letter  without  any  naoie 
fubicribed  thereto,  or  figned  with  a  fi&itious  name  or  names, 
letter  or  letters,  threatening  to  kill  or  murder  any  of  his  Ma- 
jefly's  fubjeQs,  or  to  bum  their  out-houfes,  barns,  (bcb 
of  xorn  or  grain,  hay  or  ilraw,  though  no  money  or  \tm* 
fon,  or  other  valuable  thing,  (hall  be  thereby  demanded, 
every  fuch  offender  ihall  fuffer  death  without  benefit  of 
clergy.- 

It  is  alfoenaSed,  by  30  Geo.  II.  cap.  24,  *'  That  allpff- 
fona  who  (ball  knowinglyyi«/ cr  delhi-r  any  letter  or  wriiitig 
with  or  without  a  name  or  names  fubfcribed  thereunio,  or 
ftgned  with  a  (iditious  name  or  names,  kitcr  or  ttiterf, 
threatening  to  accufe  any  perfon  of  any  crime  pufiiihAblc  by 
law  with  death,  tranfporcatidn,  pillory,  cr  other  mfam§iH 
.puoifiiment,  with  a  view  or  intent  to  extort  or  gain  money, 
foods,  wares,  or  merchandizes,  from  the  pttfm  or  perfons 
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fo  threatened  to  be  accufed,  (hall  be  deemed  ofFenders  againft 
law  and  the  publick  peace;  and  xhe  Court  before  whom  he 
(hall  becoDvidedy  may  order  f^ch  oSender  to  be  fined  and 
imprifoned;  or  put  in  the  pillory;  or  publicly  whipped;  or 
to  be  tranfported  according  to  the  laws  made  for  tranfpor- 
laiion  of  Jelons.^* 

•  The  Counfel  for  the  prifoner  fubmilted  to  the  Court, 
That  the  oflfence  defcribed  by  the  ftatutes  9  Gea.  I.  cap.  22^ 
and  27  Geo.  II.  cap.  15.  on  which  the  indidment  wgs 
founded,  confided  in  *'  knowingly  fending^*  a  threatening 
letter ;  but  that  the  evidence  only  proved  that  Mary  Ham'^ 
mtmd  had  written  the  letter  in  queftion,  and  that  John  Ham^ 
mond  had  delivered  it :  and  that  there  was  no  proof  whatever 
of  its  having  been  in  any  way  whatcveryr///  to  the  profe-- 
cutpr. 

The  Court  thought  the  objedion,  as  to  the  definition  of 
the  oflFence,  well  founded.  In  all  (:afes,  they  faid,  fo  highly- 
penal  as  the  prefent  cafe  is,  it  is  certainly  neccffary  not  only 
to  confider  the  intention  of  the  Leglflature,  but  to  bring 
the  oSender  within  the  words  of  the  A£t  of  Parliament  ti- 
felf.  The  ad  of  merely  writing  a  threatening  letter  will 
not  conftitute  this  offence;  for  unleft  the  writer  or  con* 
triver  of  fuch  a  letter  aherwardsy^m/  it  to  the  party  whofe 
fears  the  threat  it  contains  was  calculated  to  alarm,  it  can* 
not  poiTibly  produce  the  mifchief  which  the  Legiflature  in* 
tended  alone  to  fupprefs ;  and  they  have  accordingly  adapted 
the  words  of  both  the  (latuies  to  that  exigency,  viz,  *<  If 
any  perfon  (haliy^r/u/  any  fuch  letter,  they  (hall  be  guilty  of 
felony,"  &c.  Now  it  is  impoHTible  to  conceive,,  that  car^ 
Tying  a  letter  can  by  any  conftru6lion  be  comprehended, 
under  the  words  **  fetid  gsij  letier,"  which  are  the  precife 
terms  in  which  the  (latutes  are  penned.  There  can  be  no 
doubt,  however,  if  the  Legiflature  at  the  time  they  pafTed 
thefe  ASs,  had  been  afked.  Whether  the  **  carrying  a  threat- 
ening leirer,"  or,  io  make  it  more  like  the  prefent  cafe, 
**  delivering  a  threatening  letter,"  was  an  offence  which 
they  meant  to  puni(h,  and  of  ihe  fame  kind  as  that  which 
they  had  defcribed  by  the  words  **  finding  a  threatening 
letter,"  but  that  they  would  have  anlwered,  without  doubt 
or  hefitaticn,  in  the  affirmative.  The  J»idges  however 
are  not  to  confider  what  the  Legidature  would  have  done 
in  certain  cafes,  but  to  lock  at  the  woids  they  have  ufed, 
and  to  confirue  them  according  to  the  mea<iing  which  it  is 
moft  likely  they  entertained  at  the  time  the  fubjed  was  un- 
der their  confideration.     Now  at  the  tinoe  thefe  (latutes 
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psfledy  It  feems  tluft  the  Legifltriire  ncfcr  tud  h  In  i 
templaeioii  that  anj  peiibn  would  be  ibe  emriercfu  AreiN 
cning  letter,  whidi  he  himfUf  had  written  or  caatriiwci» 
Thef  undoubtedly  conceived  that  (bch  a  ksttd"  woold6e/Eitf 
uf  the  pofty  or  by  loine  tnbxtkcftt  cooveyanotf  fo  na*  to 
prevent  the  objed  of  it  from  dtfcoyering  the  pcrfiMi^fnlflli 
wh?m  it  was  fimt 

It  is  dear  tberefort  that  the  ad  of  ddtverii^  a  llncat- 
cnin^  letter  is  not  the  frffeoce  defcribed  in  the  ftatutet  of 
^Geo.  I.aq>.  aSy  and'a>  CtQ.VL.  cap.  13.  -Bot'i^iinr 
doubt  could  be  entertained  upon  this  fobjeft,  the  £cfdk 
lature  itfelf  has  removed  it  ;^  for  by  a  fubGcquent  AA  tf 
Parlianinit#  30  do.  II.  cap.  149  the  oflfaioe  of  JUhifMb 
as  wdl  t^JmMng  a  threatening  tetter,  is  made't  ayT 
memmr^  puniflbable  in  the  diJcretion  of  the  Ccmrlp  ac- 
cording to  the  drcumftanccs  of  the  cafe.  Tins  flat^M 
makes  it  evident,  that  where  the  Legiflature  intendsl  tlit 
a  particular  ad  flipuld  become  an  eflential  ingrnfient  li 
creating  the  offence,  they  knew  how  to  make  ulb  of  pio* 
per  words  to  expreis  that  intention;  and  affords  ioeootib* 
irertible  proof  that  they  had  it  not  in  contemplatioo  io 
snake  the  delivery  of  a  threatening  letter y^Amgr,  at  the  ^de 
the  ftatutes  on  which  the  preient  indifiroent  is  founded 
were  pafled.  But  there  is  ftill  a  queftion  in  this  cafe  for  • 
the  coniideration  of  the  Jury;  forthdugh  May  Hmmmed 
is  the  wife  of  the  other  prifoner,  yet  if  the  Jury  'are  rf 
opinion  that  Oie  wrote  the  letter  herfelf,  wtthObt  any  infcty 
ference  of  her  huiband,  and  fetii  it  by  him,  withcNit  til 
knowing  any  thing  of  the  contents,  to  the  profecutor,  tk  . 
alone  may  be  found  Guilty;  but  othcrwife,  both  tl^. jA*  ■ 
fonersmuft  be  accjuitted.  ^ 

The  learned  Judge  left  it  accordingly  to  the  Jury^ 
they  fpnnd  both  the  prifooers  Not  Guiltt. 
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Id  the  K'ng's  Bench,  ^l^A*  a 'Writ  of  Habear  Corpus, 
direded  to  the  Keeper  of  Briftol  Gaol^  had  been  procured 
to  bring  up  the  body  of  William  Ptdley^  the  defendant.  *  On 
reading  the  return,  it  appeared  that  he  was  detained  in  cuf- 
tody  on  three  commiiments.  F/r/7,  On  an  extent  at  the 
fuU  of  the  Crown.  Secondly ^  On  mefne  procefs  to  the 
amount  of  ^.10,000^  at  the  fuits  of  feveral  creditors. 
thirdly f  On  a  warrant  by  Commiflioners  of  Bankrupts,  for 
nor  duly  conforming  to  the  fatisfadion  of  the  faid  Cooi- 
mi/fiqners,  touching  the  djfcovery  and  difclofure  of  tus 
Cftke  and  effea^. 

Mr.  Cowper  nQoved  that  he  might  be  difcharged  quoad  the 
oemmitment  by  the  ConTimiiTioners. 

Mr.  l^awrence,  for  the  Commi^oners. '-^By  the  (latute  5 
Geo.  II.  cap.  30»  §16,  if  a  bankrupt  (hall  refufe  to  anfwer, 
Gf  .lh;ill  ixot  fully  anfwer  to  the  fatisfadion  of  the  0)mmif« 
iioners^  all  lawful  quefiions  put  to  him  by  the  faid  Commt&< 
iiofiers^  it  (hall  be  lawful  for  the  faid  Commiflioners,  by 
warrant  under  their  bands  and  feals,  to  commit  him  to  fuch 
prifon  4S  they  (hall  think  fit ;  there  to  remain  without  bail  or 
mainprize,  until  he  (hall  fubmit  and  full  anfwer  make  to  the 
fytftfifi^ion  of  the  Commiflioners. 

If  appeared  to  the  Commiflioners  at  the  laft  examination 
of  ihp  bankrupt,  that  a  (hort  time  before  the  commiflioit 
ifRM^^had  in  his  Banker's  hands  the  fumof  j^.5000,  the 
whole  of  which  he  drew  out,  and  left  feveral  of  his  accept* 
ances^  which  were  then  due,  unpaid;  He  was  aflced  to 
give  a  reafon  for  his  drawing  the  money  out  of  his  Banker's 
Hiuids.  He  anfwered,  **  I  drew  it  out  in  order  to  afcertain 
prhether  my  Banker  would  honour  my  drafts,  when  he  had 
jfiO  nioney  of  mine  in  his  hands."  He  was  then  afked.  If 
he  had  afterwards  drawn  any  drafts  upon  his  Banker  for 
this  purpofe  ?  He  anfwered,  **  No.*'  He  was  aflced,  Why 
jbe  ii\d  not  try  this  experiment  on  his  iSanker,  1^  drawing 
fi  drafr  at  once  upon  him  for  a  greater  fum  than  he  had  in 
kis  h^nds?  To  this  queflion  he  made  no  anfwer.  He  was 
|i(ked  ill  what  manner  h^  difpofed  of  the  money  To  drawn 
^t.  He  ^nfwered,  "  I  kept  it  in  my  houfe,  together  with 
.'(Ptitf r  tQo;)ic8  which  I  had  colleded  elfewhere,  amounting  in 
.  Vol.  n.  C  c 
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the  whole  to  ^.7000."  He  was  aflifd.  Why  he  did  not  pif 
m  bill  which  wsBiheadse?  He  anfwertd,  **  I  didnotchuie 
to  part  with  themoDeyJ '.  He,was.aike4»  How  the  monej 
was  ultimately  ditporcd  of?  He  anfweredt  '*  A  fire  hap- 
pened, which  burnt  my  houre  and  conriuned  the  money.'* 
|Ie  wa$  afted  in  what  the  money  confided.  •  Heanfwercd, 
<<  I  cannot  give  you  any  other  account  than  Ibat  which  1 
jiavc 'already  given."^ 

On  thefe  aofwers  he  was  committed  by  tlie  Conmir- 
fioners ;  but  he  fubmiued  to  a  fecond  examination :  and" 
on  being  again  atkcd  why  he  drew  the  money  Mit  of  the 
Banker's  hands,  he  g;ave  a  difierent  rea(bn  for  it  to  that 
which  he  had  before  given,  and  dill  perfided  in  relfufiag  to 
fay  in  what  the  money  confided;  lie  was  therefbie  le* 
mand^d. 

He  made  his  efcape  from  the  prifbn  ;  and*  on '  being:  ro* 
takeD»  he  acknowledged  that  h^  had  fecreted  the  notes  about 
him  to  the  amount  of  ^7000,  but  that  he  hadiuaB^ 
Itroyed  them,  for  fear  of  beii^  diicovered. 

Mr.  Cw)p€r^far  tie  prtfiner^-^Tbtft  anfwers,  however  iiw 
hifHctent  they  rnay  appear,  are  fuch  as  the,  Comroiflioners 
were  bound  to  receive  as  fatisfadory.  Their  power  extends 
only  tp  cafis  where  the  bankrupt  refufes  toanfwer  at  all,  or 
does  not  fully  anfwer  v  and  they  cannot  take  upon  tfiemfelves 
to  decide  whether  the  anfwers  b^  true  or  falfe.  If  his  anfwera 
he  not  true,  be  may  be  indited  for  perjury >  but  thej  cannot 
commit  him. 

;  Miller's  cafe  in  the  Conunon  Pleas,  3  tVlIf  427,  }s  fiimilsr 
%0  the  prefect.  The  CommifTioners  had  committed  a  baiik<* 
rupt  for  giving  anfwers  which  they  conceived  were  notfii- 
risfaaory.  They  afted.  Whether  a  part  of  his  pi^i^^ 
which  they  fpecified,  had  been  fold  by  himfelf  or  by  1 
broker  ^  He  anfwered,  •*  /  Believe  I.  fold  them  by  a  bfoker/' 
They  defircd  that  be  would  fpe^kpofitrvtly,  but  be  itfuki 
to  anfwjfr  in  any  other  way  than  that  h  BeHr-^d.  And  Ld 
Gh.  J^  De  Grey,  faid  it  was  a  miftake  which  mankind  tiid 
fallen  into,  that  a  perfon  could  not  be  convided  of  perjwrj 
for  depofing  on  oatK  according  to  his  belief  i  and  the  bant- 
fupt  wasdifcharged. 

Lord  Mansfield.— It  isccrtaihl^y trMe,  rhait  fnsnirwf 
be  indiSed  for.  perjjMry,  in  fwearing  that  he  Bfii^ves  a  f:td 
to  be  true,  which  ,  he  muft  know  to  be  falfc.  If  i  bank- 
rupt fwears  fully. and  roundly,  and  the  Commintpncn  hav? 
every  reafon  to  believe  that  what  he  fwcars  is  not  true,  y^ 
cibty  muft  rak«  it  to  be  fatisfaftory,  provided  thai  Ijt  i^oi^J 
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h^  rattsfafiory,  in  cafe  it  were  true.  In  the  prerent  csfe, 
every  circumftance  tends  to  (hew  that  the  bankrupt  has  fwom 
falfely.  I  am  convinced  he  has  perjured  himfelf ;  but  he  haa 
aiii\vered  fully,  and  the  CommUTioners  cannot  comaiit  him 
for  falfe-fwearing.  He  mud  therefore  be  difcbargeJ  qwad 
the  coinmitroept  of  the  Commiflioners. 


Sp  ON  s  o  NBT^s  Case. 


Old  Bailey  July  Sefltoni  17841  Jo^  Sponfinbf  was  in<** 
dided  for  forging  an  indorfement  in^the  name  of  IVilliam 
Pearce  on  a  Bill  of  Exchange,  purporting  to  be  drawn  by 
Richard  Davis,  in  favour  of  IVilliam  PearcCf  on  Meffrs^ 
Crofts  and  Co,  for  the  fum  of  Pour  Guineas^  with  intention 
to  defraud.  First,  Mejfts,  Crofts  and  Co.  and  Secondly^ 
one  John  Churchill. 

There  were  alfo  other  counts  for  uttering  the  fatd  bill^ 
knowing  the  indorfement  to  be  forged,  with  the  like  intention, 
to  defraud. 

It  appeared  in  evidence,  that  the  prifoner  had  gone  to 
Mejfrs.  Crofts  and  Co.  Bankers  in  Pall-Mall,  aqd  on  receive 
ing  the  four  guineas,  wrote  the  name  **  John  Churchil^^  on 
the*back  of  the  bill,  by  way  of  witnefling  the  receipt  of  the 
money^;  the  name  "  IVilliam  Pearce**  being  then  indorfed 
thereon. 

iViUiam  Pearce,  the  fuppofed  payee^  was  an  irttimate  ac^ 
quaintance  of /{/V&rn/ D<ro//,  the  drawer:  and  had  received 
«  letter  <A  advice,  fignifytng  that  fucha  bill,  together  with 
«  Bank  Note,  had  been  remitted  to  him ;  and  defiring  him^ 
as  an  ad  of  fr iendfhip^  to  pay  their  produce  over  in  dif- 
charge  of  a  debt  which  Do^/V  owed  to  one  Coles-.  The 
bill  never  having  come  \t\Xo  Pearce*^  hands,  he  confeqiiently 
had  no  property  in  ir;  and  having  no  demand  on  Davisp 
the  drawer,  tor  its  amount,  it  was  agreed  that  he  was  a 
competent  witnefs  to  prove  that  the  indorfement  "  IVilliam 
Pearce^*.  was  not  his  hand-writing.  But  it  was  neceflfary 
jfirft  to  (hew,  that  he  was  the  identical  William  Pearve  to 
whom  the  bill  was  made  payable ;  ahd  as  thf  teftimony  of 
Hafois^  the  drawer,  was  the  bed  evidence  of  that  fad,  and 
be  was  not  prefent  to  atted  it,  the  letter  of  advice  which 
Jhmrce  had  received  from  him  was  held  infufficient  fer  the 
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porpofe  I*  ih^  tfiertfore  M\i  ikttiiti&^y  to  Ibevr  th&t  )Ab  t«^ 
A>ri)Maeiit  thA  fdtgci  #«i  rtjdEkd.:  fM:  «lciMB»ag)i  it  might 
not  ht  Sr>  hand  writHigy  jibt  it  iliighl  te  tte  iiMld-wrUiQg 
ef  it  WittimnPemnce*^  <if  >  m  he  iitdiiot  l^fMi  ^ic4to  bt 
the  perron  imended  as  the  payee  of  the  biB^  it  might  Wifat 
hand-writing  of  the  fnit^m  jPWrtrtO  ithma  tte  bill  ww 
made  payable. 

The  prifoner  was  accordingly  acquitted  on  thb  iodid^ 
meat. 


H otiAKb  Pjtt'MBR^e  Cas«4 


At  therOtdBatley  December  Seffioi^  K7S4,  SMbmtW^ 
mer  was  conviQed  before  Jamef  Mair  JSJq.  Ateottcwftt  oft 
the  flatute  23  6^0.  III.  cap.  49,  §  20,  for  uttering  |O09 
pieces  of  paper  with  a  cotinterfeit  ftantp  ^hertoo ;  but  a 
^ueiKon  of  law  arofe  on  the  conflrufiHon  of  the  ftitottw 
and  the  cafe  was  fubmitted  to  the  confideratiim.  of  thr 
Twelve  Judges. 

The  Statute,  §  3,  enaSis,  •*  that  for  eiFery^piece  tf  fttp 
per»  upon  which  any  receipt  or  other  dtfchai;ge  gives  ior 
the  payment  of  inoney  amountine  to  Two  Poutids^  «iid«ol 
ftmotmting  to  the  fum  of  Twenty  Pounds,  (hall  be  inroflU^ 
written,  or  printed,  there  (hall  be  charged  a  Stamp-Doty 4lf 
two  'pence  ;  and  by  the  t3th  fedifm  the  'Cotrnniffioneit  of 
the  Stamp-Duties  are  impowered,  **  toufc  md  provide  fucb 
ftamps  for  the  fatd  duties  as  (hail  be  requiftte  in  that  be*- 
half..  It  is  alfb  enaaed  by  §  20,  •*  That  if  any  pcrfo* 
fhall  counterfeit  or  forge,  or  procure  to  be  ccHiiUcrfeited  or 
foiged  any  (lamp,  or  mark  direSed  or  aUowed  to  be  uRA 
by  this  ASt  for  the  purpofe  of  denoting  the  duties  afore^ 
{aid  With  intent  to  defraud  his  Majefty^  or  ihM  &llldl^ 
tently  ufe  any  of  the  faid  ftamps  or  marks  with  the  ttke 
intent,  or  (hall  utteTf  vend,.  fcll>  or  expofe  to  fale,  mirp^r 
liaBk'to  fhefati  duHef,  With  any  counterfeit  mark  or  im* 
preflion  thereon,  knowing  the  fame  ta  be  countcrferfc^ 
fuch  perfon  (hall  fuffer  death  without  benefit  of  clergy." 

The  indJQment  aifo,  purfuingthe  ftature,  charged.  That 
m  certain  ftam'p  was  provided  aqd  nfed  far  Oamptng  ant) 
marking  every  piece  of  p^per  npon  which  any  rec^if^t  or 
Other  difcharge  given  for  the  payment  of  money  am&u^^qg . 
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^«  Two  poands,  and  not  amounring  to  Twenty  Pounds, 
fhould  be  written  or  printed  with  a  (lamp  of  two  pence:  and 
that  Holland  Palnur,  intending  to  defraud  his  Majefty  of 
fuch  right  or  duty,  did  utter  and  ex'pofe  to  fale,  to  one 
Hannah  Gabriel^  looo  pieces  of  papers  liable  to  the  Cud  duties 
of  two  pence,  rcfembling  the  impreiTion  of  the  (tamp  then 
and  their  ufed  in  purfuance  of  the  faid  (latute,  well  know- 
ing the  faid  impreflions  to  be  counterfeit. 

The  objedion  arofe  upon  the  words  "  papers  liable  to  the 
pud  duties^'*  which,  it  was  contended,  were  entirely  void  of 
the  precife  fenfc  and  definition  to  which  ihev  were  applied  i 
^nd  incapable  of  aoy  conAruftion  within  th^  poffible  inten- 
tion of  the  Legiflatiire  upon  this  fubje3. 

On  the 9th  day  of  Hilary  Term,  1785,  all  the  Judges, 
Except  Ld.  Ch.  Baron  Wyn«i?rand  Mr.  Baron  jEft/^Jw,  who 
were  indifpofed,  aHembfedat  Lord  Mansfield's  Cham« 
bers;  and  the  queftion  was  very  fully  and  elaborately  dif* 
CufTcd,— On  the  firft  day  of  the  February  Seflion  following, 
Ac  refult  of  the  conference  was  delivered  to  this  effeft  by 

Air.  Jo  STIC  E  Go  u  ld. — TheobjeSion  ariTcs upon  a fup- 
pofed  inaccuracy  of  the  words  in  the  ftatutd,  "  paper  liable 
to  the  faid  duties/'  which  words  the  prefent  indiSmient  has 
purfued  in  the  plural  nnmhfr,  although  a  duty  of  one  de- 
fcript ion  only  is  mentioned:  but  the  Judges  ere  of  opi- 
hiori,  that  the  indictment  is  properly  drawn,  and  that  in 
this  and  in  every  other  refped  it  contains  all  the  ingredients 
required  by  the  Aft.  But  the  material  queftion  is,  What 
<hc  I -»egi(lature  n^eant  by  the  words  "  paper  liable  to  duties  .^'* 
and  it  w^s  faid,  that  as  one  particular  piece  of  paper  cannot 
ht  li^le  to  any  of  thd  duties  more  than  another,  it  would 
follow  that  all  the  writing-paper  in  the  world,  whether  ma- 
nufadiired  in  England  or  at  China,  n^ight  be  confidered  'a? 
**  p'aper  liable  to  duties:**  and  every  utterer  or  feller  of  pa^ 
per  of  any  defcription  indiSed  tor  a  capital  offence,  in  hav- 
ing expoiecf  to  fale  *'  paper  liable  to  the  faid  duties."  In  an- 
fwer  to  this  fuggeftion,  all  the  Ju  does  are  of  opinion,  that 
upon  a  due  attention  to  the  prefent  ftatute,  and  the  (latute 
a4'Gw.  III.  cap.  7,  pafled  in  the  fuccecding  Scflion  upon 
the  fame  fubjefl,  it  will  appear  tlint  the  words  *'  paper  liable 
■t9  the  faid  duties  9^*  arc  capable  oj  a  clear  and  unequivocal 
meaning.  There  are  twOTulcs  by  which  the  exprcffions  of 
the  Lcgiflature  are  to  be  interpreted.  First,  if  any  part 
of  an  Act  of  Parliament  is  penned  obfcurely,  and  other  paf- 
fages  in  the  fame  Adfivill  elucidate  that  obfcurity,  recourfe 
ought  to  be  had  to  fuch  context  for  that  ^ut^ot^«    ^^<- 


39^  C&owir  Case^. 

GOMDLTy  If  there  are  feveral  Ads  upoq  tlie  fimit  fahjefi^ 
they  are  to  be  ti^kentogettier  as  one  fyttem,  aqd  as  inrer- 
preting  and  enforcing  each  other.  By  aiSfoptin^  thefe  rules 
in  the  prefqit  cafe,  it  wtl)  appear  th^t  the  wonis  *'  p^fi^ 
liable  fo  thffaid  Jutiesi*  are  pot  to  be  taken  in  the  large  an^ 
indefinite  fenfe  which  was  attemptect  to  bie  iflajppred  upon 
them ;  but  that  they  mean  ^iftindly  hicb  pieces  pf  paper  as 
mre  defiined  or  prepared^  for  the  ufes  inentioneci  in  the  ftmttite. 
The  ftatuie,  by  §  14,  defcribes  the  paper  liable  to  d[uti€Sy  t^ 
be  that  paper  *'  upon  which  any  receipt  or  other  dtfcharge- 
for  the  payment  of  money^  (hall  he  written :  which  before 
the  fame  (hall  be  written^*'  {9  ordered  to  be  browht  (o  thq 
Stamp  Office  to  b^  fUmped.  And  by  1:^4  Gm.  Jul.  cap.  7* 
§  8,'  no  piy>er  required  to  b^  fiamped  by  this  'Ai^ttfe  fl|«1l 
be  permitted  to  be  damped  at  apy  time  after  thc$' fame  flul( 
have  been  written,  unlefs  pn  the  paymen*  of  Ten  Poppds. 
The  paper  thiis  dcAined  and  pre^Ared  f6v  the«i(fe  of  wrifiogi 
receipts  thereon,  is  the'  paper  meant  by  t)ie  words  ^\  papef 
**  liable  to  the  faid  duties;*'  and  therefore  aU  p^^r  gpoptbet 
face  6f  which  a  inark  appears  refembling  the  n^ar^  whicl\ 
the  A6t  requires,  is  evidently  paper  liable  to  t^e  4utie^  be« 
caufe  the  preparatioii  of  thus  marking  it  difcoyen  the  poN 
pofe  for  which  it 'is  defigne^.  Upon  the  papers  nientione4 
in  the  iodidment,  there  appears  a  falfe  (Ump  or  inipreffio0| 
refemblin^  the  true  (lamp  which  the  law  requires  for  n^ 
ceipts :  this  difcovers  the  ufe  for  which  they  were  deftinel 
and  prepared^  and  brings  them  within  the  general  words  o( 
the  Ad,  *<  paper  liabtk  to  thefaid  duties.^*  And  the  JuDOU 
are  therefore  unaniipoufly  of  opinion,'  that  the  pitfom;  MU 
properly  convi^ed. 

In  January  Seflion,  1 785,  Am  Jones  was  conviQed  at  th 
Old  Bailey  on  the  faine  ftatute;  bat  her  judgment  wis  1 
fpited  until  the  above  determination  was  known* 

Both  the  prifoners  received  fentence  of  dtath. 
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Martck'-s    Case, 


•  At  the  Lent  Affizps  for  NortliainptoD  in  the  year  1777, 
ItSeri  Martin  was  mdiSed  for  ftea1ing<wenty  pounds* w^ht 
tA  wooly  the  property  of  JumesCapfn^  ^ 

.  It  appeared  <apon  the  evidence,  that  the  prifoner  had  palleci 
•the  wool  (rom  the  bodies  of  fixteeii  lambs  and  lamb*oxe% 
VOL.  Umbsof  a  year  old,  whilft  they  were  living;  and  in 
ionnepiaces  had  torn  the  &tR  away  with  it. 

The  property  being  taken  ^'rom  the  bodies  of  living  ani- 
malsy  .a  doubt  arofe  whether  it  was  the  fubjefi  of  larceny^ 
^nd  the  queftion  ^was  f efecred  to  the  oonfider^tton  of  ithe 

The  JvDCEB  were  unanlmoully  of  opmion.  That  it-wai 
larceny;  and  the  principle  they  went  upon  was,  that  where 
darceny  may  be  oen^mitted  of  the  thing  itfelf,  it  niay  alio  be 
.committed  of  the  produce  of  that  thing.  Therefore,  altitr 
i3  €  convenfk,  it  is  no  Jarceny  tt  common  law  <to  gather  and 
jcarTy  aw^y  Ahe  ifrtiit  -from  a  tree  which  is  growing,  becaufe 
/rpni  its  .adherence  lo  the  freehqld,  it  if  not  larceny  to  (leal 
theJree  itfelf.  Bur  it  has  been  lately  tietermined,  upon  a 
(caien-efeixed  by  Mr.  }\x6\Qe  Bathurfi:^  that  larceny  may  be 
committed  by  t^ing  the  milk  from/a  cow,  •becaufe  it  woulfl 
be  la^eny  ^>.fleal  (he  cow  ttfclf.  This  diftindion  is  agreed 
xo  by  moft  of  theantient  writers  i]|)on  Crown  Law.  Daltw^ 
ai.  Cromptm,  36.  But  to  prevem  the  thoughtlefs  and  wan- 
ion  ffolicks  which  xntght  be  played  with  theTe  trifling  kinds 
pf  property  from  ^jeing  profccut<^  as  petty  larcenies,  when 
perhaps  they  were  unmixed  with  any  fraudulent  or  felonious 
iitf^^n,  the  law,  proceeding  upon  the  idea  Je  minimis ^  re* 
^ufi«s  ifie  property  (lolen  to  be  of  the  value  of  twelve pencg. 
The  queftion  therefore,  Whether  felony  or  not,  muft  de- 
pend on  the  circumftances  denoting  the  intention  ;  as  the 
quantity  of  property  taken,  4}r  the  behaviour  of  the  party  at 
the  time;  and  if  a  wicked  difpofition  isdifcovered,  uftedif- 
f^fttionA  faire  tm  male  chozey  as  it  is  defcribed  hy  Brittotif  it 
may  be  evidence  of  felony,  aotwithftanding  the  trifling  qua- 
ifXf  erf  the  thing  taken.  ^    ' 


^o^i-^U 


S9t 


CuDwii  CaVkju 


Jo  s  eph' Jo  N  Es's   Cask. 


At  the  Lent  Affizes,  1 777,  ibr  th«  Cityof  Cotrttry,  J^ 
^^  7^^^  ^^^  ^^^^  before  Mr.  JuAm  Notts  for  ft  tiiiifiii<^ 
meanor;  for  ttttt  be,  being  an  apprentice,  boiiod  by  Ik- 
den  TURt  to  ferreone  H^iih'am  Lmft  JcMing^SoAih,  (6t 
the  reroainder  of  a  term  of  fevenvears,  and  framhihetiriy  ^ 
vifing  to  obtain  money  from  the  Paymafter  of  .the  7tb 
Regiment  of  Foot,  ditj  caufie  himfelf  to  be  inli Aekl^  with- 
out the  oonfisnt  of  his  mailer,  as  a  ibot-fbldier  Ml  the  faM 
Regiment,  and  did  unlawfully  and  decetifdliy  feeeive  firom 
the  Paymafter  the  fumof  ^£.3  8/.  hf,  the  faid  Jrfept  Jmesig 
well  knowing,  &c.  that  be  was  d[ifqiiali6ed  from  ferf- 
ing,  &TC.  ' 

To  prove  that  he  was  dirqualified,  the  mailer  prodoced 
the  indentures  of  apprenticeOiip,  ind  claimed  his  appren- 
tice.  There  were  two  fubfcribing  witneBes  to  the  exe- 
cution of  the  Indenture,  but  neither^of  thenn  were  pnK 
duced ;  and  the  execution  of  it  was  proved  by  cHber  teT- 
timony.     ' 

The  prifoner  was  eonvi3ed;  but  the  cafe  was  refern^d 
for  the  opinion  of  the  Twelve  Judges,  <hi  a  qoeftiqiH 
Whether,  as  the  afiual  and  legal  binding  was  the  faA 
which  conflituted  ibe  git  of  the  offence,  tb^  Itt^ettotft 
flwuld  not  have  been  proved  by  the  fubfcribing  vrilncflesl  J 
And  they  were  unammottfly  of  opinion.  That  ihe  bden-  < 
ture  ought  to  have  been  To  proved^  ^nd  that  the  convi^ioai 
was  bad! 


yhc 
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ADJUDGED  CASES 

|a  the  CovRT  OF  Kino's  Bekch^    Micnablma» 
Term,  31  G:eo.  III. 


M«Ab  V.  You  N  c% 

CHRISTIAN,  a  Kfcrchant  «t  Dunkirk,  drew  a  bill  for 
jf .  90  upon  the  defemlant,  payable  to  Henry  Dxris^  or 
order;  and  fefnling  it  by  the  Poft,  direfled  td  Henry  t>a- 
irfo,  London,  it  g6t  int6  the  hands  of  a  perfon  of  the  Tame 
tttttCf  different  ftttfti  the  one  in  whofe  favour  it  v9^  drawn, 
trbityMbrfed  the  biH,  and  difcoumed  it  with  the  plaintiflF. 
ft  tras  admitted,  that  the  plaintiff  was  not  privy  to  any  franrf 
h  tftfe  tranfaaion,  and  before  he  difcounted  the  bHl,  he 
ifkitAfta  of  the  defendant  if  the  acceptance  was  his ;  but,  the 
ft^od  tohWnhted  by  Darts  beiir^  difcovered  Wfbre  the  biTl 
beea^  dbe,  he  rcfafed  payment;  upon  whrch  tins  aSion 
fri6  brdtlght.  Upon  the  trial.  Lord  J&rrjwi  rejtSed  the  evi- 
diiaib^,  that  the  indorfer  wtM  not  the  real  H.  Davis,  in  h^ 
Wvt'if  whom  the  bill  iv^as  drawn,  as  inadniiflible,  and  6i^ 
fiaitS^  verdia  fdr  (he  ptaimiff. 

>  'ICdw  tipDn  a  mmion  f»ria  Aewirtati^  flte  Cdtttd^^eioi 
«^1^)Miaafo)Ii»m: 


^4  Kxiio*^t  Btkctf 

LoudKbhton,  Ch.Jr— -Theqiicfticm  here  ifl^  Whether 
the  niiwof  H.  Dmms^  ta  whom  the Jnll on  the  fiice  c£  k 
was  paytble»  flieil  or ,flisll  not  coD«e](  a  title  to  t^jt  (ileiotiflv 
%i^ho  gave  a  vidoeble  confiderattoa  for  it»  end  erho  dUooomed ' 
it  with  the  name  of  HI  Dm/  upon  it,  and  with  an  af- 
iurance  from  the  defendant  that  it  was  accepted  bjr  hiio.  «^  If 
any  fraud,  or  even  negled,  could  be  imputed  to  tkie  fiaintifik 
that  would  vary  the  cafe :  but,  circumftinced  as  ihefe  paltki 
were,  I  thmk  that,  if  the  plaintiff  cannot  recover^  if  mM 
piit  an  infuperable  clog  on  this  fpecies  of  property^  I  can* 
-not  diftiogutfti  this  cafe  on  principle  from  that  or  MiBtr  t« 
Jtace  (i  Bur.  452^, where  the  innocent  holder  of  a  note» 
vhich  had  been  taken  when  the  mail  was  robbed,  wlw  bdd 
entitled  to  recover ;  that  indeed  was  a  note  payable  /»  fa««r; 
but  ftill  the  fame  principle  muft  govern  both  cafes;  In  this 
cafe,  the  fault  originated  with  the  drawer  of  thebilU  in  not 
defcribing  more  particularly  the  perfon  to  whom  he  in- 
tended it  fl^ould  be  paid.  Thie  plaintiflf  was  not  bound  to 
fend  to  Dunkirk  to  know  whether  the  perfon,  who  hiid  pof- 
fef&on  of  the  bill,  wgs  or  was  not  the  real  H.  Davis.  There 
0)ay  indeed  be  fome  inconvenience  th^  other  ways  bqt. 
fetting  the  incovenienoe  on  the  pne  (ide  againft  that  on  the 
other,  in  my  apprehenfion  it  would  throw  too  great  a  bur- 
then on  perfons  taking  Bills  of  Exchange  to  require  proof 
of  an  tndorfee  that  the  perfon  from  whom  he  received  the 
bill  was  the  real  payee.  Such  proof  has  never  yet  been  re- 
quired of  an  indoriee  in  fuch  an  a3ion :  and  therefore  I 
think  that,  as  th^re  was  00  frapd,  or  want  of  due  diligence 
on  the  part  of  the  plaintiflF,  he  is  entitled  to  recover;  how* 
ever,  1  give  this  opinJQp  with  fome  diffidence,  as  mjr  bior 
thers  have  intimated  that  they  are  of  a  different  opiiiibgL    ' 

AsHHURST,  J. — This  is  a  cafppf  confiderable-traport'% 
ance;  and  I  think  tbat  we  ougbt  to  grant  a  new  irial^  that 
the  parties  may  have  an  oppprtuntty  of  putting  the  queftion 
op  the  record.  The  prefent  inciinatiotj  of  my  cptnion  ti 
with  the  defendant.  In  order  to  derive  a  legal  liilc  Ids 
Bill  of  Exchange,  it  is  nf^ceflfary  to  prove  the  hami-writm| 
of  the  payee;  and  therefore  though  the  bill  may  come  by 
mifiake  into  the  hands  pf  anpthefr  perfon^  though  of  ihc 
iame  name  with  the  payee,  yet  his  jendorf^emenc  will  m\ 
confer  a  title.  Such  an  itidorfieiiienti  if  made  with  the 
knowledge  that  he  is  not  the  perfon  to  whom  the  bfll  mu 
loade  payable,  is  in  my  opinion  a  forgery^  and  mi  filSi 
can  be  derived  through  the  medium  of  a  fraud  or  forgery^ 
This  is  dil^ngut(habi|e  from  the  cafe  of  Af;7/rr  v.  /^-f? 
for  there  the  note  waa  ijvjAX^to  b«(|rcr:  \n  fru*ta^fa^i^ 
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fcetrer,  who  purchafes  for  a  valuable  confideration,  aiMi 
without  notice  of  any  fraud,  is  entitled  to  receive  the  con- 
tents of  the'  bill ;  and  payment  to  him  is  a  difcharge  to  the 
drawer.  But  in  this  cafe  the  bill  was  drawn  )>ayable  to 
/f.  Davis^  or  order;  and  though  the  name  of  H.  Davis  were- 
indorfed  on  the  bill,  yet  it  was  incumbem  on  the  plaintiff, 

*who  claims  through  the  payee,  to  be  fatisfied  that  that  was 
the  indorfement  of  the  real  payee. 

BuLLER,  J. — As  the  bill  in  this  cafe- is  of  great  value, 
the  parties  may  put  this  queilion  in  a  mode  to  be  decided 
by  the  dernier  refirt.  fas  at  prefcnt  advifed,  I  entertain  the 
fame  opinion  as  my  brother  AJhhurft.  If  we  were  to  in- 
quire whether  any  laches  were  to  be  imputed  to  the  plaintiff 
or  the  drawer,  I  rather  think  the  plaintiff  is  more  in  fault 
than  any  other  perfon  in  advancing  his  money  to  U,  Davih 
who  was  a  total  ftranger  to  him.  But,  without  going  into 
any  fuch  inquiry,  I  am  of  opinion,  that  it  is  incumbent  on 
a  plaintiff,  who  fues  on  a  Bill  of  Exchange,  to  prove  the 
indorfement  of  the  perfon  to  whom  it  is  really  payable: 
the  general  form  of  the  declaration  (hews  that  it  is  fo;  for 
that  is,  that  "  the /aid  A.  B.  to  whom,  or  towhofe  order, 
the  payment  of  the  faid  fum  of  money  mentioned  in  the 
(aid  bill  was  to  be  made,  afterwards,  Ofr.  indorfed  the  faid 
bill,  bis  own  proper  hand-writing  being  thereto  fubfcribed." 
Kow,  here  it  is  clear  that  the  indorfement  was  ndt  made 
by  the  fame  H.  Daois  to  whom  the  bill  was  made  payable; 
and  no  indorfement  by  any  other  perfon  will  give  any  title 
whatever.  Then,  is  there  any  thing  in  this  cafe  that  edops 
the  defendant  from  faying  that  the  perfon  who  indorfed  to 
faim  was  not  the  real  payee  ?  Now  the  a&  of  that  perfon 
who  indorfed,  and  who  in  fo  doing  was  guilty  of  a  for- 
gery^  cannot  prevent  an  innocent  perion  from  (hewing  the 
trutbt  Then  it  was  argued  that  Chrijiian  was  guilty  of 
pegligence,  in  not  defcribing  more  particularly  the  payee ; 
but  1  know  of  no  authority  which  requires  that  to  be  done. 
This  bill  was  drawn  in  the  common  form,  payable  ^*  to 
S,  Davis f  or  order  ;'*  and  the  drawer  could  not  torefee  that 
it  would  get  into  the  poffeilion  of  any  other  i7.  Pavis.  If 
inj  other  flranger  had  received  this  bill,  and  indorfed  it 

■over  to  the  plaintiff,  it  is  not  pretended  that  fuch  indorfe- 
iment  would  have  conveyed  any  title  to  the  bill ;  and  it 
cannot  make  any  difference  whether  fuch  Granger  bear  the 

*  fame  name  with  the  real  payee  or  not ;  for  no  perfon  can 

'  ^te  title  to  a  bill  but  he  to  whom  it  is  made  payable.  In- 
dajpendently  of  thefe  reafons,  I  think  lV\^x  cotvN^xixcT^^  x^.* 

^ttlits  ibMi  the  determination  lhou\d  Vi^  ValvJO>\t  ^\  ^^ofe 


Sg6  XiKo^s  B«iipv» 

fdcfendiilt.  I  have  no  difficulty  in  (ayiiif ,  thtl  this  It.  lUr^ 
nriif,  kdPwing  that  the  biU  ma$  not  intended  (or  hia>»;  w«« 
guilty  cS  a  fofgery  ;  for  the  circnmftaiice  of  kit  betrii^4be 

fim  fumm  with  the  payct^anoot  ?ary  thSi  cafe,  (ncdie  was 

;jiot  th«/bf^  pirfim.    Than  if  the  plaintiflF  caooot  rcayver  on 

.fhii  bills  he  will  be  induced  to  pfoTecate  the  forger;  and 
that  vpouldbe  the  clfeeven  if  it  had  paflcd  througbrlelieql 
hand$»  becaufe  each  indprfer  would  tmce  it  up  to  theperfopi 
fipom  whom  ho  rcoaived  it,  and  at  laft  it  would  come  to 

;htm  who  had  beeo  guilty  of  the  fbf]gery  ;  wbefoaa  if  ihe 
ftaintiff  fucoecd  in  this  adion,  he  will  toive  no  inductaifiit 
to  pfofecute  for  the  forgery  ;  the  drawer,  on  whoni  thf  idii 

.^R^uld  in  that  cafe  fall,  might  have  oomeaoi  of  difeoveriog 
the  perfbn  who  committed  the  forgery,  and  thus  he  wovdd 

.probably  efcape  punifliment.  At  far,  therefore*  as  convf- 
nicnce  can  have  ar\y  eflfed,  it  weight  ftroogly  with  mm  to 
receive  the  evidence.  But,  at  all  events,  the  plaintiff  oaoaot 
recover,  iince  he  derives  hia  title  under  a  forgery. 

Grose,  J. — I  am  of  opinion  that  it  was  competent  to 
the  defendant  to  (hew  in  evidence  that  the  perfon  who  in- 

.dorfed  to  the  pUintiff,  was  not  the  perion  named  as  the 
payee  in  this  Bill  of  Exchange ;  and  I  form  that  opinion  as 
well  on  the  Aibftance  of  the  tranfadion  is  on  the  form  ef 
pfeadii>g  in  fuch  cafes.     A  Bill  of  Eachange  is  only  a  trans* 

.  fer  of  tf  ciofif  in s^m,  according  to  the  cuflom  of  sAerchants ; 

,it  is  an  authority  to  one  perfoa  to  pay  to  another  the  (mi 
which  is  due  to  the  firft,  and  it  is  generally  dire£ted-to  be 
{>ajd  to  the  payee  or  his  order.     When  the  perfon^  oa  wfaofli 

•  it  is  drawn^  accefHs,  he  only  engages  by  the  terms  of.  his 

;  acceptance  to  pay  the  contents  of  the  bill  to  the  perftpi 
named  in  it,  or  to  his  order.  The  general  form  of  i  he  tk- 
claratk>n,  which  is  to  be  found  in  fome  of  the  old  entric^t 
alfb  agrees  wiih  this  doSrine,  and  f>aintsout  what  the  lai^ 

.is:  I  obferve  indeed  that  this  declaration  is  not  drgwo  in 

.  the  ufoal  form,  for  the  words  •*  to  whom  or  to  whoTc  or- 
der," arc  oPDittcd;  but  ftill  it  is  that  iht/did  H.  Davit^  ihst 
is  the  fame  H.  Davh  who  is  noentioned  in  a  k)rm€r  pari  of 
the  dec1iari>ion  as  the  payee,  indorfed  to  ihe  plaintiJf,    1( 

.  clearly  therefore  appears,  that  as  no  perion  can  demand  pay- 
snent  of  a. BiU  of  Exchange  but  the  payee,  or  !h«  peffon 
AUthorifed  by  hiiii,  (he  acceptor  only  undertaken  to  pay  p 
them,  and  cannot  be  compelled  to  psy  to  any  other  perfoa 

r  If  he  pay  the  amount  ^f  the  bill  to  aoy  other  perk»i,  he 
|iiys  it  in  his  own  wr<>ng,  and  fuch  pa)  tnent  does  not  dtf* 
thMTgc  his  debt  to  ihfe  drawer.    If  tbi«  dccifion  wH| 

^  '40g  ion  tbe  cucuhuoti  oi  B'j^^^  ^i^'w\v%3^^ 
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Drill  be  lefs  detrimental  to  the  public,  than  permitting  per-* 
fofis  to  recover  through  the  medium  of  a  forgery.  And 
that  this  was  a  forgery  cannot  be  doubted,  if  we  conlider 
the  definition  of  it;  which  is,  the  falfe  making  of  ^ny  in- 
flrumenr,  indorfement,  Eifr.  with  intent  to  defraud.  It 
iDAkes  no  difference  whether  the  perfon  making  this  falfe  in- 
dorreri»fc«r  were  or  were  not  of  the  fame  name  with  the  pajee^ 
fince  he  kidded  the  fignature  of  H.  Davif,  with  a  view  to  dei- 
fiaud/and  knowing  that  he  was  not  the  perfon  for  whom 
the  bill  was  intended.  I  agree  alfo  with  my  brother  Bulkr, 
that  this  decifion  will  be  more  convenient  to  the  public  & 
becaufe  then  the  plaintiff  will  profecutc  the  perfon,  who  in- 
dorfed  to  him,  for  the  forgery.  For  thefe  reafons  I  am  of 
opinion,  as  this  Bill  of  Exchange  was  only  payable  to  the 
payee,  of  his  order,  it  was  competent  to  the  defendant,  the 
acceptor^  10  inquire  whether  the  perfon  under  whom  the 
plaintiff  claims,  were  or  were  not  the  payee. 

By  the  Q>urt,  Rule  abfolute. 


Ross  ^.  Hunter. 


This  was  an  adion  againft  an  ynder-writer,  upon  an  in- 
furaace  on  goods  on  board  the  Live  Oak,  whereof  Jofeph 
Rati  was  maffer,  from  Jamaica  to  New  Orleans.  There 
were  two  counts  in  the  declaration ;  iff.  that  before  the  Hiip 
arrived  at  New  Orleans,  (he,  together  with  the  goods,  by 
the  barratry  of  the  faid  Jofeph,  he  being  maffer  of  the  Taid 
ihip*  was  run  away  with  and  wholly  loft  to  the  plaintiff. 

ad  Count,  a  lofs  by  the  perils  of  the  fea. 


CASE. 


Tbc  Live  Oak  was  put  up  by  Jofeph  Rati,  who  aScd  as 
maffer,  as  a  general  (hip>  in  Jamaica,  and  the  plaintiff, 
amongft  other  perfons,  (hipped  the  goods  in  queffion,  which 
were  flour  and  other  dry  goods,  on  board  her.  She  failed  on 
the  voyage,  infured  in  May,  1 783,  and  arrived  in  June  fol-^ 
lowing  at  the  mouth  of  the  river  Miffiflipi,  which  leads  up 
to  New  Orleans  in  Spanifh  America,  at  the  diftance  of  about 
3S  Itigties.  When  the  Captain  had  |^t  thus  far,  he  dro^^efi 
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nochor,  :aiid  went  in  his  boat  ap  the  fiter  to  New  CMbmi; 
aod  on  hU  return,  without  carrying  the  ftip  to  her  port  of 
deftination,  ftood  away  'for  the  Havanoah  f  ffm  his  deport 
tore,  from  whence,  he  was  never  afterwarikneard  of.  It 
appeared  that  he  had  a  private  adventure  of  negroes  of  his 
own  on  board,  which  thefe  was  reafooable  evidence  (or 
fuppofing  he  intended  to  havedifpofedof  at  New  Orleanps 
but  6nding  it  difficult  to  do  fo  on  account  of  an  ioterdiftioa 
againft  the  importation  of  them  by  the  Sptnifli  govemment^ 
he  went  to  the  Havannab  in  queil  of  a  market  for  tbeo. 
Sevieral  letters  were  agreed  to  be  received  in  evidence  whidi 
]>afled  between  the  plaintiff  and  his  correfpondeots^  from 
whence  it  appeared,  that  they  had  made  every  inqtnry  con- 
cerning Rati,  but  without  fwxefs:  and  there  was  grmuid  fsr 
believing  that  the  veflel  was  afterwards  l6ft.  In  tnTe  tetters 
he  was  mentioned  as  the  mafterpt  the  veflel,  and  treated  as 
one  who  had  run  away  with  the  cargo ;  but  whether  he,  or 
what  other  perfon,  were  awt^r  of  the  fliip,  did  not  appear. 
The  defendant,  upon  ihe  trial,  offered  od  evidence ;  bot 
contended,  that  upon  the  plaintiff^s  own  (hewing  he  could 
not  recover ;  for,  as  to  the  fecond  count,  the  under-writer 
was  difcharged,  there  having  been  a  clear  deviation  proved 
from  the  voyage  infuredy  which  was  admitted.  And  as  to 
the  (irfl  count,  there  was  no  evidence  of  the  Captain's  hav- 
ing been  guilty  of  barratry ;  for  non  conftat  that  he  wi|S  not 
ewtier  or  general  freighter  of  the  (hip  himfelf,  or,  if  he  were 
not,  that  he  had  aSed  contrary  to  the  diredions  of  the 
owner  in  going  out  of  his  original  courfe ;  in  either  of  which 
events  he  could  not  be  guilty  of  barratry.  But,  admittmg 
the  evidence  to  be  fufficieBt  for  that  piirpofe,  it  was  .&)n« 
'tended,  that  there  had  been  a  previous  deviation  before  the 
barratrous  intention  took  effeS.  But  Lord  KenyoHf  who  tried 
the  Caufe,  being  of  opinion  that  the  plaintiff  was  eotiilel 
to  recover  on  the  firft  count,  the  Jury  found  accordingly. 

This  was  a  motion  to  fet  aGde  the  verdl£l  and  grant  a 
new  trial.  ' 

'       Lord  Kentok,  Ch.J. — Theconclufioti  whichihcjury 
have  drawn  by  their  vcrdift  is^  that  this  was  barrafry  i  anil^ 
the  queftion  now  is,    Whether  the  evidence  be  fufficicnt  tot] 
fupport  that  conclufion  ?  The  firft  poinr  to  t>e  confidcf^d  tM 
Whether  Rati  can  be  taken  to  be  the  oiv^nr  of  Hic  ftiip  ?  No* I 
as  to  that,  he  was  clearly  proved  to  be  the  captain  %  but  then 
'was  noproof  whatever  of  his  being  owner.     And  if  that  hB 
'  were  neceffary  toconftitute  the  defence  if  the  under  writerij 
the  affirmative  proof  lay  upon  him.    I  f  wc  were  to  infer  i 
\Mtig,  it  would  \ft  the  contrary  \  for  Rati 
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the  Tetters  fpeak  of  him  as  having  been  once  htiovttM/Sgned 
to  the  houfe  of  Taylor  and  Montford ;  he  is  therein  treated 
as  a  criminal  who  had  run  away  with  the  Ihip  and  cargo. 
It  is  fufficicnt  however  to  fay  that  there  was  no  proof  of 
his  bein^  owner.  Then  the  next  quedion  which  arifes  is, 
Whet};er  the  (hip  going  out  of  her  courfe  is  to  be  attributed 
to  dcrviation  or  barratry  ?  Upon  this  head  the  queftion  wa9 
well  put  at  the  bar.  When  did  the  barratry  commence?  It 
commenced  when  he  firft  went  out  of  the  due  courfe  of  his 
voyage  in  violation  of  his  duty ;  and  the  verdid  of  the  Jury 
was  founded  upon  that  ground. 

AsHHURST,  J. — Thcqifeftion  is,  Whether  the  platntiflfs 
evidence  were  fuflScient  to  be  left  to  the  Jury  as  to  the 
barratry  of  the  mafter?  Astowhkh,  the  fad  (fatnds  fknpl/ 
thus;  the  (hip  in  queftion  was  put  up  as  a  general  fhip^  of 
which  Rati  was  ftated  to  be  the  mafter:  ihsLt  prima  facte  then 
fuppofes  him  not  to  be  the  own^r.  Then  the  rule  of  evi- 
dence applies  in  this  cafe,  that  the  affirmative  is  always 
to  be  proved  by  thofc  whofc  intereft  it  is  to  prove  it.  Here 
it  was  the  plaintifFs  intereft  to  prove  that  Rati  was  the 
maflevt  which  he  did  accordingly;  if  then  it  were  for  Jhe 
defendant's  intereft  to  prove  that  he  was  alfo  owner^  it  was 
incumbent  on  htm  to  (hew  it :  but  there  being  no  evidence 
of  that  fort,  the  Jury  did  right  in  finding  him  guilty  of  bar- 
ratry on  the  fa3s  which  were  in  evidence  before  them. 

BuLLER,  J. — Barratry  is  a  queftion  of  law,  which^  like 
other  qoeftions  of  law^  arifes  out  of  fa£b,  and  has  been  well 
fettled.  In  one  fenfe  of  the  word  it  is  a  deviation  by  the 
C^^tzm  for  fraudulent  purpofes  of  his  own ;  and  that  is  the  dif- 
tindion  between  deviation^  as  it  is  generally  ufed,  and  bar^ 
ratry.  Then  the  queftion  is.  Whether  the  Captain  in  this 
cafe  deviated  wit/t  a  fraudulent  viewt  fo  as  to  conftitute  bar" 
ratrj  upon  the  evidence  given  in  the  caufe  ?  That  will  de* 
pend  upon  two  qiieftions ;  Firft,  what  it  is  necefTary  for  a 
*  plaintiiflF  to  prove  upon  a  declaration  lor  the  barratry  of  the 
Captain  ?  and.  Secondly,  what  evidence  tlusre  was  in  this 
'  cafe  of  fraud  in  the  Captain  ?  ift.  It  appeared  that  the  (b1p 
had  been  put  up  as  a  general  (hip,  ready  to  take  the  goods 
of  any  perfon  to  the  port  to  which  (he  profeded  to  be  def- 
,  tined ;  the  owner  o\  goods  therefore  may  in  fuch  a  cafe  be 
fuppofed,  in  general  to  be  an  entire  ftranger  to  the  (hip; 
he  deals  with  the  Captain  qua  Captain ;  he  knows  him  in  no 
other  charader;  he  ads  under  the  information  of  the  ad* 
vertifement  which  is  ufually  put  forth  on  thofe  occftfions'» 
.wherein  Rati  was  in  the  prefem  inftance  defqribed  to  be 
mafieri    By  the  terms  too  of  the  policy  il\t  utid^\>N\\\tx  ^«t^« 
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traAdiJfl  nA/miiff.^  pimiiff  atr^mil  t%e  Samiirf  of 
tbif  mry  mm^      b  c^fe  Um  4f  » lofB,  what  is  incumbenr 
CD  the  pliiptiClo  ynivf  ?.  Nb^  nnifl:  prove  the  fabrcrtprioo  of 
the  UJidcir*>wriia: ;  U»  ciwn  incfrcil  ia  the  gctoclt ;  bis  Qiipping 
tfaeoi  on  tosrl  ih^  vwSildeiiiribfd  iq  the  policy  *  and  the  lofs 
of  dmn  ia  opoft^vencf  of  fudi  an  aa  by  the  Captain  ai 
amouali  loban^ry*  that  if»  thut  be  went  out  of  thej:our% 
of  hit  wyige/br  sjfrmkkni  fiarpffif.     k  wat  not  iiicii9%  * 
bait  on  the  plaiattff  to  prove  that  thf  C#p«ui  w^a  not  ilif- 
ewoer^  S(H  that  wwkl  hp.  calliog  oo  him  to  prote  %  m^ 
gatlvei  and  if  the  Captain  wera  not  the  ownar,  it  jja  ifOqnliB 
icrial  who  was.    Proof  of  that  fftdj  which  pprntoi  io  dif^ 
charge  of  the  party,  Uea  upon  Vm.    I  ^pt^  Hm^  if  f3B$^ 
Captain  had  ftcigbtad  the  (hip  for  the  toyagCt  be  could  vfti 
be  gi|ilt]r  of  barratry ;  but  the  proof  of  foidi  fa^  liqi  ^qoffll^ 
on  the  daftiiidaot.    It  ia  than  a(ked»  Why  it  QkwU  i^ot  If 
prafiimed  that  tba  Captain  v«;nt  out  of  bi»  ^rOwrfe  (qrithp 
diredioos  of  his owiirr,  if  ha  bad  aojt?  Th^  Tea(>p  u  pl»i^|. 
becaafe  the  Court  caopot  prafunae  fraud  io  flnotbar  perfbf^ 
The  cab  put  of  an  indidmeot  for  burglary  49ei  not  aofiim* 
the  purpofe  for  which  it  was  cited.    For  fuppofe  the  fDCiib 
were  not  a&ually  taken  aod  carried  away,  <4)fervif  wlni 
would  be  fuffipiaot  to  he  proved  ;  the  Cad  of  breaking  aoA 
eotertng  the  houfe ;  and  wbofe  boufa  it  was ;  and  that  it  if|y 
in  the  oigbt;  hecaufe  all  thefe  circuQifiances  afp  fp^cifical^r 
alladged  in  the  indi£lfnent«  and  tbey^  9re  all  affirnMUfcs ; 
then  the  intoet  with  v^hicb  thafe  fads  were  dona,  i^equ^ 
Hiaterial:  but  if  the  prosecutor  prove  ^U  the  foimpver  ciraupit 
fiances^  it  is  a  queftioq  for  the  Jury  to  determine  wbetipc 
be  did  iv>t  enter  with  the  view  of  ftealing  the  goods,  uolefi 
the  party  accufed  can  (hew  to  their  fatistkdion  thit  his  tn* 
teat  wa^  innocent.     That  brings  qote  to  the  next  queilioD. 
whiefa»  if)  my  opinion,    ia  the  mod  materkl  oti€  berr, 
aacndy.  What  was  the  view  of  the  mafter  when  he  funk  bii 
anchor  at  the  mouth  of  the  river  MiflliEppi  ?  for  if  it*  were 
done  with  a  fraudulent  view,  I  hold  that  rbe  very  ftoking  of 
his  anchor  was  an  ad  of  barratry.     His  intent  in  fo  doittg^ 
was  a<pieftiQn  for  the  Jury,  and  they  have  fpundbyifieir 
merdiS  ihat  it  was  the  barratrous  iiuention  charged ^     Ir  ap* 
pears  ihat  he  had  fome  Negroes  on  board  beloi^eing  to  him* 
(elf,  which  he  wiihed  to  have  difpofed  of  at  New  Orle4n«t 
but  finding  upon  going  up  thither  in  his  boat  that  he  fbi^dli 
nor  be  able  to  do  fo,  he  returned  back  again  to  hb  ibtpt 
^  ifloinediately  (ailed  for  another  port.     Then  i^  ii  roo 
much  to  lay  «hat  he  went  to  New  Qrlcaoa  for  i^  gurpo^. 
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of  his  own  private  advantage,  and  that  the  ftop|>iiig  the 
courfe  of  the  (hip  was  for  a  fraudulent  purpofe  ?  Does  it 
not  prove  clef^rly,  that  when  he  dropped  his  anchor,  he  did 
Dot  intend  going  to  New  Orleans,  unlefs  it  fuited  his  own 
private  advantage  ?  The  evidence  too  to  be  colleded  from 
the  letters  (hews  that  he  was  confidercd  as  a  thief  and  a 
criminal;  and  that  all  the  perfons  concerned  treated  him  iQ 
the  charaQer  of  majiet  only. 

Rule  difcbafged. 


Snipman  1^.  Herder t. 


An  Adioti  was  brought  at  the  Surrey  Aflizes  agaiii((  the 
defendant  for  felling  leather  without  being  fearched  and 
fealed,  contrary  to  the  flatute  i  Ja.  I.  cap.  a*  f  149  which 
gives  certain  penalties  to  be  recovered  by  adion  of  debt  or 
information  in  the  Courts  at  Weftminfter ;  and  the  50th 
fedion  give  jurifdidion  to  the  Juftices  of  AiTite,  of  gaol 
delivery,  and  of  the  peace,  to  enquire  of  the  premifesi  and 
to  hear  and  determine  the  fame. 

But  a  fubfequent  flatute,  21  Ja.  1.  cap.  4,  having  ena£ted» 
'^  that  all  oiFences  hereafter  to  be  committed  againft.  any 
penal  (latute,  for  which  any  common  informer,  or  prortioter, 
may  lawfully  ground  any  popular  adion,  bill,  plaint,  fuit, 
or  information,  before  Juftices  of  Affixe,  Jufticcs  of  NiJ} 
Priufy  or  Gaol  Delivery,  Juftices  of  Oyer  and  Terminer, 
or  Jufticcs  of  Peace  in  their  General  or  Quarter- Scfltons, 
Ihan  be  commenced,  fued,  profecutcd,  tried  recovered,  and 
determined,  by  way  of  afiion,  plaint,  bill,  informatiorr,  or 
ifididmenr,  before  the  Juftices  of  Aflize,  Juftices  of  tJlJi 
Priusj  Jufticcs  of  Oyer  and  l^rmincr,  and  Juftices  of  Goal 
Delivery,  or  before  the  Juftices  of  Peace  of  every  county, 
4llfc.  having  power  to  enq.uire  of,  hear,  and  determine,  the 
fsRW,  iic,  and  that  ail  and  all  m^inner  of  informaiions, 
aftions,  bill,  plaints,  and  fuits,  whatfoever,  hereafter  to 
be  commenced,  fued,  profecutcd,  or  awarded,  either  by  the 
Attorney  General,  iii\  or^  by  any  common  informer,  or 
other  perfon  whatever,  in^rfhy  of  his  Majefty's  Cuurts  at 
Weftminfter,  for  or  concerning  any  of  the  nffenccSf  petial- 
ttcSf  or  forfeitureSj  aforefaid^  (hall  be  void,  and  of  none  ef« 

Vol.  II»  D  d  \^. 
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Ic-i^s  contended  that  the  jurtfdiaion  of  the  fuperior 
Courts  was  taken  away  by  the  ftatute  of  the  aija,  and 
that  the  defendant  could  only  be  proceeded  againft  by  in- 
didnxnt,  or  prefentmenty  in  the  inferior  Crarts ;  and  a 
verdi£t  was  taken  for  one  penalty,  AibjeQ  to  the  opinion  of 
ihis  Court  upon  the  queftioii. 

'  Lord^Kenyok,  Ch.].-— The  accurate  difcuflion,  which 
this  cafe  has  received,  has  rendered  it  fo  clear  as  to  renoove 
all  doubts  about  it.  This  adion  is  brought  on  the 
I  y.  L  cap.  12,  which  impofes  certain  penabics ;  and  ena&s, 
that  the  penalties  fliall  be  recovered  by  adion^ of  debt,  bill, 
plaint,  information^  or  otherwife,  in  any  of  his  Majedy's 
Courts  of  Record,  in  which  fuit  no  wager  of  law  or  ef- 
foign  (hall  be  adnf>ittcd.  Therefore  this  a£tion  may  uih 
doubtedly  be  fupportcd,  unlefs  the  jurifdiftion  of  this  Court 
be  taken  away  by  the  fubfequent  ftatute  of  ihe  21  y.  L 
cap.  '4.  Then  the  general  quefiion'muft  depend  on  the  cbn- 
flru&ion  of  this  A3  of  ParFiament.  But  fome  preliminary 
queftions  having  been  made,  they  may  be  (irft  difpofed  of. 
It  has  been  argued,  that  the  21  J.  I.  does  not  extend  to 
ads  pafled  fubfequent  to  ir,  and  that  this  may  be  coniidered 
as  an  aSion  brought  on  a  fubfequent  (latute ;  the  i  y.  I: 
cap.  22.  having  expired  before  the  21  J.  I.  and  having  been 
only  re-enaSed  fince  that  time.  But  on  this  point  1  have 
not  entertained  a  doubt  from  the  beginning.  We  are  all 
mod  clearly  of  opinion  that  this  mud  be  confidered  as  air 
adion  on  the  i  J.  1.  cap.  22;  and  that  the  fubfequent 
laws,  which  have  continued  it  from  time  to  time,  all  give 
effcQ  to  it  as  an  a£l  made  in  the  reign  of  ihe.i  J.  I.  There- 
fore alt  the  cafes,  which  ckcide  thai  this  ftatute  of  the 
21  y.  I.  prohibits  this  mode  of  proceeding,  will  apply  fo 
this  cafe,  as  far  as  refpeds  the  date  of  the  A3  of  Parlia- 
ment, provided  it  applies  to  it  in  other  refpeds.  Another  ' 
obje£tion  made  at  the  bar  was^  that  the  9  Anne,  cap.  11^ 
ha^  inflided  other  penalties  for  this  offence;  and  that,  be^ 
caufe  a  fummary  mode  of  proceeding  is  given  by  the  36 
fcf  37  feQ.  of  that  AGt  before  two  Jullices,  with  a  power  0%^ 
mitigating  the  penalties,  the  jurifdifiion  of  tbb  Court  itV 
taken  faway  ;  for  which  the  caie  of  Cotes  ^  ^f,  v,  Kmgii 
wascitftd.  But  that  argument  is iotally  unh:'umJed  i  the 
penalties  in  the  latter  ftatute  are  accumulative,  and  ifli- 
pofed  with  a  difterent  view  ;  and  this  ftatute  does  not  affed 
to  repeal  the  provifions  of  the  i  y,  I.  cap.  32.  ft  wai 
not  pretended  in  the  cafe  cited,  that  a  later  lUtute  mctffinlf 
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rjepcaled  the  penalties  given  by  a  former  law ;  the  folequer* 
tion  there  depended  on  the  cojnftrudion  of  two  different 
fedions  in  the  fame  A6t  of  Parliament.  Then  as  to  the 
principal  queftion  in  the  cafe ;  an  attentive  confideration  of 
the  words  of  21  J-  I.  cap.  4,  §  i,  will  remove  all  doubts 
concerning  it :  it  enads  f*  That  all  ofFences  againft  any  pe- 
nal (latute,  for  which  any  common  informer  may  lawfully 
ground  any  popular  adion,  bill,  plaint,  fuit,  or  inform- 
ation, before  Jujiices  of  Ajftzeyjujiices  of  Niji  Prius^  or  Gaol 
delivery  y  Juflices  of  Oyer  andTer  miner  ^  or  Jujtices  of  Peace  in 
their  SeJponSf  (hall  be  commenced,  fued,  profecuted,  tried, 
recovered,  and  determined,  by  way  of  aSion,  pla?nt,  bill, 
information,  or  indiftment,  before  the  Jufticesof  Aflizc,  tff^. 
or  before  the  Juflices  of  Peace  of  every  county,  city,  yr»  x 
wherein  fuch  offences  (hall  be  committed,  and  not  elfe- 
vhcre.'*  Then  this  Afi  of  Parlinment  does  not  extend  to 
all  proceedings  on  penal  llatutes;  it  only  prohibits  the  pro* 
ceedings  in  the  Courts  of  Wedminfler  in  all  thofe  cafe3 
where  popular  a<^ions,  bills,  plaints,  fuits,  or  informations, 
niight  have  been  brought  in  the  inferior  Courts.  But  nei- 
ther of  thofe  modes  of  proceeding,  to  recover  the  per.ilty 
inflifited  by  the  i  J.  Leap.  22,  is  given  by  the  50th  fedion 
of  that  Ad ;  and  that  claufe  only  enables  Juflices  of  Af^ 
fizc,  Juftices  of  Peace,  lie,  within  their  feveral  jurifdic- 
tions,  to  enquire  of  all  the  premifes  in  their  SefTions,  leet  or 
lavii'-days,  and  to  hear  or  determine  the  fame.  Now  when  a 
power  is  given  to  a  jurifdiSion,  which  does  not  ordinarily 
entertain  anions,  bills,  or  plaints,  and  that  power  is  only 
generally  to  enquire  of,  hear,  and  determine,  the  offence, 
it  mull  bc2  underflood  to  mean  by  the  common  Iaw  mode 
of  proceeding,  namely,  by  indiSment,  or  prefcrttment* 
There  is  no  pretence  to  fay  that  an  adion,  bill,  or  plaint, 
can,  by  the  common  law,  be  brought  at  the  Affizes,  the 
S6(rions,  or  at  Courts' Leet.  Therefore  it  appears  moft 
clearly,  that  the  ftatute  21  J  A,  cap  4,  has  only  excluded 
the  jurifdidion  of  the  fiiperior  Courts  in  certain  cnurhe- 
fated  cafes;  and,  as  this  is  not  one  of  thofe  cafes,  the  ila-* 
tute  21  J  A.  does  not  apply  to  it.  It  was  argued,  that  the 
7.1  y,  I.  cap.  4.  is  a  beneficial  law,  and  ought  to  be  ex- 
tended ^b  tar  as  polTible :  but  if  the  l^egiflature  had  thought 
fo,  they  woulil  have  extended  the  benefit  of  it  to  all  penal 
ftafutes  paffed  fubfequent  to  it,  which  are  infinitelv  n^ore 
numerous  than  thofe  made  before  that  time ;  and  I  think 
K  it  more  beneficial  to  the  fubjed  that  his  caufe  (hould  be 
heard  and  determined  by  the  fuperlor  Courts  of  Record. 
Then  feveral  cafes  were  cited  at  the  baf  to  (hew  thai  thvti^ 
i>  d  2  &^v^v^ 
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(latutc  reftrain^  the  proceeding  on  til  prior  ^ntl  ffatutes^ 
to  the  Courts  below  :  but  a([  tiiofe  cafes  ar«  founded  oo  the 
ftatute  5  £//z,  the  39th  fe8ion  of  which  ezprefsl/  gi^es 
power  to  JuOices  of  (3yer  and  Terminfer«  and  Jfufticcs  of 
the  Peace,  f^c.  to  hear  and  determine  the  offences  contri^ 
to  that  ilatute,  as  well  hy  indidment,  as  Sjinfarmathn^  aittom 
of  deblf  or  hill  of  complaint:  This  Ad»  having  given  in 
adion  in  inferior  jurifdifltons,  however  difSmilar  it  is  tc^ 
the  common  law  remedy,  precifely  (hews  the  metiftng  oF 
the  21  y«  r.  cap.  49  and  to  what  cafes  that  latter  fiaiute 
applies.  On  the  whole,  therefore,  confidering  the  autho- 
rities which  have  been  cited,  the  (tatute  of  the  5  ££2.  cap.  4^ 
and  that  of  the  2*1  J'.  ).  cap.  4.>- 1  am  clearly  of  opinion  that 
the  latter  A3  only  applies  to  thofe  cafes  where  proceedii^ 
by  way  of  a3ion,  bill;  plaint,  fiiit,  or  informatiooy  nuy 
be  commenced  in  the  inferior  Courts;  and  confequently  that 
it  does  not  extend  to  the  prefent,  where  bo  fuch  proceeding 
can  be  intituled. 

As  H  H  UT^  s  T ,  J. — It  is  a  clear  principle,  that  where  the  fii- 
perior  Courts  have  a  jurifdiftion,  it  can  only  be  taken  fromi 
them  by  the  exprefs  words  of  an  AS  of  Parliament,  or  by 
necedary  implication     Here  it  is  admitted,,  that  an  a£tion- 
might  be  maintained  in   the  fuperior  Courts  by  virtue  oj[ 
the  ftatute  on  which  this  a8ion  is  brought :  then  the  qucf- 
tion  is.  Whether  that  jurifdiaion  be  or  be  not  taken  away 
by  the  21  y.I.  cap.  4?     Now  the  meaning  of  that  Afl  \ 
lake  to  be  this .-  that  where  the  fupcrior  and  inferior  Courts 
have  a  concurrent  jurifdiclion  boih  as  to  thefubje^  matter^aiii 
as  to  the  mode  of  proceedings  the  jurifdiaion  ot  ihc  former  is 
taken  away.      And  it  is  clear,  that  in  this  cafe  the  ftatpte 
I  y .  I  cap.  22.  did  not  give  to  the  inferior  Courts  a  coo* 
current  jurifdiflion  with  the  fupcrior  ones  as  to  the  mode 
of  proceeding;  for  it  did  not  give  to  the  informer  a  powei 
of  fuing  for  the  penalty  in  the  .inferior  Courrs  by  attiosv- 
bill,  plaint,  fuit,  or  information.     Then  it  follows  that  tliej 
21.  J.  I.  does  not  apply  to  this  cafe;  for  it  appears  fn 
the  cafe  cilcd  from  GwMrTo  that  that  fttiiu!e  ^id  iiot  gtvei 
jurifdiQion  to  iiifirior  Courts  in  cafes  where  ihsy  had  r^^ic*! 
before.     But  it  was  argued' that  the  21  y.  I.  cap.  4 
to  this  cafe,,    bicaufe  the  inferior  Courts  Have  ]u\ 
over  this  fubjeQ:  matter  mfotnc  mode  of  ptocccdingt  n^nfief^* 
by  indiclment,    and  that  that  ftatute  icflrains  <hc  procteJ-j 
ings  in  the  fupcrior  Courts  whore  the  infuimcr  tti^f  fttehfl 
any  mode  in  the  inferior  Courts:  but  that  argument  m«!it*i9*J 
agalnft  a  rknqwn  prmciplQcF  law,  that  tbc^iiii|ji^ 
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the  foperior  Courts  is  not  to  be  taken  away  but  bj  expref^ 
words,  or  by  neceflary  implication. 

BuLLEKy'J.-— It   is  now  too  lat«  to  fay  that  the  ftatute 
21  ^..'I  gives  a  new  jurifdidion  to  the  inferior  Courts;  to 
this  point  the  cafe  in  Carthew  is  a  dire£k  authority.     But  it 
-has  been  argued,  that  though  it  give  no  new  jurifdidion,  yet 
that  it  repeals  fo  much  of  the   i  J.  I.  cap.  22,  tts  gives  the 
^Hion^  and  leaves. the  informer  to  fue  by  indidment:  but 
that  isdire61ly  contrary  to  rhecafe  oxxt&iiomCartheiVy  where 
an  aftion,  fimilar  to  thi;  prefent,  whs  maintained,  and  this 
'very •  objc8ion   was  over-ruled.     Then  an  argument  was 
drawn  from  the  preamble  of  the  211  J.  i.  which  profeflTei 
to  be  an  Aft  ^*  for  the  eafe  of  the  fubjeft;  and  it  was  con- 
tended that,  if  this  couftruaion  were  put  upon  ir,  it  would 
onVy  apply  to  two  or  three  lUtutes,  and  therefore  that  the 
intention  of  the  LegiHature  would  be  fruilrated.     But  as  the 
words  of  the  enading  part  are  clear  and  pofitive,  we  cannot 
have  recourfe  to  the  preamble  to  extend  the  conrtrudion 
<fi  the  Ad.    'Befides,  it  appears  that  almoft  ail  the  cafes, 
-which  cxifted  previous  to  the  n  J.  I.  and  which  muft  be 
^aken  as  the  foundation  of  that  ft*tute,  were  proceedings  on 
nhe   5   £//2.  cap.  4 :  now  if  there   wt^re,  many  afiiions  on 
«hAt  ftatute,    that  alone  nnrtghc  h.ive  been  confidered  as  a 
'fuflfiCf«nt  grievance  to  induce  the  l.egiflaturc.  to  remedy  it^ 
^y  reftraining  the  proceedings  to  the  inferior  Courts  in  cafes 
-where  thofe  Courts  had  jnrifdidion.     Therefore  it  fcems  to 
iXfxe    that    the  triYe  me^ming  of    the  (latute  is  this:     that 
'vherever  by  any  A6t  then  in  force,  the  informer  might 
■have  filed  by  aftion,  bill,  plaint,  fuit,  or  information^  in 
"the  inferior  Courts,  as  well  as  in  the  Courts  at  Weftmin- 
4ler,  he  is  confined  to  fue  in *he  former:  but,  as  that  fta- 
*ttKe  gives  no  new  jurifdidion  to  the  inferior  Courts,  the 
sparry  may  ftiU   fue  in  the  Courts  at  Weftminftcr  for  all 
■#hefe  penalties  which  could  not,  before  the  pafTing  of  that 
-ftatote,  have  been  recovered  in  the  inferior  ones. 

Grose,  J. — The  words  of  the  ^vJA.  cap.  4.  are  (Irong 
in  favour  of  the  condrudion  which  has  been  put  upon 
them;  btit,  if  they  were  do-jbtful,  the  cafes,  which  have 
been  determined  upon  this  tubje^i,  »re  decifive.  For  in  alt 
af  them,  in  which  it  bar,  bteji  holden  that  the  21  7.  I. 
feftratns  the  proceedings .  to  the  inferior  Courts,  thofe 
Courts  had  an  exprefs  jurifdidion.  That  this  is  the  true 
cenflrudion  alio  appears  from  otlier  ftatutes,  in  which  the 
Legiflature  has  exprefsly  given  to  inferior  jurildiflions  a 
to  dillribute  the  penalties.      On  the  whole^  I  aitw 
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clearly  of  opinion  (hat  in  this  cafe  the  informer  ooold  not 
have  recovered  the  pen<:lty  by  adion,  bill,  plaint^  fuit,  or 
tnformacion,  in  the  inferior  Courts*  by  virtue  of  ihc  i  J.  I.. 
<C2p.  22;  that  it  w.is  not  the  intention  of  the  Legiflaturc, 
in  palfin^  the  21  J.  J.  cap.  4,  to  give  fqch  a  jnrtfdidion  ; 
and  that  that  lUtuie  is  only  applicable  to  cafes  where,  be* 
fore  that  lime,  the  penalty  niig'it  have  been  recovered  in  the 
inferior  ab  well  as  the  iupe;ior  Courts  by  ;;ciion,  bill,  plaiflt^ 
fuir,  or  informatloii. 

Rul^  difcbarged. 


Doe  ';«  the  Demife  c/*\ViLLis  a^aitijl  Martin. 


Upon  a  trial  of  this  tjeflnient  at  l!ie  Hants  Ailizcs,  a  fjie- 
tT.;l  verdict  was  found  ;  which  dated,  that  Bethia  Leeg»  be- 
ing feiled  in  fee  of  the  prenyl fes  in  queftion,  fituated  in  the 
Ifleof  Wight,  on  her  intended  marriage  with  Richard  Wil- 
lis, by  deeds  of  leafe  and  releafe,  dated  the  14th  and  15th 
of  February,  1757,  between  Richard  WiJ lis  of  the  firft 
part,  Bethia  Legg  of  the  fecond  part,  and  Peter  Bracebridge 
and  Robert  Willis  of  the  third  part,  conveyed  to  Bracebridge 
and  Robert  Willis,  and  their  heirs,  to  the  ufe  of  herfelf  in 
tec  till  marriage,  and  afterwards,  to  her  fole  and  feparate  ufe 
for  life,  without  impeachment  of  wade,  and  not  to  be  fub- 
jcd  to  the  controul  or  debts  of  her  huiband ;  remainder  CO 
the  ufe  of  Richard  Willis  f.ir  life,  without  impeachment  of 
wafte ;  remainder  to  the  ufe:  of  all  and  every  the  child  or 
children  or  fuch  of  them  of  Richard  Willis  and  Bethia  bit 
fuch  eftates  and  inttrell,  l^c,  and  in  fuch  parts,  (hares,  aid 
proportions,  as  Richard  Willis  and  Bethia  fliould  by  <]cedl|pr 
point;  and  for  want  of  fuch  appointment,  then  to  the  ufeof 
the  child  or  children  of  Richard  Willis  and  Bethia  in  foch 
parts,  (hares,  and  proportions,  and  for  fuch  eftatca  wA  !■*  ' 
t«re(l,  as  die  Turvivor  of  them  (hould  by  deed  or  srillapf 
point ;  ^'  and  {or  want  of  fuch  appointment  then  to  tbeirft  , 
ot  ail  and  every  the  child,  or  children,  equally,  ibare  mi 
Ihare  alike,"  to  bold  the  fame,  if  more  than  one,  *f  tillf^ 
t:an:s  in  common,"  and  not  as  joint  tenants,  '*  aod  if  ht  ' 
one  child,  tJKn  to  fuch  only  child,  his  or  her,  heuiflTllir 
fi^ns  fur  ever;''  and  in  default  of  fugh  iflue,.  then  Jpjkr*- 
:/lc  o{  the  furwvor  ui  ^\cWA^'\\\\^  ^xvd  Bcifaia«  hlH-  *\\ 
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The  deed  contained  the  following  provifo ;  That,  in  cafe 
the  Ciid  Richard  Willis  and  Bethia  his  intended  wife,  or 
the  furiivor  of  them,  (hould  at  any  time  thereafter  be  de* 
firous  to  .make  fale  of  the  faid  manor,  ^c.  or  any  part 
i^hereof,  then  and  In  fuch  cafe  it  (hould  and  might  be  lawful 
to  dnd  for  the  faid  Richard  VVHIis,  and  Bethia  his  intended 
wife,  or  the  furvivor  of  them,  at  any  time  or  times  there« 
after,  by  any  writing  or  writings  to  be  figned  or  fealed  by 
the  faid  Richard  >^'illis  and  Bethia  his  intended  wife,  or  the 
furvivor  of  them,  **  to  revoke  and  make  void  all  and  every, 
or  any,  the  ufe  and  ufes,*'  truft  or  truds,  eftate  or  eftates, 
therein  rtfpedively  before  limited,  and  declared  of  and  con- 
cerning the  faid  manor,  ISc  with  the  appurtenances  ;  **  and 
for  the  faid  Philip  Bracebridge  and  Robert  Willis,"  or  the 
furvivor  of  them,  his  heirs  or  aifigns,  **  to  fell  and  difpofe 
of  the  fame,^  for  the  beft  price  that  could  or  might  be  had 
^r  gotten  for  the  fame,**  and  convey  the  fame  to  a  purchafer  * 
thereof,  fo  as  that  the  purchafe  money  thereof  (hould  be 
-paid  into  the  hands  of  the  faid  Philip  Bracebridge  and  Ro- 
bert Willis,  or  the  furvivor  of  them,  his  heirs  and  aflignsy 
and  not  into  the  hands  of  4he  faid  Richard  Willis  and  Be- 
thia his  iiUended  wife,  or  either  of  them,  to  be  laid  out  and 
•inverted  by  the  faid  Philip  Bracebridge  and  Robert  Willis, 
or  the  furvivor  of  them,  his  heirs  or  aiTigns,    in  the  pur- 
cha-Ce  of  other  freehold  mefluages,"  lands,  &c.  at  the  re- 
iquert  of  the  faid   Richard  Willis  and  Bethia  his  intended 
wife,  or  the  furvivor  of  them,  to  **  be  fettjed  to  the  fame 
•vfes,"  trufts,  intentV,  and  purpofes,  as  were  therein  before 
limited,  &c.     it  was  alfo  provided,  that  the  truftees  might 
invert  the  purchafe-money  in  government  or  other  fecurities 
in  their  names,  and  pay  over  the  dividends  to  the  perfons, 
who  would  have  been  entitled   to  the  proBts  of  the  real 
•ertates.     And,  for  the  fecurity  of  the  purchafer  of  the  ertate, 
it  was  agreed,  that  the  payment  of  the  purchafe  money  unto 
ihe  truftees,  &c.  ftiould  difcharge  fuch  purchafer,  notwith- 
^nding  any  lofs  or  mif-application  that  might  happen  to 
fuch  purchafe-money.     The  verdiCt  then  fet  forth,  that  on 
the  3d  of  March,    1757,    the  marriage  between   Richard 
Willis  and  Bethia  Legg  took  eflFed ;    and  that  they  had 
fcveral  children    (  to  wit  )    Richard    Legg  Willis,    their 
ddert  fon  and  heir,  James  Willis,  Bethia  Ann  Willis,  and 
Nfary  Willis,  the  lefTorsof  the  plaintiif ;  and  alfo  one  Tho- 
mas Willis,  fince  deceafed.     That  Robert  Willis  furvived 
Philip  Bracebridge,    his  co-truftee,  and  by  will  appointed 
Mary  Willis  his  widow,  and  Richard  Willis,  «hi$  brother, 
executor  and  executrix  thereof^   and  in  January,    17659 
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iicAf  lea^ng  Robert  Wnii!c,  ap  infant,  his  onlj  fon  and 
heir  at  law  ;  which  Uft  mentioned  Robert  Wittis,  at  the 
time  of  executing  the  indentures  of  14th  and  1 5th  of  April, 
1767,  hereafter  mentioned,  was  of  the  age  of  &ve  year». 
That  on  the  i  yih  of  September,  1 766,  the  firft-mentioned 
Richard  WiUis,  the  \effoT*i  father,  being  infblvenc,  or  much 
cmbarraiTed  in  his  circumftances,  contraf^ed  and  agreed  with 
Jofeph  Martin,  now  deceafed,  for  the  Tale  of  the  faid  ma- 
nor, &c.  for  £''t^&0'f  and  that  before  and  at  the  time  of 
making  the  contvadl,  and  from  thence  and  uniil  and  at  the 
time  of  executing  the  indentures  of  the  14th  and  I5ih  of 
April,  1767,  hereafter  mentioned,  Jofeph  Cruttenden,  At- 
torney at  Law,  and  one  of  the  Solicitors  of  the  Court  of 
Chancery,  *^  was  the  general  agent  of  the  faid  Jofeph  Mar- 
tin, and  aded  as  fvich  agent  in  the  tranfadion  l^^eafier  men- 
tioned." That  *^  Cruttenden  was  alfo  the  agent  of  the  firft- 
mentioned  Richard  Willis  (the  leflbrs'  father)  in  this  par- 
ticular iranfadion."  That  on  the  1 7th  of  February,  1 767, 
Cruttendtn,  who  had  previoufly  received,  and  had  in  his 
cuftody,  the  marriage- fettlement  of  the  faid  Richard  Wtllii 
and  Bethia  Willis  his  wife,  and  (he  title-deeds  of  the  faid 
manor,  &c.  prefented  a  petition  on  behalf  of  the  firft  men- 
tioned Richard  WiUi$and  Bethia  his  wife,  to  the  Right  Ho- 
nourable Charles  Lord  Camden,  then  Lord  High  Chancellor 
of  Great  Britain,  dating  (amongft  other  things)  to  the  ef- 
fcGt  herein  before  mentioned,  and  that  were  the  faid  peti- 
tioners to.exercife  the  power  fo  given  19  them  of  revoking 
the  ufes  and  truds  of  the  faid  recited  fettlement,  for  the  ' 
purpofc  of  making  a  falc  of  the  faid  manor,  &c.  fo  fettled 
as  aforefaid,  yet  as  there  was  no  power  given  to  them  to  li- 
mit or  declare  any  new  or  other  ufe  or  ufes,  either  to  the 
petitioners  or  their  heirs,  or  otherwife,  fo  as  to  convey  a 
good  legal  title  to  a  purchafer,  the  petitioners  were  advifisd 
that,  on  fiich  revocation  being  executed,  the  legal  eftate 
would  refuh  unio,  and  become  veded  in,  the  faid  Roheft 
Willis  tliC  infant,  as  heir  of  the  furviving  truftee,  in  Croft 
to  convey  the  fame  to  a  purchafer,  purfuant  to  the  power 
before  nicntioned  :  in  which  cafe  it  was  apprehended  that 
\ht  faid  Robert  Willis,  the  infant,  would  become  an  infant 
truftee  within  the  ftatute  of  the  7th  of  jinne^  intiiuted  "  An 
Aft  to  enaMe  Infants  who  are  feifcd  or  poflefTed  of  Eftat^ 
in  Fee,  in  1  ruft,  or  by  way  of  Mortgage,  to  make  con- 
veyance of  fuch  Eftates  ;'*  dating  alfo  that  a  doubl  had 
arifcn  upon  the  conftruSion  of  the  latter  provtfo  in  ihe 
feitlemtnt,  to  whom  the  purchafe-raoney  ihould  be  patd| 
jind  by  whom  laid  out,  and  inveAed,  in  the  pyrchafc 
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land  to  be  fettled  to  the  ufes  of  the  marriage  fettleroent ;  that 
the  petitioners  were  defirous  that  the  agreement  entered  into 
with  Martin  ihould  be  carried  into  execution;  that  a  gmxt 
legal  ponveyance  (hould  be  made  of  the  manor »  Arc.  Unto 
the  faid  Martin  and  his  heirs,  difcharged  from  t\te  ufes 
and  truftsof  the  fettlement ;  that  the  purchafe-money  fliould 
be  paid  to  the  execirtors  of  the^furviving  triiftee,  to  be  in- 
vefted  according  to  the  trulls  of  the  fettlement;  and  there- 
fore praying  that  it  might  be  referred  to  one  of  the  Matters 
in  Chancery,  to  examine  and  certify  whether  the  fajd  Ro- 
bert Willis,  the  infant,  were  a  iruttee  within  the  AS;  and 
that  upon  the  Matter's  Report,  fuch  further  orders  might 
be  made  as  to  the  Lord  Chancellor  ihould  feem  meet  The 
verdiS  then  ftated  an  order  of  reference,  dated  17th  of  Fe- 
braary,  1767,  to  Mr.  Lane,  one  of  the  Matters  in  Chan- 
cery, to  examine  and  certify  how  the  faid  manor,  &c.  were 
▼etted  in  the  faid  Robert  Willis,  tlie  infant,  and  whether 
he  were  an  infant  truftec  within  the  AS  ;  and  that  Crlit- 
tenden  attended  the  faid  Matter  Lane  upon  the  order  of  re- 
ference as  folicitor  for  the  firft-mentioned  Richard  Willis 
and  Rethia  his  wife,  and  alfo  as  folicitor  for  Robert  WiHi9 
the  infant.  The  verdi6f  then  ftated  that  the  Matter  reported 
on  the  23d  of  March  that  Robert  Willis,  the  fon,  was  an 
infant  truttee  within  the  meaning  of  the  A3 ;  but  no  nOr 
tice  was  taken  in  the  report  of  the  provifo  for  revoking  the 
ufes  in  the  fettlement,  or  of  the  application  of  the  purchafe- 
monevv  or  of  any  doubt  fuggetted  in  the  petition.  Upon 
the  making  of  this  report,  Cruttenden  prefented  another  pe- 
tition on  behalf  of  Richard  and  Bethia  Willis  to  the  Lord 
Charkrellor,  reciting  the  order  of  reference,  and  the  Maf- 
tcr*s  Report,  and  praying  that  the  Report  might  be  con- 
firmed ;  and  that  upon  payment  by  Martin  of  j^.7680  unto 
the  executors  of  Robert  Willis,  the  furviving  truttee^  to  be 
by  them  invetted  according  to  the  trutts  of  the  fettlement, 
Kobert  Willis,  the  infant,  might  be  direded  to  jc^n  in  a 
conveyance  of  the  manor,  &c.  to  Martin,  difcharged  of  the 
irufts  of  the  fettlement.  That,  previous  to  the  hearing  of 
the  petition,  Cruttendcn  prepared  and  delivered  a  brief  to 
cbunArl  for  Richard  and  Bethia  Wiihs,  and  another  brief  to 
another  counfel  for  Mary  Willis  and  Richard  Willis,  the 
executor  and  executrix,  containing  merely  a  direction  for 
him  (if  neceffarv)  to  confent  on  their  behalf  to  the  prayer 
of  the  laft  petition,  fo  far  as  the  fame  concerned  the  execu- 
ton,  and  another  brief  to  another  counfel  for  Robers  Wil- 
Ih,  the  infant,  containing  merely  a  diredion  for  him  to 
iiiboiit  on  behalf  of  Robert  Willis,  the  inlarLt,  V^  (\ic\v  ot- 
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der  as  the  Court  fliould  make  in  refped  to  him  on  the  laft 
petition.  That  on  the  hearing  of  that  petition  on  the  2ock 
4>i  Marchy  17679  the  Lord  Chancellor  made  ap  order* 
wherry,  after  ilating  the  report,  and  that  couofel  for  the 
^titioners  and  Robert  Willis,  the  infant,  had  attended  on 
that  day,  and  that  the  counfel  for  Robert  Willis,  the  in- 
fant, did  not  oppofe  the  prayer  of  the  laft  petition,  the 
Lord  Chancellor  ordered  that  the  Mafter's  Report  (hould  be 
confirmed,  and  that  Robert  Willis,  the  infant,  according  to 
the  report,  tbould  convey  the  premifes  purfuant  to  the  Aft 
r(  Parliament;  which  laft-mentioned  order  was  nude  by 
the  Lord  Chancellor  before  any  revocation  of  the  ufes 
created  by  the  indenture  of  the  15th  of  February*  17S7' 
That  on  the  31ft  of  March,  1767,  by  a  certaindeedor  hi- 
^triunenc  in  writing,  {)repared  by  Cruttenden,  and  indorfed 
on  the^ndenture.ot  the  15th  of  February,  1757,  and  duty 
.executed  by  the  firll-mentioned  Richard  Willis  and  Bethift 
his  wife,  they  by  virtue  ^nd  in  purfuance  of  the  j)ower  and  • 
auihoriry  in  the  lad- mentioned  indenture  contained,  and  by 
iprcearKJ  virtue  of  all  other  pow<>rs,  &c.  revoked  and  made 
.void  3t\\  ami  ettry  ihe  ufcor  ufes,  &c.  in  the  lad -mentioned 
indenture  Jimited  and  declared  of  and  concerning  the  faid 
manor,  dec,  which  by  the  laft-mentioned  indenture,  and  * 
the  leale  tor  a  year  hereby  referred  to,  were  granted,  re- 
leafed,  and  conveyed  by  I3ethia  Willis  to  the  fevcral  ufes, 
and  for  the  fevcral  pnrpofcs,  in  the  (limt  indenture  men- 
tic  red,  tp  the  intent  and  purpofe  that  the  fee-fun  pie  and 
inhfTiiance  thereof  might  be  fold  and  conveyed  according 
to  the  true  intent  nriJ  meaiiinc;  of  the  laA- mentioned  in- 
denture,  and  of  the  parties  thereto.  The  vcrdid  then  fet 
iorrh  indentures  of  leafc  and  releafe dated  the  14th  and  15th 
'<}(  A|>ril,  €767,  which  were  prepared  by  Cruttenden,  and 
made  between  Robert  Willis,  the  infant,  of  the  firft  part, 
JMary  Willis,  widow,  and  Richard  Willis,  executor  and 
executrix  of  the  fecond  part,  the  firft-mentioned  Richard 
Willis  and  Bethia  his  wife  of  the  third  part,  and  Martin  ' 
of  the  fourth  part,  by  which,  in  confiderat'ion  of  ^£-7680 
paid  by  Martin  to  Robert  Willis,  the  infant,  and  kichaid 
Willis  and  Mary  Willis  the  trulkes  and  execmorr,,  htfotc 
named,  or  to  one  of  ihem,  with  the  privity  and*  confcnt, 
and  by  the  diredion  and  appointment,  of  the  firll-Enentioned 
Richard  Willis  and  Bethia  his  wife,  Robert  Wills,  the  in-  1 
fant,  by  virtue  of  the  faid  AGt  of  Parliament^  and  in  obe- 
dience to  the  order  made  in  purfuance  the  reof,  w  1 1  h  fhe  privity 
snd  confcnt,  and  by  the  direction  and  appointnienr,  of  I  he 
/ir/i-ment\oued  l<\cV\at\\  W  AU  ixA  Bethia  his  wife, 
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bargained,  fold,  and  releafed,  and  the  firft  mentioned  Ri-- 
chard  Willis  and  Bethia  his  wife,  by  virtue  of  all  powers 
and  authoriiies  granted  to  them,  or  either  of  them,  im- 
plied, referved,  or  appertaining,  limited  and  appointed, 
granted,  bargained,  fold,  releafed,  ratiBed,  and  confirmed 
the  faid  manor,  &c.  to  Martin  in  fee.  That  upon  the 
execution  of  the  lad- mentioned  indenture,'  the  Aim  of 
j(^.5i8o,  part  of  the  confideration  money,  was  paid  by  a 
draft  or  check  drawn  by  Martin  on  the  houfe  of  Meflrs. 
JAsLTiin  and  Co.  (in  which  houfe  Jofeph  Martin  was  then 
a  partner)  in  favour  of  the  firft-mentioned  Richard  Willis, 
or  bearer;  and  which  draft  or  check  was  delivered  by  Mar- 
tin to  Cruttenden,  and  by  Cruttenden,  "  for  form's  fake,'* 
to  Richard  and  Mary  Willis,  executor  and  executrix,  and 
by  them  (Richard  Willis  and  Mary  Willis)  to  Robert 
Willis,  the  infant,  *'  for  form's  fake  ;"  and  "  that  the  draft 
or  check  was  finally  taken  from  Robert  Willis,  the  infant, 
by  the  firft-mentioned  Richard  Willis,  in  the  prefcnce  of 
Cruttenden,  and  by  him,  the  firft-mentioned  Richard  Wil- 
lis, applied  to  his  own  ufe;'*  and  that  the  refidue  of  the 
confiderai ion- money  was  duly  paid  by  Martin,  in  fatisfadioi^ 
of  a  mortgage  on  the  manor,  &c.  charged  thereon  before 
the  making  of  the  indenture  firft-mentioned.  The  verdift 
then  ftated,  that  ^^  Martin  had  perfopally  no  intention  to 
defraud  the  children  of  the  firft-mentioned  Richard  Willie 
and  Bethia  his  wife,"  or  to  defeat  the  fettlement;  '<  but  that 
Cruttenden,  being  fuch  agent  as  aforefaid,  and  the  firftr 
mentioned  Richard  Willis,  fraudulently  combined  together 
to  procure  the  purchafe- money  to  be  paid  into  the  hands  of 
the  firft-mentioned  Richard  Willis,  and  which  was  accordf> 
ingly  eflFeSed  by  means  of  the  proceedings  aforefaid,"  an4 
which  proceedings  were  by  Cruttenden  and  the  firft-men^ 
tioned  Richard  Willis  calculated  for  that  purpofe;  *<  and 
that  no  part  of  the  piirchafe- money  was  ever  laid  out,  or 
jnvefled,  by  Robert  Willis,  the  infant,  or  any  other  perfon 
or  peribns,  in  the  purchafe  of  other  freehold  mefluages^ 
lands,  &c.  purfuant  to  the  provilo"  in  that  behalf  contained 
in  the  indenture  of  the  1 5th  of  February,  1757.  The 
vcrdia  ifien  flared,  that  in  Hilary  Term,  9  Geo.  ill,  ^  fine 
fur  comifance  de  droit  come  ceo,  lie,  was  levied  of  the  premifes 
injqueftion  by  Richard  Willis  and  Bethia  his  wife  to  Jofeph 
Martin.  That  on  the  21ft  of  December,  1775,  Jofeph 
Martin,  by  will,  dcvifed  to  the  defendants  and  their  heirs 
upon  certain  trufts  therein  mentioned,  and  died  in  Marcl^ 
17716;  on  whofe  dea^h  the  defendants  entered,  &c.  la 
1778  Bethia  Willis  died;  and  in  1780^  lYve (ii^-tu^TvCxot^^ 
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Richard  Willis  alfo  died^  without  making  any  appointment 
by  virtue  of  the  power  contained  in  thereleafeot  Febniarv, 
1757.  On  Richard  Willis's  death,  Richard  Legg  Willis 
was  beyond  the  Teas,  and  did  not  return  till  the  latter  end  of 
the  year  1785;  Janies  Willis  was  then  an  infant,  of  the 
age  of  i^  years;  Bethia  A.  Willis  was  of  the  age  of  18 
years;  and  Mary  Willis  is  dill  an  infant.  Thomas  Willis, 
liaving  I'urvived  Richard  Willis  and  Bethia,  died  in  1782, 
being  then  an  infant ;  after  whofe  death,  and  within  five 
years  next  after,  Richard  Legg  Willis  returned  to  this  coun- 
try, and  James  Willis  and  Bethia  A.  Willi<,  attained  their 
refpcQive  ages  of  21  years,  and  before  the  time  when,  &c. 
they  the  faid  Richard  Legg  Willis,  J.  WHIis,  B.  A.  Willis, 
and  M.  Willis,  in  due  form  of  law  entered,  &c.  in  order 
to  avoid  t lie  fine;  and  thereupon  became  feifed,  &c.  and 
being  fo  feifed,  caufed  an  adion  to  be  commenced  for  trying 
4hc  title,  &c.  within  one  year  next  after  fuch  entry,  which 
adion  is  now  profecut-ing  wltli  efFo£^,  according  to  the  form 
,0!  the  (lalnte,  A'c.  And  after  fiich  entry,  and  while  they 
were  fciitrd,  they  demifed  to  the  plaimiflF,  Arc.  who  entered, 
and  was  pofTeffed  thereof  until  the  defendants  entered  and 
cjefted  him,  ^c.    "But  whether,  cVc. 

This  cafe  was  aigiicd  miicji  at  lart^e,  but  as  the  chief 
^intr>are  noticed  in  the  Decifions  of  the  Judges,  wc  donoi 
recUe  them  here. 

1>ORO  Kenyon,  Ch.  J. — The  principal  queft ion  in  this 
cile  is,  Whether  the  remainders  to  the  children  of  Robert 
and  Rt'thiu  Willis  were  verted  or  contingent  ?  if  the  latier,  it 
cannot  be  difputedbut  that  the  deftruftionof  the  particular 
cftaie,  on  which  they  depended,  before  they  became  vcftcd, 
.would  Jcftroy  them.  One  argument  which  has  been  ufcd 
is,  that  theeftate  limited  to  the  trudees  was  an  ufe  executed 
in  them,  for  thiit  otherwiie  the  eilate  limited  to  the  wife 
for  her  fole  and  feparate  ufe,  would  not  be  fecuixxi  to  her^ 
but  would  be  under  the  hufband's  controul.  But*  in  an- 
fwcr  to  that,  it  is  fufficient  to  obferve  that  it  is  linnited  to 
the  truftees,  without  faying  ^*  to  and  to  the  ufe  of  the  truftenf^ 
If  none  of  the  limitations  of  the  fcttlement  could  pofliUf 
tnke  effecl  without  this  conilruction,  I  fhould  be  inclined 
fo  to  decide  it?  as  was  done  fome  years  ago  in  a  cafe  in  tbo 
Houfe  of  Lords.  But  that  is  not  the  cafe  here;  far  ttui 
eftate  was  limited  to  Bethia  JViliiSf  and  to  her  heiMti  trntil^ 
marriage  Ihould  be  folemnized;  it  was  therefore; .  intended 
that  the  legal  eftate  fhould  not  be  taken  out  of  her  voMk 
the  marriage  took  efled.  Befides,  the  Court  of  CbtteBlf 
would  coiiiider  ihe  Yi\i(hatvA,  \^.\v  n^^4  vivVim^  %  lltfll^ 


Michaelmas  Term,  31  Geo.  IIL      41; 

for  the  wife,  fothat  ihe  might  have  all  the  benefit  intended 
by  the  m^rriage-^ettlennent.  If  the  remainders  to  the  chil- 
dren of  R.  and  B.  fVillis^  were  contingent,  the  objeaioit 
trade  by  the  defendants,  that  the  conveyance  by  fVil/u  and 
hf5  wife,  and  tlie  fine,  by  deftroying  the  particular  eftate 
before  ihey  vcfled,  alfo  dellroyed  thofe  remainders,  muft 
prevail  ^  for  it  is  too  late,  as  the  law  (lands,  to  fay  that 
fuch  is  not  the  eftabliflied  do£trine  of  contingent  remain-- 
ders.  This  doSrine  indeed  involves  in  it  difficulties  whbcb 
have  been  frequently  felt  by  wife  and  able  lawyers,  who  have 
wiHied  to  break  through  the  rule :  but  they  have  been  de- 
terred froni  the  attempt  by  a  confideration  of  the  confe«- 
qiiences  that  might  poflibly  enfue.  There  are  twoinftancea^ 
it  is  true,  where  the  law  is  otherwife;  in  equitable  eftntes^ 
where  the  contingent  remainders  are  not  deftroyed,  becaufe 
the  effate  is  vefted  in  truflees  to  preferve  the  contingent  rc- 
snainders;  and  m  copyholds,  ii^here  the  eftate  in  the  Lord 
of  the  Manor  will  fupport  all  the  remainders :  but  in  the  cafe 
of  freehold  eftates  of  inheritance,  the  rule  is  fo  eftabli(hed 
that  it  is  not  now  to  be  (haken.  On  the  (irft  queftion  in 
this  cafe  our  judgment  muft  depend  on  the  authorities 
cited ;  the  three  leading  of  which  are  Lovie^f  cafe,  IValpok  v. 
Lord  Conway^  and  Cunningham  v.  Moody,  Of  the  firft,  in- 
(ierted  in  Rollers  Abridgement,  which  was  publiihed  under  the 
infpedion  of  Sir  Matthew  Hale,  it  is  TufBcient  to  fay,  that 
it  was  hetd  in  ft  cafe  circumftanced  like  the  prefent,  that  the 
renuinder  was  contingent.  This  was  alfo  adopted  in  a  great 
meafure  by  Lord  Hardwicke,  in  Waipole  v.  Lord  Conway. 
But  I  am  happy  to  find  that,  in  the  laft  of  thofe  cafes.  Cm* 
ningham  v.  Msody,  where  the  fame  point  arofe,  and  where 
Lord  Hardwicke  had  an  opportunity  of  re-confidering  this 
queftion  more  tally,  and  at  a  time  of  life  when  hts  judge- 
racnt  was  more  mature,  that  great  Judge  determined  dif- 
ferently. And  I  cannot  find  zny  fubjlantial  diftinSion  be- 
tween that  cafe  and  the  prefent.  There  Lord  Hardwicke  (af- 
ter (aying  that  the  fee  was  not  in  abe/incc)  added,  "  nor 
lioes  the  power  of  appointment  made  any  alteration  therein  ; 
for  the  only  efftft  thereof  is,  that  the  fee  which  was  vefted 
Was  thereby  fubjeS  to  be  devefted  if  the  whole  were  ap- 
pointed." Now  in  this  cafe,  the  limitations  to  the  children 
were  firft  fuhjeft  to  a  power  of  appoimment,  but  for  want 
of  fuch  appointment  to  the  children  infcv  (I  fay  in  (ee,  as 
1  (hall  fhevv  in  the  courfe  of  my  opinion).  And  whether 
the  limitations  precede  or  follow  the  power  of  appointment'^ 
it  makes  no  difference.  The  ohjeS  of  the  parties  here  way," 
to  make  the  whole  cftate  fubjed  to-lhc  ^ov? w  ^xiA  vr{\  t*. 
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the  parenrs,  according  to  the  fstuAtion  aqd  esigencies^F  the 
family.  1  therefore  fay,  in  the  words  .of  Lord  Hardmrickt 
In  Cunningham  v.  Moody ^  that  the  fee  was  vofted  in  the  chil- 
dren, fubjeA  however  to  be  devefted  by  the  execution  of 
the  power  of  appointment.  The  opinion  of  Lord  Hard' 
wicke,  in  the  latter  cafe,  is  peculiarly  dpferving  of  a'rtentiont 
becaufe  when  it  was  difcufled,  the  former  one  of  Walpok  v. 
Lord  Conway^  where  he  had  intimated  a  different  opinion, 
was  (Irongly  preflfed  upon  him,  and  becaufe  too  he  decided 
the  lad  cafe  at  a  time  when  he  had  the  afliftanceof  fome  of 
the  mod  eminent  lawyers  who  ever  attended  the  Bar  of 
that  Court.  I  cannot  therefore  forbear  thinking  that,  on 
the  authority  of  that  cafe,  we  ought  to  decide  that  the  re- 
niainders  to  the  children  were  vefted,  fubjed  nevertheleb  to 
be  dcvefted  by  the  parents  executing  the  power  of  appoint- 
pient.  No  appointment  has  been  niade;  and  therefore  at 
the  time  when  the  ads  flated  in  the  vecdi£l  were  done  by 
the  parents  in  oppofition  to  the  interefts  of  their  children, 
the  limitations  to  the  children  were  not  deftroyed.  This 
decifion  puts  an  end  to  this  caufe  as  far  as  refpe3s  all  the 
children  but  one:  but  it  has  been  contended,  that  they  onl; 
tookedates  for  life,  and  thiU,  one  being  fince  dead,  the  re- 
yerfion  in  fee  of  the  parents  immediately  came  into  poflcf- 
fion.  And  that  brings  me  to  the  next  quelVion,  Whether 
the  children  tpok  eftates  for  life  or  in  fee  ?  which  arifes  on 
thefe  words:  **  And  for  want  of  fuch  appointment,  then 
to  the  ufe  of  all  and  every  the  child  or  children,  equally, 
(hare  and  fliare  alike,  to  hold  the. fame,  if  more  than  on^ 
as  tenants  in  common,  and  not  as  joint-tenants,  and  if  but 
one  child,  then  to  fuch  only  ciiiUi,  his,  or  her,  heirs,  or  af« 
figns  for  ever."  And  the  quell  ion  is,  Whethier  the 
words  **  his  or  her  heirs"  miy  not  with  propriety,  and 
ought  not,  confidering  the  whole  fettlement,  and  the 
nanifeft  intention  of  the  parties,  to  ad,  as  words  of  !itDi« 
Ration  on  all  the  preceding  words  in  the  fenience?  T  csnooT 
bring  myfelf  to  doubt  but  that  they  may.  By  putting  ih^ 
ftops,  or'ufmg  the  parcnthefis,  as  pojnted  out  by  the  pliift^ 
tifPs  Counfel,  it  becomes  perfectly  clear.  And  we  know 
that  no  ftcps  are  ever  infcrted  in  AQs  o\  Parliament,  or  ill 
Deeds;  but  the  Courts  of  Law,  in  conftruing  rhem,  rottft 
read  them  with  fuch  flops  as  will  give  effect  lo  ihc  uholc: 
If  then  we  ufe  the  points  fug^t-fted  by  the  Countel,  \h% 
claufe  will  read  thus  *^  to  the  ufe  of  all  and  every  thoj  chilioT 
children,  equally,  (hare  and  Ihaie  alike,  his  or  her  heirs 
or  afligns  for  ever."  If  this  had  been  like  the  c»fc  ol  /it^  vi 
iLord  Coventry ^  vre  ti\'\gl\t  have  lamented  that  the  parties  hiJ 
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not  ioferted  words  of  inheritance  to  carry  their  probable  in-' 
tent  mto  execution,  but  we  could  not  have  fupplied  them- 
But  in  this  cafe  there  are  worcTs  of  inheritance ,  and  I 
think  we  (hou)d  defeat  the  mauiifeft  intention  of  the  parties,. 
and  the  objeQ  of  the  fettlement,  which  was  to  give  the 
children  edates  of  inheritance,  were  we  not  to  read  this 
part  of  it  in  the  manner  contended  for  by  the  plaintiffs 
Counfel. 

Then  it  has  been  argued  that  the  rights  of  the  children^ 
whatever  they  were,  were  fubjeS  to  the  power  of  revocation 
by  the  parents ;  and  that  the  k\etA  of  revocation^  (landing 
per  fcy  and  taken  feparately  from  the  conveyance  of  Martirv 
defeated  their  rights:  but  I  am  clearly  of  opinion,  taking' 
the  whole  of  the  power  together,  that  that  deed  was  no  legal 
revocation.  They  had  only  a  power  to  revoke  on  condition  of 
rc-inv^efting  the  money  in  the  purchafe  of  another  eftate 
for  the  benefit  of  their  children.  And  it  would  be  ftrange 
to  fay  that  any  interval  might  happen  between  the  fale  and> 
purchafe  of  that  other  eftate;  it  was  all  to  be  confidercd  as 
one  deed  and  one  ad.  And  though  the  purchafe-money 
need  not  have  been  re-invefted  immediately,  yet  it  was  to 
lie  in  the  hands  of  the  trudees  in  the  mean  time,  until  a 
proper  opportunity  fhould  oflFer  of  fo  re-invefting  it.  But 
it  is  faid  that  the  tranfaSion,  as  far  as  Martin  was  con- 
cerned, was  fair  and  honourable,  and  that  the  fraud  only 
confifts  in  the  mifapplication  of  the  purchafe-money :  bur, 
without  imputing  any  fraud  to  Martin,  and  indeed  it  is  ne-«- 
gatived  by  the  verdiS,  the  maxim,  that  the  principal  is  ci-« 
viily  refponfible  for  the  a&s  of  his  agent,  univerfally  prevails 
both  in  courts  of  law  and  equity  ;  and  therefore,  whatever 
mifcondufl  and  fraud  are  imputed  to  Cruttenden  by  the 
verdifi,  it  muft  aireS  his  principal,  Martin.  Now  the  con-. 
dtldof  Cruttenden  in  this  tranfadion  is  too  infamous  to  be 
Hated.  Nothing  can  be  clearer  than  that  this  was  not  a  cafe 
within  the  ftatuie  of  jlnne.  At  prefent  we  are  not  called 
upon  to  decide  what  was  the  cfftGt  of  .what  was  done  by 
the  Lord  Chancellor,  or  how  far  we,  fitting  in  a  Court  of 
Law,  can  invciiigate  what  was  done  there;  for  this  cafe 
does  not  depend  upon  that  inquiry:  the  fubfequent  proceed^ 
ings  put  it  out  of  all  doubt.  Wemufl  remember,  tha^  the 
power  of  revocation  was  reflrainedy^  as  that  the  purchafe-* 
tfioney  (hould  be  paid  into  the  hands  of  the  trnflees,  fond 
mt  into  the  hands  af  R^  andB,  Willis )j  and  by  them  laid  ouc 
and  invefbed  in  the  purchafe  of  other  freehold  edates;  the 
whole  therefore  was  confidered  as  one  trahfadioo.    Now^ 


4i6        *  King'sBench, 

in  order  to  comply  with  this  rcquiiition,  that  was  done  in 
point  of  form,  but  not  in  fubflance;  for  it  is  exprefslj  Cbned 
in  the  verdift,  that  the  draft  was  delivered  bj  Cruttendent 
«*  for  form's  fake"  to  R.  and  M.  Willis,  and  by  them  to 
R.  Willis,  the  infant  truftee,  **  for  form's  fake/*  and  then 
taken  from  him,  who  ought  to  have  applied  it,  and  put  into 
the  hands  of  that  very  perfon  of  whom  the  fettlors  were 
jealous,  and  to  whom  they  had  exprefsly  dire£ted  that  it 
ihould  not  be  paid;  and  in  t^uih  it  never  was  applied  to  the 
purpofes  of  the  fettlemcnt.  This  then  was  a  grofs  rank 
fraud,  which  contaminates  the  whole  tranfa&ion,  and  ren- 
ders it  abfolutely  void,  as  well  in  a  Court  of  Law  as  in  a 
Court  of  Equity.  Therefore  the  leflbrs  of  the  plaintiff  are 
entitled  to  recover  to  the  full  extent. 

AsHHURST,  J. — The  general  queftion  on  the  whole  of 
this  cafe  is.  Whether  the  perfons  conveying  had  a  right  to 
convey  the  eftate  in  queftion?  For  if  not,  however  fair  the 
tranfadion  may  have  been  on  the  part  of  the  purchafer,  the 
defendants  cannot  retain,  but  the  legal  title  muft  prevail, 
without  confidering  the  hardship  of  their  cafe.  In  order  to 
determine  this,  the  firft  confideration  is,  Whether  the  leflbrs 
of  the  plaintiff  had  a  vrjifd  intereft,  and  what  was  the  quwf 
/!««  of  that  iniereft?  And,  fccondly,  Whethcrany  aSs  hate 
been  done  to  deveft  them  of  that  interell  ?  as  to  the  firft,  I 
am  of  opinion  that  the  limitations  to  the  children  were 
Hjtjled.  The  authorities  on  this  point  cannot  indeed  be  re- 
conciled :  L,  Loiiie's  cafe  is  rather  againft  this  opinion ;  but 
the  lateft  authority,  that  of  Cunningham  v.  Moody^  which 
appears  to  be  well  confidered  by  Lord  Hardrvicke^  fecms  de- 
cifive.  The  fa£ts  in  that  cafe  do  nor  materiaUy  differ  from 
thofe  in  the  prefent;  and  the  principle  of  it  is  immediatdy 
applicable.  Then  the  limitations  to  the  children  becanc 
vefted  on  their  birth,  fubjed  however  to  be  dcvefted  by  Ifi^ 
appointment.  As  to  the  quantum  of  eftate  which  th^f 
children  took,  I  think  they  took  a  ffe\  for  it  is  doii^  no 
great  violence  to  the  condrudion  of  the  limitation  to^lfc 


to  fay,  that  the  words  **  his  or  her  hcii^^  or  ^llignst  f^'f 
ever**  apply  to  the  words  in  the  former  branch  of  thccUnlV, 
by  leaving  the  intervening  words  in  a  parcnihefc*  With  re* 
fpcft  to  the  fecond  queftion,  Whether  their  inter^fts  *tr« 
dcvefted  by  the  a£ts  ftated  in  the  verdift?  that  ecu lid  wif 
be  done  by  a  due  execution  of  the  power  of  rcvocalU^n ;  a  I 
execution  has  no  operation  whatever.  Now  1  conGder  i 
power  not  an  abfolute  but  a  conditional  one ;  fof  it  i 
that  the  purchafe-mcney  be  paid  into  the  handf  < 
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Iniftees,  and  not  into^he  hands  of  R.  and  B.  Willis,  and. 
be  laid  out  iq  the  purchafe  of  other  lands.  Two  conditiona 
were  therefore  annexed  to  the  execution  of  the  power;  ihe 
bne  that  the  money  be  paid  into  the  hands  of  the  triiftees^ 
the  other  that  it  be  laid  out  in  the  purchafe  of  other  landi 
und  fettled  to  the  fame  ufes.  Now  neither  of  thofe  has 
been  complied  with;  and  confequently  the  deed  of  revoca- 
tion is  a  mere  nullity^  and  does  not  deved  the  eftates  limited. 
to  the  children.  If  we  were  to  enter  into  the  queftion  of 
fraud ;  to  be  fure  a  more  grofs  aod  infamous  fraud  never 
appeared  on  the  records  of  the  Court  than  that  which  was 
pradifed  by  the  agent  of  the  purchafer,  and  for  which  the 
principal  is  refponfible:  bui  the  determination  of  the  two, 
firft  points  renders  this  inquiry  unncceflary. 

BuLLERy  J. — This  cafe  has  been  fo  fully  difcufled  both 
on  the  Bench  and  at  the  Bar,  that  I  will  cohteht  myfelf  with 
dating  the  general  grounds  of  my  opinion.  On  the  quedion 
relative  to  the  power  of  revocation,  little  remains  to  be  faid : 
that  the  revocation  was  fraudulent,  is  clear  for  the  reafons 
given  by  my  Lord.  It  was  the  obje£l  of  the  feitlors  to  fettle 
the  money,  ariiing  from  the  fate  of  the  eftate,  on  other 
cftates  to  the  fame  ufes,  if  it  could  bb  done  with  advantage. 
The  power  of  revocation  was  conditional  only ;  the  money- 
was  to  be  paid  into  the  hands  of  the  trudees  on  condition 
and  for  the  exprefs  put-pofe  of  thus  fettling  it:  but,  that 
condition. not  having  been  complied  witb>  the  deed  of  revo- 
cation is  void. 

With  refpeft  to  the  firflrand  principaJ  queflion ;  thcargu- 
tnent  oh  the  part  of  the  defendants,  as  far  a^  authorities  are 
concerned,  reds  on  L.  Lovies  cafe,  ai^d  on  that  of  Walpole  v. 
tSord  Conway n  But  what  was  faid  by  Lord  Cole  in  the  former 
cafe^  certainly  did  not  apply  to  the  point  before  the  Court ; 
'  the.  quedion  there  arofe  on  the  will  only)  and  nothing  was 
%id  either  in  argument  or  by  any  oiher  of  the  Judges  on  X\\t 
condrudion  of  the  deed.     I'he  fame  cafe  is  a!fo  reported  irt 
Mo9t  772  ;  wlierc  it  appears,  that  the  remainder  under  the 
will  was  contingent,  becaufe  it  could  not  arife  unlefs  the  eld- 
eft  fon  died  without  i(Tue,  and  there  was  alfo  an  alienation.. 
*iT>crefore  I  think  it  did  not  occur  to  LordCbl^  that  a  re- 
mainder, when  once  veded,  could  be  afterwards  devefled  by 
the  execution  of  the  po.wer.     If  there  were  no  authority 
againd  this  cafe,    I  could  .not  have  made  up  my  mind  to 
\  agree  to  it :  but  his  opinion  has  been  fince  controverted  in 
'  other  cafes.     In  X  Ixird  Rayni,  1 1 50,.  Mr.  J.  Powell,  fpeak* 
iiig  of  L.  iowVs  cafe,  faid,  V  Though  it  was  a  doiibt  in 
XI  Lmi^i  cafe,  whether  a  renuinder  cou\d  bt  \\nvv!it&  ^^v^^ 
'Vol,  IL  !•!  c  %c^tfe- 
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«  contingent  fee»  yet  it  19  none  noor.      And  ihmtfyrz  if  0 

fcc-funpte  be  limited  to*  fuch  peffdm  ss  if.  (hall  appmn^  bf 

bit  W4H,.  remaindeF  ever,  that  it  a  good  nmulinder  veAed  till . 

the  sppointnient  **     Now  the  iaftiifice  theve  put  it  diredty 

this  care;  and  \(  the  limitations  to  the  chUdten  weoe  veAed 

on  the  birth  of  a  fon,  nothing  hat  fince  happened  to  4evcft 

them.     The  defendant't  counbl  have  rather  hinted  at^  this 

infi(led  on,  a  difference  between  this  cafe  and  that  pat  by 

one  of  the  plaintiff's  counrel,  of  a  remainder  to  the  6rft  and 

other  fons  of  A*  with  a  remainder  to  the  iirft  and  other  fiMia 

of  R.  his  brother,  where^  on  the  birth  of  R's  foa  bcfare  Jt 

had  any  fon,  the  remainder  would  veft  in  the  foraier«  fubjefil 

to  be  devefted  on  the  birth  of  a  Ton:  b^t  I  fee  nadiftinc- 

tion;    for  when  a  child  of  Robert  and  Bethia  WUlia  wia 

Y)Otn,  the  limitation  was  vtfled  in  him  evadly  in  the  fiune 

manner  ta  if  the  limitation  had  been  to  their  firft  and  other 

fons.     If  there  had  been  no  power  of  Appointment,  the  \i^ 

mitation  to  the  chiMren  would  have  vefted  on  the  birth  of 

a  child :  that  was  the  point  decided  in  fiewis  B^wUsh  cafe. 

Then,    foppofe  the  limitation  te  the  children  had  been  jU* 

bwed  by  a  provifo  containing  a  power  oi  appointment,  that 

would  not  have  varied  the  cafe :  if  fo»  what  difference  if 

there,   either  in  leafon  or  inlaw,  whether  the  power  of 

apiHnntment  be  inkrted  in  oiie  part  of  the  tnftrument  or  the 

other?  The  Court  mull  confider  the  'whk  xfc'f^ together  ta 

order  to  collet  the  intention  of  the  parties.      As  to  the 

f}umtutn  of  intered  which  the  children  took,  that  queftion 

alfo  Items  ec^ually  clear.      Suppole  the  limitation  were  to 

**  all  and  every  the  ch^dren,  and  hii  or  ^r  heirs  and  afligfit 

for  ever;"  that  would  not  be  gramtiMtically  written;  bat, 

the  intention  of  the  parties  beins^  maniftO,  the  Court  muA 

read  it  thus,   his,   her^  or  their  heir^  n fid  ailigns  for  ever. 

This  qucftion  arifes  on  a  family  iettlement,  which  watnia^ 

tor  the  benefit  of  all  the  children  of  the  marriages  aadM 

order  to  give  effed  to  the  intention  of  the  parties^  wemtjp 

leave  the  intervening  words  in  »  paienihefis,  by  which  UMBHt 

the  word  *^  heirs"  will  have  relation  to  the  wordstathclbf^ 

mer  part  of  the  fentcnce. 

Grose,  J.— If  my  brother  BulW  found  the  cafe  toj 


exhautled  as  to  make  it  unncoefl'ary  for  hvm  toa>  tiill>  ^nto 
every  part  of  it,  much  lefs  necefl'ary  is  it  for  me  la  do  to. 
The  firft  considerable  qUeftion  is,  Whether  the  remaiitibr  te  \ 
the  children,  which  was  certainly  continent  in  hh  cicatiofH 
did  or  did  not  become  vefted  in  the  children  us  they  t«in« 
in  ejfef  \  confcfs  I  was  at  firft  forcibly  flruck  with  I^ 
cafe,  and  Walt^h  v^LoiACoiwoa;!,  *Mi.U^vtf'akthe 
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definition  of  a  contingent  rfemainder.     But  1  think  that  the 
Tule  laid  down  in  Cunninghani  v.  Moody  is  the  beftandwifeft 
conftrudion ;  and  there  the  rule  is,  '*  that  a  remainder  may 
Tcil,  liable  to  be  devtefted  by  the  execution  of  i  power  of 
Uppointrtient.**     The  grbund  of  it  is,  that  the  Courts  will 
iicver  Aiffer  the  fiee  to  be  in  abeyance  but  from  nec^flity. 
And  I  acti  the  more  inclined  to  adopc  this  rule,  iis  bieing  the 
hioft  likely  to  ^ve  efied  to  the  intention  of  the  parties  | 
•^ll^hich  the  contrary  doflrine  wbuld  probably  defeat.    There- 
fore I  think  that  on  the  birth  of  the  children,  the  limitations 
to  them  became  vefted :   and  as  to  the  quantum  of  eftate 
ivhich  they  took,  I  have  not  a  particle  of  doubt.     By  read- 
ings the  words  in  the  mode  adopted  by  the  Court,  all  the 
difficulty  is  rationed.      With  refped  to  the  executioo  of 
the  pbfUrier  Of  revocation  ;   I  cannot  read  it  without  feeing 
ix^at  was  the  pkiii  intention  of  the  parties  to  the  fetticnieiU. 
it  Wis  to  enabte  the  htiA»and  and  wife  to  revoke  the  former 
ofes,  and  the  trtiftees  to  fell  the  eftate,y9  as  that  the  nK>ncy 
Sioi^d  be  paid  to  the  trufleesi  and  be  by  them  applied  in  the 
pafdiiTe  of  other  eftates  to  the  fame  Hfes.    This  theo  t 
coofider  oilly  a  j>ariial pow&^  of  revocation,  which  was  givea 
io  them  only  for  the  pnrpofe  of  effeduatii^  the  other  part 
of  the  power)   that  of  ihvefttng  the  money  in  other  lands 
tnore  benefieiaily  for  the  children;  and  the  whole  mud  be 
taken  together.     It  is  admitted  that  fonrte  part  of  the  tranf* 
aAien  ivas  fraudulent :  but  it  is  argtied  that  the  different 
parts  of  the  tranfadion  may  be  confidered  (eparately  from 
fhe  reft ;  and  that  the  fraud  confifts  not  in  the  revocation^ 
btit  40  the  fobfequentmifapplication  of  the  money.     But  I 
think  th^  the  fiaud  was  in  the  conveyance,  which  was 
Mtaiiii  with  an  intent  not  to  apply  the  money  as  direfied  by 
the  fettlcctaemy  but  to  pay  it  into  Willis's  hands.     This  was 
merely  a  cdnditional  power,  which  rhuft  be  confidered  iiU 
tocher ;  am)  no  part  of  the  execution  of  it  can  be  good» 
inikid  the  whole  be. 

Judgment  for  tlie  plaintiff. 
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DoK  M  Di^mr/^o/' Blandpord  v.  Appli:c. 


This  was  an  ejedment,  upon  which  a  verdiA  had  been 
taken  for  the  plaintiff,  fubjed  to  the  opinion  of  the  Coiirt4 


CASE. 


A.  Dymock,  being  feifed  in  fee  of  the  premifes  inqucflion« 
by  will  dated  29th  Auguft,  1758,  devifed  as  follows:  <<  I 
give  and  bequeath  unto  my  nephew  William  Dymock»  all 
that  my  freehold  eftate  that  I  bought  of  Mr.  Kingfione^ 
fituate  at  Alhampton,  in  the  county  aforefaid,  to  hold  to 
him  during  his  natural  life,  and,  after  his  deceafe,  to  €mi 
timongft  his  ijfue^  and,  in  default  of  iffue^  to  be  divided  betweeo 
my  nephew  Elias  Dymock,  and  my  niece  Mary  Dymockf 
and  to  their  heirs  and  affigns  for  ever.**  A.  Dymockf  the 
dcvifor,  died  in  1758:  wherein  William,  the  nephew,  en- 
tered into  the  premifes,  and,  in  Michaelmas  Term,  1759, 
fuffered  a  recovery  thereof.  In  1761,  William  married 
Mary  Baker,  by  whom  he  had  one  child  only,  named  Ann, 
who  furvived  her  father,  and  died  an  infant  in  June,  1770. 
William  died  1  he  2d  of  September,  1769,  having  devifed 
the  premifes  to  his  wife,  under  whom  the  defendant  claims. 
Elias  Dymock,  one  of  the  IcHbrs  of  the  plaintiff,  is  the 
Elias  mentioned  in  the  will  of  A.  Dymock.  Mary  Bland- 
ford,  the  other  leflbr  of  the  plaintiff,  is  the  daughter  of 
Thomas  Dymock,  the  elder  brother  of  William, -and  u 
fuch  heir  at  law  of  A.  Dymock  the  devifor,  and  of  Ann  Che 
infant  daughter  of  William,  and  alfo  heir  at  law  of  Mare 
Dymock,  the  niece  o\  Abraham,  mentioned  in  hit  wil(» 
which  Mary  furvived  William,  and  died  unmarried,  ud 
inteftate.  . 

Lord  Kenyok,  Cb.  J. — Alihouch  this  will  is  very !n*  \ 
accurately  drawn,  I  think  we  may  collect  rhe  cicvtfor'$|e*' 
neral  intention  from  the  words  of  it.  '1  he  great  quefttonin 
this  cafe  1%  What  eftate  W.  Dymock  took  und^r  the  wiHI 
In  the  firft  claufe  the  eftate  is  exprcffed  to  be  §ivcn  Ofltf 
during  his  natural  life,  but,  in  the  next  limiiacion,  it  U  10 
go  to  his  iffuc',  and  in  default  of  iffue  only  wa*  it  fo  go 
over  J  it  is  clear  therefore,  from  the  whole  o{  the  will,  tMs^  ^i 
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the  devifor  did  not  intend  that  it  (hould  go  over  to  thofe 
it!  remainder,  until  after  a  general  failure  of  iffuc  in  W. 
Dynrock.  Now  I  think  we  are  warranted  by  many  deter- 
minations, and  particularly  by  that  of  Robinfon  v.  Robinfon^ 
(i  Eur.  38  j,  to  give  that  effeS  to  the  will  which  willbeft 
anfwer  the  devifor's  general  intention^  though  by  fo  doing 
we  may  defeat  fome  particular  intent.  Here  the  general  in- 
tent was,  that  W.  Dymock  and  his  iflue  (hould  take  firft  ; 
then  what  conftruaion  will  beft  effectuate  that  intention? 
It  has  been  argued  by  the  plainlifPs  counfel  that  W.  Dy- 
mock took  only  an  eftate  for  life,  and  his  children  an  eftate 
tail :  but  it  would  be  difficult  to  put  two  different  interpre- 
tations on  the  word  iflue;  and,  even  if  that  could  be  don% 
u  would  not'further  the  intention  of  the  devifor  in  this  cafe: 
for  there  are  no  crofs  remainders  to  the  children,  and  they 
-can  never  be  icnplicd ;  fo  that,  accord'mg  to  the  conftrudion 
contended  for,  if  one  of  the  children  died,  his  (hare  would 
go  over  to  thofe  in  remainder,  in  prejudice  of  thofe  chil- 
dren who  furvived,  which  was  certainly  not  intended  by  the 
devifor.  Therefore  we  (hall  bcft  anfwer  his  general  intent, 
ky  faying  that  W.  Dymock  took  an  ejlate-tail\  and,  in  fo 
determining,  we  (hall  not  go  farther  than  has  been  done  in 
Qther  cafes ;  elpeciaily  in  Robinfon  v.  Robinfin,  where  the 
•  €ftate  was  exprefsly  given  to  i.  Robin/on  for  life,  and  m 
hnger^  and  after  his  deceafe  to  fuch  fon  as  he  fhould  have^ 
taking  the  name  of  Rohinfonf  and  for  default  of  fuch  iffue^ 
then  over:  there,  noiwiihftanding'the  devifor  faid  in  exprefs 
terms  that  L.  Hicks  fliotild  only  take  for  life,  and  no  longer^ 
this  Court  were  of  opinion  that,  in  order  to  effeduate  the 
man'tfeft  'general  intention  of  the  devifor,  he  muft  by  ne- 
ceflary  implication  take  an  eflate-tail.  It  is  not  neceffary  to 
go  through  all  the  c.if^^s  on  this  fubje6t,  which  are  for  the 
moft  part  coile^cd  in  Robinfin  v.  Robinfon  ^  in  addition  to 
which  is  Dubber  v.  Trollops  U  Vin,  Abr.  233 ;  but  the  rcfult 
from  them  all  is,  that  the  Court  is  to  put  fuch  a  conftruc- 
tion  on  the  whole  of  the  will  as  will  bell  effeQuate  the  ge- 
neral intention  of  the  devifor,  contrary  to  one  of  the  limi- 
tations, if  a  different  conflru&ion  will  defeat  the  general  in- 
tent. Then,  according  to  that  principle,  I  think  that  in  this 
cafe  W.  Dymock  took  aneftate-tail;  andconfequently  that 
f he  remainders  were  barred  by  the  recovery. 
•  BuLLER,  J. — I  am  not  inclined  to  differ  from  my  Lord 
in  the  conflru£tion  which  he  has  put  vpon  this  will,  though 
I  think  by  fo  doing  we  (hall  go  farther  than  has  ever  been 
done  in  any  of  the  former  cafes ;  becaufe,  in  order  thus  txi 
conftruc  the  will,  wc  mull  rejeft  the  wordi*  ^*  aix<dk«sxi<^ti%^?^ 
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But  if  we  were  to  give  eflFeS  to  thofe  woidt*  it  wouU  de« 
feat  the  general  iateiu  of  the  will,  which  will  be  better  cf« 
fe£ted  by  giving  an  e/late-tail  to  W.  DymocL  For  the  de* 
vifor  certainty  intended  to  prefer  all  the  Ifliie  of  W.  Dyinoc]^ 

'  before  the  more  difiant  branches  of  the  family^  which  would 
not  be  the  cafe,  as  there  are  no  crofs  reoiaind^rss  unleia 
W.  Dymock  took  an  efiate-tail.  Tiie  word  *'  ifllie'*  noajf 
mean  children  ^  or  heirs  of  the  hady :  but  it  is  too  much  to  FaJF 
that  it  means  children  in  this  will,  for  then  grand-cbildrea 
would  be  excluded,  and  the  nestclauie  **  in  defaub  of  ifliie*? 
could  -not  have  any  cfTed  at  all.  It  therefore  nauft  rooa^ 
**  heirs  of  the  body."  Therefore  I  think  that,  as  by  lejeft* 
ing  the  words  *^  and  amongft!'  the  general  iatem  of  the  de^ 
vifor  will  be  beft  eSt£^uattdj  we  are  warranted  in  reje£ling 
them. 

Qrose,  ]. — ^Upon  the  mere  wonU^  I  (hould  think  rhft 
\V-  Dymock  took  only  an  eftaie  for  life;  and  yei  ifwe  wer^ 
to  put  that  conftrudiunon  the  will,  it  would  defeat  ^hege-> 
neral  intention  of  ihe  devifory  which  can  only  be  carried  imo 
tSed.  by  conHdcring  ^*  ifTue"  as  a  word  of  limitation.  There 
is  no  cafe  in  uhich  '^  KTue"  has  been  determined  to  be  a 
word  of  purchafe,  \inlefs  coupled  with  oth^r  words  exprefling 
foch  an  inrent;  but  here  the  contrary  intent  appears.  Mr. 
}.  Rains/ord,  in'  Finch  28a»  arguing  upon  the  diftindion 
between  ijjue  and  children^  faid,  **  the  word  iffug  is»  ex  vi  ter* 
mini,  iiomcn:  coHeJfivum,  znd  takcs-io  all  ilTuestothe  utmoft 
extent  of  the  family,  as  far  as  the  words  heirs  rfthe  bttfy 
would  do;"  and  be  obfervcd,  that  it  was refolved  in IKrVa 
cafe,  6  I^ep.  1 7.  '*  that  a  devife  being  to  the  father  andnie-i 
ther*  and  after  their  deaths  tg  ihe  children^  the  word  **  chil- 
dren'' fnall  be  a  name  of  purchafe^  and  no^of  limH^ion,  and 
they  (hall  have  but  aneflat^  tor  life:  but  had  it  Wen  toiheif 
iffui:s  (as  in  the  cafe  then  before  him),  that  word  ij/uei  wwld 
have  been  con  ft  rued  a  word  of  limitation,  and  not  of  ff0h 
chafe 'y  and  fo  it  was  lately  refolveg  In  the  Exchequer  CKwhi 
her ;  and  a  judgment  given  in  the  King's  Bench  to  the  con- 
trary,  was  reverfed  upon  the  authority  of  WiWt  cafe/^ 
'I'hat  cafe  is  ilrong  to  fhew  that  ifliie  is  a  wo^d  al  limiti-' 
tion^  and  not  of  purchafe,  and  that  it  is  diScfent  front, 
children.  And  a»  the  devifor's  intent  in  thi*  cafe  wiH  be 
bell  effectuated  by  determining  ihat  W.  Dymock  took  an 
eAatC'tail,  that  is  the  beft  and  moft  legal  cooflmdioo  10 
this  will.  • 

Poftea  to  the  defendiiH:. 
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t}<»£  vn  thiPitmfi  of  BsE£L£Y  V.  WobDHOirsc. 
CASE. 


CjcSment.  Thomas  Heysy  being  fetfe^  in  fee  of  certain 
cdpvhold  premifes  according  to  the  cudom  of  the  mano^, 
vrhtch  he  furrmdered  to  the  ufe  of  his  wiiU  and  alfo  of 
freehold  and  leafehold  eftates^  by  will,  dared  17th  of  Jan. 
1764,  deviCed  as  follows :  I  will  that  my  debts  and  funeral 
^xpences  be  paid  out  of  my  nohk  ejlate^  by  niy  executors. 
And  whereas  I  am  now  pofTeflfed  ol  one  half  of  a  leafehold 
cftdtt  lying  and  being  in  Kirkdale^  held  by  a  leafe  under  the 
Right  llonourable  Edward  Earl  of  Derby  for  three  lives, 
one  whereof  is  now  in  beings  the  fame  together  with  all  my 
<dther  real  epMHy  I  ^ive,  devife,  and  bequeath,  unto  my 
lovir.g  wife  Catherine  Heys,  during  her  natural  life  ;  and 
likewiie  I  give  unto  my  loving  wife  Catherine  Meys  all  my 
terJonaU'^  dLirtng  her  natural  life ;  andl  further  like  wife  give 
her  a  power  of  difpofing  and  grving,  «it1ier  by  will  or  other- 
wife,  all  mylinet^  &c.  {[enumerating  certain  articles  of  fur* 
jiiture] ;  and  ^  the  rema*«h<|er  of  my  gocds  and  furniture 
f  give  to  be  /bid  by  my  executors,  and  the  money  arifing 
from  the  f/e  thereof  1  give  to  be  divided  amongft  my  ne« 
phews  and  niece  hereafter  named,  (hare  and  (hare  alike,  t 
^ive  umo  my  brother  William  Heys,  40/.  yearly,  to  be  paid 
faim  by  four  quarterly  paymetits„  during  his  natural  life,  by 
mtf^  9xecut9n  hereafter  named,  out  of  my  whole  ejtate.  I  give 
unto  -my  coufin  John  Heys,  6L  yearly,  to  be  paid  him  by 
Ibur  quarterly  payments  during  his  natural  life,  by  my  exe* 
cui$rs  hereafter  named,  out  ol  my  whole  eflate ;  the  affxreftui 
dMdend  of  the  money  arifiiig  from  the  fale  of  my  goods,  and 
the  J9arly  payments  out  of  my  ejlatfty  to  my  brother  William 
Heys  and  to  my  coufin  John  f  leys,  are  not  to  commence 
tin  tfter  the  death  of  my  loving  wife  Catherine  Heys. 
<*  The  remainder  of  the  profits,  after  the  death  of  my  loving 
wife  Catherine  Heys,  alter  the  yearly  payments  made  to  my 
l^jrother  William  Heys,  and  my  coufin  John  Heys,  out  of 
liy  'WHOLE  edate,  I  give  tabe  divided  amongft  Thomas 
Heys,  George  Hejs,  and  Jane  Heys,^  fobs  and  daughter  oF 
W-  Heys^  equally^  (hare  and  (bare  alike.  He  then  gavci 
feverai  pecuhiary  legacies,  and  (among  them)  one  of  loC 
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to  his  niece  N.  Beczly.  Catherine  Heys,  the  widovr,  en- 
tered on  the  devifor's  death,  and  afterwards  died  in  1785. 
George  Hcys,  the  clr'eft  brother  of  Thomas  Neya,  thede- 
vifor,  died  in  the  life- time  of  Thomas  Heys,  and  before 
the  making  of  the  will,  without  male  iflue,  leaving  Ann 
Beezly  the  Itflbr  of  the  plaintiff,  and  who  is  defcribed  by 
the  name  of  Nancy  Beezly,  his  oiily  legitimate  daughter^ 
and  heirefb  at  law,  and  who  is  alfo  the  heirefs  at  law  of 
Thomas  Heys  the  devifor.  Ann  Beezly,  before  the  death 
of  the  devlfoi,  imermarried  with  Thomas  Beezly,  wh« 
died  before  this  ejcftmcnt  was  brought.  Ann  Beezly,  after 
the  death  of  Catherine  Heys,  entered  into  and  was  feifed  of 
the  premifcs.  William  Heys  the  brother,  and  John  Heys 
the  coiifm  of  the  devifor,  died  after  the  devir<>r,  and  in  the 
Jitc- time  of  Catherine  his  widow';  William  Heys' having 
had  iflfue  'Ihomas  Hcys,  George  Heyj,  and  Jane  lieys,  the 
devifees  mentioned  in  the  will  of  Thomas  Heys  who  aifo 
furvived  the  devifor,  hut  died  in  the  life-time  of  Catherine 
his  widow/  The  defendant,  Catherine  Heys,  is  the  heirefs 
at  law  of  Thomas  and  George  Heys,  fons  of  William  Hcys, 
and  ntphew  of  the  devifor;  and  the  defendant  John  Wood* 
}  oufe  is  the  heir  at  law  of  Jane  Heys,  daughter  of  William 
Heys,  and  the  niece  of  the  devifor.  The  defendant,  Ca« 
fherine  Heys,  and  John  Woodhoufe,  were,  on  the  25th  of 
January,  1787,  admitted  tenants  to  the  copyhold  eftates 
according  to  the  cuftom  of  the  manor;  and  after  the  death 
of  Catherine  Heys,  the  devifor's  widow  enfered  into  the 
premifcs  in  queftion.  The  perifonal  eftate  of  Thomas  Heys, 
the  te(lator,  of  which  he  died  poflefTed,  over  and  above  the 
amount  of  his  debts  and  the  legacies  bequeathed  by  bis  will, 
iimounied  to  ^,'.2000.  ' 

This  cafe  dme  before  the  Court  upon  a  Special  Verdift, 
and  the  qucflion  was.  What  cAate  the  executor  took  under 
the  will. 

Lord  Ken  yon,  Ch.  J. — In  the  beginning  of  the  wijl^  ■ 
the  devifor,  after  reciting  what  eftates  he  had,  dcvifcd  iJl 
his  real  eftate,  and  alfo  all  his  perforialty,  to  his  wife  for 
life :  then  he  conlldcred  how  his  perfonalty  ftiould  go  af- 
lerwards  and  he  accordingly  bequeathed  it  to  his  execu- 
tors, to  be  divided  among  his  nephews  and  nieces  ftiar^  slid 
fharc  alike.  This  therefore  was  a  difpofition  of  the  wfeol^. 
cf  one  branch  of  his  property.  But,  there  tiding  oihef 
perfons  for  whora  he  meant  to  provide,  he  proceeded  10  j 
give  annuities  to  them,  payable  out  of  his  whole  edate,  dW 
reding  that  ^*  the  aforefaid  dividend  of  the  morjey  ariiing 
from  fhe  ink  ol  his  goods^  and  (Ae  yearly  pajmtntJ  mtsfMf 
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ejiaif  fto  thofe  annuitants]  (hould  not  commence  until  the 
death  of  his  wife :"  and  then  he  devifed  "  The  remainder 
of  the  profits  t  after  his  wife's  deaths  after  the  yearly  payment s^ 
\}o  the  annuitants]  out  of  his  tvhofe  eflate,  to  be  divided 
aniong  two  nephews  and  a  niece,  ihare  and  (hare  alike.** 
Now  if  the  goods  and  furniture  had  exhaulled  all  the  per- 
fonal  eftate,  the  annuitants  might  have  reforted  to  the  pro- 
mts of  the  real  cftate.  And  this  conftrudion  is  fupported 
by  the  terms  •*  yearly  payments  "which  are  more  applicable 
to  real  than  to  perfonal  property ;  for  if  money  be  out  on 
interefty  the  dividends  are  (aid  in  the  law  to  arife  from  day 
to  day.  Then  as  thefe  annuitant's  were  to  take  a  beneficial 
intered  out  of  the  real  eftate,  and  the  payments  were  to  be 
made  by  the  executors,  the  latter  mu(l  of  jieceiTity  take  a 
fee,  in  order  to  anfwer  the  charges  made  upon  them,  a? 
has  been  determined  in  a  variety  of  cafes ;  fop  if  the  execu- 
tors were  to  take  an  eftate  for  life  only,  the  annuitants  might 
have  furvived  them.  How  far  the  whole  of  this  property  is 
exhaufled  by  thefe  means,  it  is  not  necelTary  for  us  to  de- 
cide here ,  it  is  fufficiept  for  the  determination  of  this  cafe, 
that  there  is  an  out  (landing- term  in  the  executors ;  if  there 
be  any  refulting  trull  for  the  heir  at  law,  he  muft  apply  to 
the  Court  of  Chancery.  Bu(  it  is  clear,  that  in  this  cafe 
the  whole  eftatc  nece(Tarily  vefted  in  the  executors  by  way 
of  an  ufe  executed,  beaiofe  that  which  they  were  re- 
fjdired  to  do^  could  not  be  anfwered  by  a  lefs  quantum  of 
eftate. 

*  BuLLER,  J. — The  words  "  whole  eftate,"  occur  feveral 
tiiAes  in  this  will ;  and  in  all  the  places  in  which  they  are 
'iifed,  they  mean  all  the  property  which  the  devifor  had.  In 
the  firft  place,  the  debts  are  to  be  paid  out  of  his  whole  eflate, 
iviiich  mud  charge  the  real  as  well  as  the  perfonal  eftate. 
Then,  after  givifig  the  refidiie  of  his  perfonalty,  he  gave 
ipecific  annuities,  which  are  to  be  paid  out  of  his  whole 
efiate ;  thefe  therefore  mull  be  paid  out  of  his  real  eftate. 
Now  if  we  once  know  the  meaning  oJF  the  words  **  whole 
eftate,*'  as  ufed  by  the  devifor,  there  is  an  end  of  the  quef- 
tion.  And  if  by  **  whole  eftate"  the  devifor  meant  h\s  real 
'eftate,  the  devife  of  the  remainder  of  the  profits  oi  t  of  his  whole 
efiate  muft  pafs  the  fee.  The  cafe  cited  from  Douglas  is 
agaiaft  the  plaintiff:  for  there  Lord  Mansfield  faid,  that  a  de- 
tife*of  "  all  my  efbte"  will  pafs  an  etUtc  of  inheritance; 
bot  as  that  was  only  a  devife  of  **  all  the  dcvifor's  lands 
Ijring  in  fuch  a  place,'*  it  was  not  fufticient.  But  here 
•<  eftate*'  is  uftd^  which  in  its  natural  import  will  carry  j| 
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ietr-fyafk^  DpteA  thefie  be  voids  to  oootrool  it ;  sad  t^ 
there  are  ho  wofdt  ifl  tliis  will  to  thii  dfpBt^  cfae  emctttflci 
niuft  take  t  fee. 

GaosCy  J.-— Ib  order  to  give  tScBt  U>  the  devifai'f  im 
icntton»  ir  is  neceflkry  that  the  executors  (hould  tuna  thi^ 
absolute  power  over  the  whole  of  bis  real  cAate, 

Jia^gBieflt  f  or  the  defeodaot. 


Dos  m  tie  Demifc  %f  Hskkage  ag/ufifi  Remeaoe. 


Upon  the  Trial  of  tkisEjefbnaent  at  the  Liacola  AiSa»i 
the  Deiendaota  took  khe  followiag. 


CASE. 


That  Thomas  Heneage^  deceafed  (the  late  gratidfather  af 
the  leQor  o£  the  plaiDtiff  in  the  e^flment),  being  feifed  in 
fee  of  the  premilea  in  quefiion,  hy  wiU  dated  the  28rb  of 
February,  1735,  ^cvifed  the  fame  to  his  brother  Geoff|e 
ijeaeage»  and  to  William  Taylor,  and  their  heirs,  &c  in 
truil,  as  to  part  of  the  premifes^  to  the  ufe  of  his  wife  Ca- 
therine Heneage,  for  life,  inlieuof  herdower,  remainder  to 
truftees  for  a  term  of  500  years,  upon  certain  trufts  whi^ 
never  took  efEed  (and  which  term  hath  been  fmce  didy 
furrendered  by  the  truilees),  remainder  as  to  the  partbefeie 
Iinnited  to  the  faid  Catharine,  andalfoas  to  the  parts  whereof 
no  ufe  u'p«s  therein  before  linuted,  to  the  \i\t  ot  his  foo 
George  Fie fchi  ileneage,  by  his  firft  wife,  for  life,  remaii^ 
der  to  the  ufe  o\  the  faid  George  Heneage,  and  WiUi^iil 
Taylor,  and  their  heirs,  •*  during  the  ii-fcof  the  Jmd  G.  F, 
Heneage,**  in  truft  to  prefcrvc  the  conn r.geni  ufesand  dlitcs 
therein  alter  limited,  neverihelcls  to  pcsmit  she  Ciid  G.  F* 
Jlcaeage  to  receive  the  rents,  ^'c.  Thereof  during  hi^  t^fe/^ 
remainder  to  the  ufe  of  the  tirft  and  other  ions  of  G*  F« 
Hcneage  fuccciTively  in  tail-male,  remainder  to  the  ufe  of 
the  devifor's  fon  Thomas,  by  his  then  wife,  for  lifc^  re* 
snainder  to  trutlees  to  prei'crve  contingent  remainders,  r<«  Jk 
mainder  10  the  firft  and  other  fonsof  the  faid  X^^SStf^^^  " 
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Bcagf  (the  fpn)  fuccefiivcly  io  tail-male,  remainder  to  the  ufe 
of  the  d^ifor's  third  and  other  fons  fucceflively  in  tail-male» 
Tcmainder  to  the  deyifor's  rif  ht  heirs  in  fee.  In  which  wili 
is  contained  the  foUo wing  provifo:  **  Provided  alwaysj  and 
my  will  is  exprefsly,  that  in  cafe  it  (hall  happen  that  mj 
fa'id  fon  G.  F.  Henef^ge,  or  any  other  fon  or  fons  of  his,  to 
whom  the  faid  manors,  &c.  therein  belore-mentioned,  are 
limited  as  afqreGiid^  (hall  ever  inherit  or  tai^e  by  defcent,  or 
by  any  gift,  grant,  or  devife,  pf  otherwife  becoipe  f<;i(ed  io 
po(re(&on  for  his  or  their  life  or  liv<r^,  or  for  any  greater 
e(late>  of  the  whole  or  fo  much  of  the  real  cftate  of  my  faid 
brother  George  Heneage^  as  (hall  exceed  the  yearly  value  of 
the  eftate  by  this  my  will  limited^  in  ufe  to  him  aiuj  them 

by  jC-^o^  ''y  ^^^  y^^**^  ^^^  ^^°  ^"^  ^^^^  ^^^  ^^^^  ^^  ™y 

faid  Ton  G.  F.  Heneage,  or  any  fon  or  fons  of  his,  (hall  fo 
inherit,  or  take  by  defcent,  gift,  grant,  or  devife,  or  otherwife 
become  fcifed  in  poiTeflion  of  fuch  or  fo  much  of  the  faid 
real  eftate  of  my  faid  brother  George  Heneage  as.  aforefaidt 
for  the  term  of  his  or  their  natural  life  or  lives,  or  of  any 
greater  eftate,  all  and  every  the  ufe  and  ufes,  limitations, 
and  edates,  herein  before  created  and  declared  of-  and  con* 
cerning  the  faid  manors,  &c.  herein  before-nr^ntioned,  to 
and  for,  or  in  f^^vour  of,  my  faid  fon  G..F.  Heneage,  or 
any  fon  or  fons  of  his,  fo  coming  into  poQeQioh  of  fucK 
and  fo  much  of  my  faid  brother's  eflates  as  aforefaid,  ihall 
ceafe,  determine,  and  be  utterly  void.  And  in  fuch  caf^ 
my  will  and  meaning  is^  that  the  next  in  remainder,  ac- 
cording to  the  ufes  of  this  my  will,  (hall  fuccecd  to,  and 
have  and  enjoy  my  faid  eflate  hereby  devifed,  ^*  as  if  my 
lai<i  fon  Q.  F.  Heneage,  or  any  fuch  fon  or  fons  of  his,  waa 
or  were  refpe^ively  dead;"  any  thing  herein  before  con- 
Ufned  to  the  contrary  thereof  in  ^y  wife  notwithftand- 
lag. 

T.  Heneage,  the  devifor,  died  on  the  1 8  th  of  May,  x  740. 
leaving  tiie  faid  Catherine  Heneage,  fince  alfo  dead,  his  wi- 
dowy  and  G.  F.  Heneage,  his  eldeft  fon  and  heir  at  law; 
whereupon  G.  F.  Heneage  entered  upon  the  premifes  li- 
mited to  him  for  his  life,  (except  fuch  part  as  was  limited 
to  Catherine  Heneage  for  her  life,  for  I M;r  jointure).  Ca- 
therine Heneage  died  on  the  i6th  of  Odober,  1 766,  where- 
l^Kln  G.  F.  Heneage  entered  upon  the  premifes  fo  Itmiied 
mber  for  her  jointure,  and  was,  and  continued  in  pofreflion 
Cf  all  the  premifes  in  queftion  until  his  death,  on  the  21ft 
l)(  March,  1782.  G.  Heneage,  the  devifor's brother,  who 
vraf  aifo  feifed  in  fee  of  fcvcral  manors^  &c.  by  will  dated 
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tlie  20th  of  July  1751,  devifed  the  fame  to  the  ufetiF  hit 
nephew,  the  fatd  G.  F.  Heneage,  for  life,  remainder  to  his 
4irft  and  other  foDs  fiiccei&tely  in  tail-raale,  with'  divers  re* 
mainders  over,  and  with  the  reverfion  to  his  own  right 
heirs.  The  devifor,  George  Heneage,'  died  on  the  25th  of 
Augudy  1 753  9  on  which  his  nephew,  C.  F.  Heneage,  en- 
tered upon  the  premifes  deviCecl  to  him  by  hb  uncle's  will, 
and  which  exceeded  the  yearly  value  of  t4f^cftates  above  K- 
inited  to  him  for  life^  by  his  father^s  will,  by  j^.  100,  and 
upwards,  by  the  year  and  continued  in  poi&ffion  till  the 
f<iid  21  (I  of  March,  1 7H2,  when  lie  died,  leaving  iOiie  of 
h'*s  body,  the  defendant,  his  elded  fon  and  heir,  and  the 
lefftT  of  the  plaintiff,  his  fccond  fon.  At  the  Bearh  of  the 
i3,id  Gt-orq:e  Heneage,  the  uncle,  G.  F.  Heneage  had  no  fon. 
1  he  detfndant  was  born  on  the  21ft  of  Decen^ber,  1768, 
ar^d  the  lefTorufthe  plaintiff  on  the  aSthof  September,  1771* 
G.  F.  Heneage  had.alfo  a  fon  named  George  B.  Heneage, 
«.ho  was  born  on  the  17th  of  March,  1767,  and  died  the 
loth  of  Mav,  176S,  before  the  birth  of  the  defendaitt. 
'i  homa*i  Kcneage  (the  fon  of  the  teftator  Thoma«5  Heneage, 
TiJTned  in  his  wiil,)  died  unmarried  and  without  iflue,  on 
7'";e  27th  or  February,  1751,  in  the  life- time  of  the  faid 
George  Heneiige;  and  the  devitbr,  Thomas  Heneage  had 
ro  thiriS  or  other  fon.  The  ultimate  limitation  in  the  will 
or  the  raid  Thomas  Heneage  10  his  right  heirs,  was  veiled 
m  Cr,  F.  Heneage,  a«>  heir  of  his  father  Thomas  HeneagCi 
2*  the  time  of  the  death  of  the  faid  George  Heneage,  the 
yncle.  Upon  the  death  of  G.  F.  Heneage,  the  defendant^ 
hr,  eidcft  (on,  took  by  tlevife,  and  became  and  ftill  is  feifed 
m  p.- '(if  (n on  in  tail-male  of  the  eftate  of  Geoige  Heneage 
(;.  e '.)rorher  of  the  laid  firft- named  devifor  Thomas  He- 
r/e.icre),  under  the  will  of  George  Heneage,  and  which  eftatc 
o^  ( icorge  Heneaee  exceeds  the  yearly  value  of  the  eftate' 
t^fvifcd  by  the  will  of  Thomas  Heneage  by  jT.ioo  by  the 
vv  AT  and  more.  Upon  the  death  of  G.  F.  Heneage,  the 
•  icrcndant  alfo  entered  upon  the  premifes  in  queftion,  and  ir 
ii\\\  in  poiTeiTion  thereof,  and  hath  never  had  any  iffne  of 
hi.^  l)0<ly. 

Lord  Kenyon,  Ch.  J. — Thisisoneof  tbofe; cafb di' 
Tihich  It  is  impoHible  to  raifc  any  doubt.  It  was  owing  10^ 
the  anxiety  ot  the  parties  at  the  time  of  the  trial,  wTillf 
to  any  doubt  of  my  own,  that  this  quedion  was  rclieff 
tor  the  opinion  of  the  Court,  The  general  outline oC'l 
w.ll,  ftfipped  of  technical  terms,  is  this:  the  deVifitfiJ^: 
was  a  younger  brother,  left  his  eilate  to  his  ddeftl 
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life,  remainder  to  truftees  to  prefervc  contingent  remaio- 
dersy  remainder  to  bis  firft  and  other  fons  in  tail,  with  « 
provifo,  that  if  the  larger  eftatc  (hould  defcend  from  the 
elder  branch  of  the  family  to  his  elded  fon,  his  own  eftate 
ihould  go  to  the  younger  branch  of  his  family:  that  event 
did  happen,  the  uncle's  eftate  defcended  to' the  devifor's  eldeft 
fon.  The  argument  now  ufed  is,  that,  notwithftandingp 
fuch  may  have  been  the  devifor's  intention,  he  has  noc 
ufed  proper  limitations  to  give  effed  to  it :  and  the  objeftion 
is,  that  the  particular  eftate  halving  been  determined  beforr 
the  contingent  limitations  could  take  effed,  thofe  limitations 
were  defeated.  But  that  objefiion  depends  on  the  not  giv- 
ing efFeQ  to  one  of  the  raoft  important  limitations  in  the 
will,  nanaely,  that  to  the  trufteejr  to  prefcrve  contingent  re- 
mainders during  tie  life  of  G.  P.  Heneage :  thofe  are  the 
common  words  inferted  in  every  limitation  of  this  kind;- 
and  there  is  nothing  in  this  will  to  induce  us  to  imagine 
that  the  devifor  intended  that  the  eftate  limited  to  the  truftees 
Ihould  not  continue  during  the  whole  natural  life  of  his 
cldeft  fon.  Unlefs  therefore  the  defendant  can  obliterate: 
thofe  words  from  the  will,  or  (hew  that  they  cannot  have 
any  effeS,  there  is  an  end  of  his  claim;  but  moft  un-^ 
queftionably  their  eftate  did  continue  during  the  eldeft  fon's 
life.  It  is  not  neceflary  to  decide  here  who*  was  entitled  to 
tbe  rents  and  profits  after  G.  F.  Heneage  fucceeded  to  his 
uncle^s  eftate,  and  before  he  had  a  foR  born :  it  is  fufHcient 
for  the  determination  of  thi3  cafe  that  the  truftees  had  a 
right  of  entry  during  the  whole  of  G.  F.  Heneage's  life,  and 
were  to  receive  the  rents  and  profits^  for  fome  purpofe. 

Poftca  to  the  Plairtiff. 


MosELET 
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MotKLEY^V.    PlBRIOff« 


This  was  an  aSion  upon  the  cure  agaiaftthe  dfftiailailt 
far  having  foM  oatm€a(  on  marktt-days,  in  the  town  of 
Mancheftei-y  in  an  inctofed  (bed  at  a  public  faoaifey  wbait 
tt  was  delivered  to  the  buyer. 

The  declaration  dated  that  the  plaintifF  was,  and  AiH  ii^ 
lawitiily  poflefled  of  a  market,  hoMen  and  to  be  holdco  •■ 
Manchefter,  on  Saturday  in  every  week  thfXNighoilt  the 
year,  for  buying  and  felling  floor  and  oatmeal,  and  otiMr 
goods  yfiisllyfildin  markets ;  and  by  reafon  tfaereoF  thepiaia'' 
tiff,  of  right,  ought  to  have  a  reafonable  toll  of  aU  flciaraaf 
oatmeaiy^/i/,  or  expofcd  ta  hejoliy  within  the  (aid  town  oti 
any  of  fuch  market-days,  not  being  the  flour  or  oatiMilof 
any  perfon  legally  exempt  from  the  payment  of  ftich  teHf 
t'/z.  one  quart  and  one  quarter  of  a  quart  of  flower  out  of 
every  twelve  fcore  pounds  weight  of  flour,  and  a  quart  aoi 
a  quarter  of  a  quart  of  oatmeal  out  of  every  twelve  fcore 
pounds  weighty  foldy  or  fxp^ifed  to  befold^  within  the  faaXb 
town  on  any  of  fuch  market-days ;  yet  that  the  defandtttf 
on  Saturday  the  3d  of  April,  1 790^  and  on  other  Satimiqifi 
wrongfully  and  injurioufly  fold  divers  Urge  qnanikies  of 
flour  and  oatmeal,  and  expofed  to  feat  divers  other  bBi|i 
quantities  on  the  fame  market-days  in  a  private,  fecfet,  aad 
clandeftine  manner,  whereby  the  plaintifl^  was  prevented 
taki^ng  his  toll,  and  couM  not  enjoy  his  faid  maiket  and 
tolls  as  he  ought  to  have  done.  But  the  claim  of  tdl  was 
not  laid  in  the  declaration  to  arife  from  goods  brought  irJetit 
market 9  and  there  fold  or  expofed  to  fait. 

Upon  the  Trial  at  the  Aflizes  the  plainufiF  was  noa- 
fuited,  upon  the  ground  that  he  was  notable  to  prodiKi 
evidence  that  toll  ever  had  been  taken  of  flour^  ic,  io!di 
which  had  ttot  been  brought  irto  the  market. 

Now  upon  a  motion  to  fet  afide  this  nonfuitj  the  Cocrt 
delivered  their  opinion  as  follows :  fl 

Lord  Kenyon,  Ch.  J. — 'I  here  isnodoubicntheli^" 
on  this  fubjed ;  for  moll   unqueftionnbly  the  plainltfTmtiil 
prove  his  claim  as  it  is  laid  in  the  declaration.     But  the  o&Sf 
quefiion  is  on  the  legal  meaning  of  the  virotA/Mf  ai  ii  11 
here  ufcd«    Tb^xQ  m^^  md^^d  be  a  (ale  by  famplii  in  T 
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of  a  market,  but  not  qui  faie  in  a  market;  for  the  expreffion 
**  a  fale  in  a  market/' imports  that  the  goods  fold,  are 
brought  into  the  market^  and  ready  to  be  delivered  to  the 
purchafer.  Now  here  the  daim  is  of  a  toll  in  fpecie, 
which  neceffarily  implies  that  the  commoditT,  in  refpefi  of 
which  the  toll  arifts,  i$  brought  into  the  market.  The 
f  recedents  cited  by  the  plaintiff's  counfel,  weigh  ftrongtr 
wirb  rne  than  that  mentioned  on  the  other  fide  ;  for  they 
ffnuft  all  have  proceeded  on  a  mifiaken  ideA  of  tlie  legal  dc> 
finition  of  a  fale  in  a  market^  if  the  conftrudion  eonfended 
for  bj  the  pUiniiff's  counfel  be  wrong:  whereas  that  cited 
by  the  defendant,  only  (hows  that  ibmc  words,  which  were 
Hot  abfolutely  neceflary,  were  irifcrted  by  the  pleader.  But 
the  ground  on  which  my  opinion  proceeds  is,  that  on  the 
fads  difclofed  in  this  declaration^  I  cannot  confider  it  at  a 
fale  itt.a  marhi,  unlefs  it  be  in  the  mode  in  which  f^les  are 
generally  made  in  markets,  namely,  by  felling  the  ^eods  to/iicfi 
are  brought  into  the  market  for  that  purpofe.  If  the  plaintiff's 
demand  had  artfen  on  contrads  of  fale  by  fample,  he  would 
have  brought  a  different  kind  of  afiion,  namely,  an  a3ion 
for  the  fraud  in  not  bringing  the  goods  into  the  market.  It 
is  not  neceflary  in  this  cafe  to  determine  whether  or  not 
a  right  to  take  toll  on  goods  fold  by  fample  can  be  fup* 
ported :  it  is  fufficient  for  the  decifion  of  this  cafe^  in  the 
prefent  (Inge  of  it,  to  fay  that  the  evidence  offered  at  the  trial 
fhould  have  been  received^  and  that  a  new  trial  ought  to  be 
granted.  / 

AsHHtJRST)  J.-^Iam  not  prepared  to  fay  that  this  nor- 
(Ut  is  wrong.  This  claim  being  a  matter  Jlri^i  jaris^  it 
fhduki  be  laid  in  the  declaration  with  gteat  precidon ;  be- 
caufe  it  is  to  remain  on  record  as  evidence  of  th^  right  to 
future  ages;  and  if  the  plaintiff  were  lo  recover  on  this  icc 
ctaration,  I  think  this  record  would  be  evidence  of  a  claim 
of  toil  on  contra3s  of  fale  of  goods  in  the  market  by  fafnpfe. 
With  refpe£^  to  the  precedents  which  have  been  cit^d ;  non 
tmftat  but  that  in  thofe  cafes,  the  claim  might  have  been 
of  toll  on  all  goods  fold,  though  not  brought  into  the  mar- 
ket ;  and  many  fuch  inftances  have  exifled.  Therefore  I 
think  that  the  plaintiff  fhould  havaihewn  op  the  trial  that 
Itich  was  the  extent  of  his  claim.  But  as  he  Qonitffed  that 
his  claim  was  of  a  more  limited  kind,  he  ought  to  have  laid 
it  as  precifely  as  he  intended  to  prove  it. 

Grose,  }.-r-A&  it  appears  that  in  point  of  fa6t  the  goods, 
in  rcfpeft  of  which  the  toll  was  claimed,  were  il&ually 
broBght  into  the  matket^  I  ft«  no  retf(m  why^tte  plaintiff 
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(hould  not  haye  ftatcd  his  claim  to  arife  on  the -fate  of  fuch 
goods:  but  ftill  I  do  not  think  that^  the  nbn-ftiit  can  b6 
fupported.  Taking  the  whole  oF  the  declaration  together, 
as  this  is  a  claim  of  toll  in  fpecie,  I  am  of  opinion  that 
'<  goods  fold  in  the  market''  muft  neceflarily  mean  **  goods 
brought  into  the  market  and  there  fold;"  otherwife  he  cooM 
not  take  the  toll  in  fpecie;  [ox  iht  gravamen  1%^  that  the 
plaintrflF  was  prevented  taking  his  toll.  The  precedents  alb 
cited  by  the  plaintiflF,  are  flrong  to  (hew  that  '<  fold/'  ai 
applied  to  a  fale  in  a  nurket,  means  a  fale  of  goods  which 
are  in  the  market.  Therefore  I  am  of  opinion  that  the 
motion  to  fet  afide  the  non-fuit  ihould  be  made  abfolute. 
And  indeed  if  I  doubted  on  ihis  pointy  I  (hould  be  incliMd 
to  fend  this  cafe  to  be  tried  again  in  order  that,  if 
the  defendant  perfifted  in  his  objedion,  it  might  be  put 
on  the  lecord  either  by  tendering  a  bill  of  exceptionsi  or 
by  a  demurrer  to  evidence. 

Rule  abfolute. 


Williams    -y.   Pritchab^d. 


This  was  an  aQion  of  Trover  to  recover  goods  diftrained 
for  the  Land-Tax  (under  the  Land-Tax  Aa,  27  Geo.VHi) 
of  a  dwelling- houfe  fituate  near  Blackfriars  Bridge,  Londoiii 
and  built  upon  ground  which  was  formerly  part  of  the  (oil 
of  the  River  Thames,  embanked  in  pursuance  of  the  Aft 
of  the  7th  Geo.  III.  cap.  37.  which  enafts  that  "  the  ground 
and  foil  of  the  faid  river  fo  to  be  inclofed  and  embanked  in 
the  front  of  every  fuch  refpedive  wharf  or  ground  (hooU. 
vcft,   and  the  fame  was  thereby  veiled,  in  the  owner  or 
owners,  proprietor  or  proprietor!^,  of  ftich  adjoining  wliirf 
or  ground,  according  to  his,  her,  or  their  refpe^ive  eOatesijH 
trufts,  or  interefls  therein,/nvyr(?»/  all  taxis  mtda£}£kmit 
ivhatfoevery 

It  was  contended  on  the  part  of  the  defendant  that  the 
Land-Tax  Aft  was  fubfequent  to  that  which  i-xf  mpted  ihefo^ 
lioufes  from  taxes;  and  alfo  that  the  pUiiuiflT  bcisig  fCflHI 
only  of  the  houfe,  j^nd  not  proprietor  of  the  o^f  outid  *Ucr 
it  flood,  was  not  within  the  indemnification  of  ihe  7  G^Jf 

Lord  Ken  yon,  Ch.  J.  delivered  iheopinionof  the  Gwrl 

This  quedion  depends  on  the  expoftiton  of  the 
7  Geo.  Ill,  cap.  3T.**  fot  coiitx^Wxtv^  v\\t  toigc  r** 
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river  Thames,  &c.*'  ihe  5 1  ft  fedion  of  which  (after  enabling 
private  perfons  to  enclofe  and  embank  at  their  own  expence^ 
imder  the  diredion  of  the  Mayor,  &c.  of  LonJon)  enads^ 
that  the  ground  and  foil  of  the  faid  river  fo  to  be  inclofed 
and  embanked  in  the  front  of  every  fuch  refpeSivc  wharf  or 
ground  ihould  veft,  and  the  fame  was  thereby  vcftcd,  in  the 
owner  or  owners,  proprietor  or  proprietors,  of  fuch  adjoin- 
ing wharf  or  ground,   according  to  his,  her,  or  their  re* 
fpeSive  eftates,  trufts,  or  interefts  therein,  free  fiom  all  taxes 
and  affeflments  whatfoevcr.    And  the  queftion  is.  Whether 
this  houfe,  which  has  been  built  on  foil  recovered  from  the 
river,  be  liable  to  beaflcfled  to  the  Land-Tax,  levied  under 
an  A&  pafled^rr^  tliat  time  ?  It  cannot  be  contended  that 
a  fubfequent  Ad  of  Parliament  will  not  controul  the  pro- 
vifions  of  a  prior  ftatute,  if  it  were  intended  to  have  that 
operation ;  but  there  are  feveral  cafes  in  the  books  to  fliew, 
that  where  the  intention  of  the  I^giflature  was  apparent,  that 
the  fubfequent  Ad  ihould  not  have  fuch  an  operation  there, 
even  though   the  words  of  fuch  ftatute,  taken  ftri£tly  and 
grammatically,    would  repeat  a  former  A3,  the  Courts  of 
Law,  judging  for  the  benefit  of  the  fubjefl,   have  held  that 
they  ought  not  to  receive  fuch  a  conftrudion.     In  Bro.  tit. 
**  Parh'amentf^^  52,  is  this  pafTagc :  "  VVherea  ftatiite  is  that 
the  merchant  (hall  import  bullion  of  two  marks  for  every 
fack  of  wool  exported,  and  then  another  ftatute  was  made 
that  the  merchant  fliould  not  be  charged  unkis  for  the  an- 
cient cuftom  only,  this  does  not  repeal  the  firil  ftatute ;  Ft\ 
caufam,  ib.  4  £d.  4.  12.*'     And  thereafon  is  thit  it  clearly 
tvasnotthe  imention  of  the  L.egiflature  that  it  ftiould  have 
fhat  eflfed.  So  here,  though  (ftriSly  fpcaking)  the  Land-Tajc 
is  an  annual  ftatute,  and  the  words  of  the  L.and- Tax  A6t, 
"which  was  puffed  in  the  27ih  year  of  this  rcign^  are  general 
and  fuflSciently  large  to   fubjeS  thefe  lands  to  the  payment 
of  the  tax  in  Queftion,  yet,  as  the  Kand-  Fax  is  one  of  the 
ways  and  means  for  raifing  the  fuppliss  every  year,  and  is 
now  become  part  of  the  conftant  refources  of  the  country, 
the  Legiflature^  in  paffr  g  the  27  Geo  III.  conlil  not  intend 
to  repeal  the  prov»fions  or  the  7fh  Geo  III.  which  exempted 
tbefe  lands  from  the  Land-1  ax.     Confidering  then  that  the 
Legiflature  did  not  mean  to  repeal  this  parr  of  the  7  Geo,  III. 
confidering  alfo  that  this  preciie  qutftion  has  l>een  already 
dcterminedi  we  think  ourfelves  warranted  in  (av)ng  that  the. 
plaintiff  is  not  liable  10  be  affeifed  to  the  Land- Tax  in  refJH:d^ 
of  bis  houfe. 

Poftca  to  the  PlaintiiF. 

VoL.n.  Ff  TLd\>\^c- 
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Eddington  v.  Bormak^ 

This  was  a  Cafe  (imilar  to  the  formery  relenred  at  llie 
Trial  for  the  opinion  of  the  Court  on  the  following 

CASE. 


The  plaintiff  is  an  inhabitant  and  occupier  of  a  dweltiz^* 
houfe,   fituate   in  the  parifli  of  St.  Anne^  Blackfriars,  in 
the  Ward  of  Farringdon  Within,  in  the  City  of  London^ 
which  ftands  on  the  ground  which   was  formerly  part  of 
the  ground  and  foil  of  the  river  Thames,   endofed  anJ 
embanked  in  parfuance  of,  and  paying  the  quit-rent  im- 
pofcd  by,  the  AQ  of  the  7th  Geo.  III.  cap.  37;  which  houfc 
was  built  thereon  after  the  making  of   the  faid  embank- 
ment.     The  defendant  regularly  didrained  the  plaintiff's 
goods  for  not  paying  a  rate  made  under  the  i  ith  Geo,  III. 
cap.  29.  for  paving,  cleanfmg,  and  I  lighting  the  (Ireets.    The 
former  octupier  of  the  plainiiff's  houfc,  which  was  occu- 
pied only   lor  a  (hort  time  before  the  year  1788,  wasaf- 
fefTcd  to  and  paid  the  Poor^-Raic,  as  alfo  the  Houfe-Tix, 
Commutation  -  Tax,    Confol  dated  -  Rate,  Church  -  Rate, 
Tythes,  Watch,  and  Orphan's- Tax :  and  the  prefent  oc- 
cupier has,   in  like  manner,  been  afleffed  to»  l3ut  hasie- 
fided  the  payment  of,  all  fuch  rates>  upon  the  ground  o( 
his  being  exempt  therefrom  by  the  7  Geo,  HI.  cap.  37.     The 
plaintiff's  houfe  has  been  regularly  afTeflcd  to  the  Land-TlVf 
but  the  payment  thereof  has  been  refif^ed,  and  is  nowJnB- 
ligation.     The  ftrcet,  place,  orfquare,  in  which  the  plain* 
tiff'^s  houfe  i«  fituate,  has  been  regularly  paved,  cleinfe^ 
and  lighted  by  the  CommifTioners  under  the  aythority  uf  ihl 
Aa  of  the  1 1  Geo.  III. 

Lord  Kenyon,  Ch.  J. — This  cjueflion  fcems 
eluded  by  the  lafl  cafe.  In  that  the  difficulty  arofe  frooi  tb 
circumftance  of  the  Land-Tax  being  an  annual  AQ,  an 
that  the  AQ,  under  which  the  diflrefs  was  taken,  was  ptffd 
fubfequent  to  the  ftatute  containing  the  exemption.  Bo 
the  prefent  hQ,  of  Parliament,  in  dcfcribing  the  perfom  v$h 
are  Viable  to  be  rated,  refers  to  thePoor-Ratei,  which  ha« 
txiftcd  ever  {vnct  HvtaVx^vVv^  uitic^  as  well  as  to  t^  ^-^ 
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Tax.  Nor  is  there  any  foundation  for  the  argument,  that 
the  occupiers  of  houfes  are  liable,  though  the  lands  b(e  ez- 
cmpied.  The  ftatute  7  Geo,  III.  cap.  37,  enads,  that  the 
lands  to  be  enclofed  and  embanked,  (hall  veil  in  the  ovener^ 
^c.  ^^  free  from  all  taxes  and  ajffjfments  whatfoeverP  If  then 
the  l.uiils  themfelves  be  exempted,  fo  mud  alfo  the  houfes 
huilr  ihcreon. 

Poftea  to  the  Plaintiff. 


ECKERSALL   V.   BriGCS. 


This  was  a  qiieflion.  Whether  the  owner  of  (lables  in  the 
parifh  of  Marybone,  rented  by  the  Colonel  of  a  Troop  of 
Horfe,  by  the  authority  of  the  King,  for  the  ufe  of  the 
Troop,  is  liable  to  be  affefled  for  them  to  the  Paving-Rate 
in  that  parifli  ? 


CASE. 


By  indenture  of  Icafe,  dated  22d  of  September,  1787, 
between  the  plaintiff  of  the  one  parr,  and  the  Marquis  of 
Lothian,  Captain  and  Colonel  of  his  Majefty^  Firft  Regi- 
ment of  Life-Guards,  of  the  other  part,  (reciting  that  his 
Majefty,  by  his  (ign  manual,  had  been  pleafcd  to  direS  and 
authorife  tlie  Marquis  of  Lothian,  on  his  Majeftys  behalf^ 
to  accept  and  take  a  leafe  of  the  flahles,  riding-hgufe,  and 
premifes  thereinafter  mentioned,  for  twenty-one  years), 
the  plaintiff  demifed  all  thofe  (tables  and  riding-houfe  then 
and  now  ocatpieJ  by  his  Majeflfs  Firjl  Regiment  cf  H)rfe^ 
Guards t  fituate  on  the  Eaft  fide  of  Portman  Street,  Mary- 
bone,  with  the  appurtenances.  To  hold  to  Lord  Lothian  and  the 
'Captain  and  Colonel  of  the  I'roopfor  the  time  being  for  twenty- 
one  years,  at  the  yearly  rent  of  j(^.273  i  \s,  gd.  payable  to 
the  plaintiff  qnarterly,  clear  of  all  taxes,  rates,  charges,  and 
aflTeffments,  then  charged,  or  at  any  time  thereafter  ro  be 
charged,  on  the  faid  ftables,  or  on  the  rent,  or  on  the  plain- 
tiff in  refpeft  thereof,  or  on  Lord  Lothian,  or  any  other 
Colonel  of  the  reginwnt  for  the  time  being,  in  refpeS  of 
the  premifes  by  authority  of  Parliament  cr  otheruife  how- 
foever:   aiul  the  Marquis  cbvenanied  lo  ^^^  a>\\Vv^W^ 
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faxes,  rates,  ar.d  aiTcffments.  The  horfes  belongii^  to  thr 
Troop  are  kept  in  the  flables  and  ridir.g-houfe,  snd  aie 
attended  and  taken  care  of  by  the  foldicrs  cf  the  regiment : 
no  perfon  refidcs  at  the  ftables,  nor  is  there  any  room  or 
apartment  therein  for  any  fuch  purpofe;  but  a  corporars 
guard  of  four  men  belonging  to  the  regiment  fits  up  with 
the  horfes  during  the  night.  The  rent  of  the  ftables  is 
paid  by  the  Agent  of  the  regiment  out  ot  the  money  voted 
by  Parliament  for  army  ferviccs ;  the  fund  alloived  for  the 
regiment  is  accounted  for  by  the  Colonel;  and  if  any  faving 
arife  from  the  regiment  not  having  their  full  complement  of 
men,  or  of  horfes,  fuch  faving  reverts  back  to  the  public, 
and  is  applied  in  payment  of  army  fervices.  The  plaintiff 
\^as  rated  and  afTefled  at  22/.  3/.  'jd.  by  the  CommiiIioner» 
for  putting  in  execution  a  certain  Ad  of  the  10th  of  Gto,  III. 
cap.  23,  intituled,  **  An  Ad  for  the  more  efFedual  paving,. 
repairing,  Sic.  the  Streets,  &tc.  within  the  parifli  of  Mary- 
bone,''  as  the  owner  of  the  fiud  Jlables  and  riding-houfe^  for  and 
towards  the  purpofes  of  paving,  &c.  for  one  year,  ending 
the  3  ift  of  December,  1788.  The  plaintiff  refufed  to  pay 
his  rate ;  and  the  defc^ndant,  who  is  a  colledor  of  the  rate, 
by  virtue  of  a  warrant  under  the  hards  and  feals  of  two 
Juftices,  &:c.  took  the  goods  in  the  declaration  mentioned* 
The  queftion  for  the  opinion  of  the  Court  is.  Whether 
the  plaintiff  be  liable  to  pay  the  rate  under  the  Ad  of  Par- 
liament ? 

By  §  93>  it  is  enaQed,  "  that  one  or  more  rate  or  a (TefT- 
mcnt  (hall,  for  the  purpole  of  repairing,  &c.  the  ftreets,  &c. 
be  made  upon  all  and  every  perfon  and  perfons  who  do  or 
(hall  inhabit,  ufe,  occupy ^  poffefs,  or  enjoy,  any  land,  ground, 
l.oufe,  (hop,  warehoulc,  cuach-houfc,  Jlable^  cellar,  vault, 
building,  tenement^  tjf  hereditament,  in  any  of  the  faid 
fqiiarcs,  llretts,  &c.**  .By  §  105,  *'  Forafmuch  as  rt  isrei- 
fonable  that  all  fuhljc  hniJdinrsy  and  all  dead  walls,  and  void, 
fpaces  of  ground,  (hall  be  rated  and  aflfefTed  in  a  due  pTo- 
portion  towards  the  paving,  &c.  it  is  hereby  further  enaded^ 
that  it  (liall  and  m?\  he  lawful  to  and  for  the  fiid  Cotn- 
mi(lioners,  at  theii  oillrciion,  and  they  are  hereby  rec|uife«t 
from  lime  to  time,  to  rate  i^rd  alTef^  towards  the  ptirp^fia 
of  this  Ad,  all  patifh  c!juiche>,  and  paiochial  ai>d  cither 
chapels,  fchcols,  markers,  ivarihoufr} ^  and  all  Mher  puUit 
hnilditigs  -MhnfJ"Vfry  charged  or  noc  chargedtothe  Laiid-l^siti 
fniiAie,  &c.  in  any  fquare,  6^c.  wiihin  the  limiti  JiFoftf^ids 
witich  no\^  is  or  are,  or  hereafter  maybe,  built  or  m  butldr 
in.';,  at  a  rate  not  exceeding,  &c."  "  And  .[tAer  dircdti 
tlu;  tlie  churcbwavviti\s  (l\a.ll  be  rated  tor  paridi  churcl 
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t{ie  rate  or  rates,  afTeflVnent,  or  afTeflmentSy  to  be  made  and 
paid  for  any  other  chape),  meeting-houfe,  fchool,  market, 
uarehoufe,  or  other  public  building,  <]ead  wall,  or  void 
(pace  of  ground,  (hall  be  paid  by  the  refpeSive  owner  or 
^^vnersy  proprietor  or  proprietors  thereof,  and  (ball  be  charged 
-and  chargeable  on  liie  faid  premifes,  and  be  recovered  and 
applied  in  fuch  manner  as  other  rates  and  afleiTinents  are 
^iredied  to  be  recovertrd  and  applied  by  this  Ad." 

Lord  Ken  yon,  Ch.  J. — The  words  in  the  firft  claufe, 
and  which  ezprefbly  -charge  the  ocaipiers  with  this  rate,  are 
to  be  fure  extremely  general,  and  would  comprehend  all 
forts  of  landed   property  were  they  not   reftrained  by   the 
fubfequent  provilions  of  the  kdL\  for  they  mention  "  land, 
ground,  houfe,  (hop,  warehoufe,  coach  houfe,  (table,  cellar, 
vault,  building,  7^^m«';if  or  Aereditauient J**     But  as  it  was  in* 
tended    to    impofc   the   rate  on  every   fpccies  of    landed 
property    within    this  diftrid,     and    as   it    was    forefeen 
»bat  difficulties  would  arife  in  many  inftances  rel'peding  the 
pcrfons  who  could  be  faid  to  occupy  particular  buildings, 
tbeLegiflature,  in  order  toobvlate  fuch  difficulties,  provided, 
by  the  fubfecpjent  claufe,  that  the  rates  on  chapels,  ware* 
k^ufesy  and  other  public  buildings ^  (hould  be  paid  by  the  owners 
or  proprietors.       The  qaeftion  then  is,  What  is  meant  by 
public  buiidings  ?  and  that  may  be  aniv/ered  by  faying,  that 
Wiofc  are  ^public  which  arc  applied  to  public  pur pojes.     A 
warehoufe  may  be  rale-^i  to  the  proprietor,  or  the  occupier, 
aL'Cording  to  ilie  ufe  10  which  it  is  applied.     If  it  be  let,  for 
inllance,    to  the  Excife  or  Cuilom  Iloufc  for  pnblic  pur- 
pofes,  the  burden  mult  be  borne  by  the  proprietor:  but  if  it 
be  afterwards -converted  to  a  private  ufe,  the  occupier  of  it 
will  <be  liable  to  this  rate.     So  here  the  (tables  in  que(tion 
afc  ufedyjr  a  public  purpofr  by  the  Hoife  Guards,  in  con- 
tut^  QinAion  to  private  occupation  \  and  as  long  as  they  con* 
tinue  'to  be  ufed  for  this  purpofe,  there  is  no  private  oc- 
cupier of  them.    On  this  ground  proceeded  the  cafe  of  Lord 
Jmherji  v.  Lord  Sommers  (with  which  dccifion  I  perfectly 
<oincide),    where  Loid  Amherjl,  ar«  Colonel  of  the  Second 
Troop  of  Horfe  Guards,   was   held  jo  be  exempt  from  the 
f)ayment  of  the  Poor-Raie  inipofed   upon  feme  (tables  oc- 
cupied by  the  horfcs  belonging  ro  the  Troop.     1  /ord  Amhcrji 
could  not  in  any  fenfe  be  confidered  as  the  occupie;',  fo  as  to 
be  liable  to  be  rated,    neither'could  the  foldiers.     So  here, 
whilJt  thvjfc  (tables  continue  to  be  ufed  by  the  Guards,  they 
catyiot  be  confidered  to  be  in  the  private  occupation  of  any 
oDe,  but  are  public  buildings  within  the  meaning  of  the  lat* 
Cer  (eQioD  of  the  Ad.    And  that  claofe  cannot  b«coiv&tA4 
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(as  has  been  contended)  to  fobjeds  not  enamerated  in  the 
former  one;  becaufe  then  it  would  have  no  operation  whac-< 
ever,  fincc  the  former  fedion  mentions  "  hereditaments," 
which  includes  every  fpecies  of  landed  property. 

AsHHURST,  J. — It  clearly  was  the  intention  of  the  Le- 
giflature»  when  this  AQ.  of  Parliament  was  framed,  that  no 
real  property  within  this  diflri£t  (hould  be  exempted  from 
the  rates  impofed  by  it.  The  property  muft  be  charged  to 
fome  perfon  or  other.  If  it  be  occupied  by  private  perfons, 
the  rate  mud  be  paid  by  the  occupier',  if  converted  to  a^tii- 
lie  purpofe^  by  xhz proprietor.  But  the  fame  buildings,  which 
have  been  occupied  by  private  perfons,  may  become  public 
buildings  within  the  meaning  of  this  A£k  of  Parliament, 
from  the  kind  of  occupation.  Now  here  Lord  Lotiian  can- 
not be  confidered  as  the  occupier  of  thefe  ftables,  becaufe 
they  are  converted  to  a  public  purpofe ;  then  it  follows  that, 
as  thefe  buildings  are  liable  in  the  hands  of  fome  perfon,  the 
onus  muft  fall  on  the  proprietor,  by  the  latter  fedion  of  the 
flatute:  if  they  fhould  hereafter  be  in  private  occupation, 
the  rates  muft  again  be  paid  by  the  occupier. 

BuLLER,  J. — I  confcfs  that,  when  I  firft  read  this  cafe, 
it  ftruck  mc  in  a  different  light:  I  thought  that  th^  words 
in  the  latter  claufe  meant  buildings  which  were  in  their  nature 
public  \  and  that  '<  all  other  public  buildings''  following 
**  chapelis,  &c."  meant  buildings  ejufdem  generis.  But  I  now 
think  that  the  conftrudion  which  has  been  put  on  the  fia- 
tute  is  the  true  one;  and  that  whether  a  building  (hall  be 
confidered  as  public  or  private,  muft  depend  on  t/ie  ufe  to 
which  it  is  applied.  The  obfervation  which  my  Lord  his 
niade  on  the  term  "  warehoufc,"  feems  decifive. 

Grose,  J.— The  ground  upon  which  we  decided  thecale 
of  Lord  Amhcrfl  v.  Lord  Sommers^  was,  that  the  ftables  were 
confidered  as  the  ftables  of  the  public.  Now  in  this  cafe  the 
Legitlature  intended  that  the  proprietors  of  buildings,  which 
are  ufcd  by  the  public,  (hould  pay  all  rates  impofed  €■- 
them  by  virtue  of  this  Ad :  and  they  have  exprefsly  drnf/A^ 
iuch  proprietors  by  the  latter  feSion. 

.  ^; ' 
Poftea  to  the  DefeDdaiife» '     * 


A- A:. 


MitHAELMAS  Term,  31  Geo.  III.      439 


Derislky  v.  Custanci. 


This  was  an  fli£lion  on  a  covenant  in  a  leafe  for  quiet 
^itjoymenr^  tried  before  Lord  Loughborough  at  the  Norwich 
Aillzes.  The  declaration  ftated,  that  the  defendant's  au- 
cedors  granted  ihe  leafe  in  qucftion,  alledged  that  the  reverfton 
came  to  and  vffied  in  the  dcfendojit  by  afftgnment  thereof.  The 
defendant  pleaded  by  hrs  giiardi.in  that  the  reverfion  did 
not  come  to  and  vetl  in  him  modo  et  form;},  as  ftated  in  the 
declaration.  Ac  the  Trial  it  appeared  the  eflate  J.ycVn^^t/ 
to  the  defendant,  an  infaiit,  as  heir  at  law  totiie  leflTors,  his 
father  aiKl  grandfather;  that  a  pcrfon  had  been  etnployed  by 
4he  defendant's  motht-r  t^  rec4»ivc  the  rents  of  the  eftate, 
uhich  he  had  accordingly  done*  exprclling  in  his  receipts 
that  he  received  the  rentt  for  the  defendant  as  landlord  \  and 
4 hat  the  mother  herfcif  had  received  one  year's  rent,  and 
had  given  a  receipt  for  the  fame  to  the  plaintiffs  as  truant s 
t»  her  fon»  mcjittoning  rhat  it  was  received  for  hx  fotis  ufe. 
On  this  evidence  it  was  objeded^  fir  ft,  that  the  receipt  of 
rent  was  the  aO  of  the  defendant's  mother,  and  could  not 
frove  a  polfeflion  in  the  ii)fant,  to  ful^ccit  him  to  an  ac- 
tion of  covenant;  fecondly,  that  the  evidence  fliewed  that 
the  reverfion  vetted  in  him  by  d'^fcefti^  and  not  by  affsgn- 
9tt^ntz  and,  had  the  declaration  charged  defendant  as  heir, 
the  parole  would  liave  demurred.  And  the  learned  Judge, 
being  of  opinion  with  the  defendant  on  both  objedions, 
jion-fuited  the  plaintiffs.  And  the  queftion  now  bch^re  the 
Cotfrt  wasy  Whether  the  nonfuit  fhould  not  be  fct  afide? 
*    Lord  Kenyon  was  abfent. 

A^HHURST  J. — As  the  plaintiffs  cannot  be  fiippofed  to 
be  cognifant  of  the  defendant's  title,  it  was  fufficient  for 
them  to  aliedge  in  their  declaration  thai  he  waL^theaf/ignee^ 
without  flicwing  quo  jure  he  was  fuch  ;  it  is  the  common 
mode  of  pleading.  /I  hen  the  qiieftion  is.  Whether  the  cir- 
cumftaqcc  of  the  defendant's  being  an  infant  will  vary  this 
cafe?  In  this  ftage  of  the  caufe  I  think  it  does  not.  This 
being  an  adion  of  covenant,  it  was  not  competent  to  the 
((cfendant  to  plead  his  infancy  in  bar  to  the  adion  ;  if  he 
had  wifhcd  to  avail  himleif  of  his  infancy,  he  Ihould  have 

pleaded 
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pleaded  thai  the  eftate  did  not  come  to  him  by  tflignmentf 
but  as  heir  at  law^  and  have  prayed  the  parele  to  demur : 
but  he  has  waved  that  advantage ;  the  infancy  was  not 
pleaded,  and  it  was  ifiiifted  ofi  at  the  tfial  as  i^  ground  of 
non-fuit  but  thai  cannot  be  fupported. 

BuLLEKy  J- — rhe  difficulty  at  the  trial  (eenns  to  have 
arifen  from  the  defendant's  counfel  having  recourfe  to  a 
nicety  of  law^  which  is  not  frequently  heard  of  in  nnodern 
pradice>  and  which  the  other  fide  were  not  prepared  to  an- 
fwer:    but   no  authority   has  been  cited  to  ihew  that  the 
queftion  of  parole  demurer  can  artfe  at  Nifi  Prius,      Now 
it  is  clear  that  the  defendant's  infancy  in  this  cafe  is  not  a 
matter  of  bar  to  the  a£l'on;  and  the  infancy  was  not  put 
in  iiliie;    it  formed   no  >paft  of  the  ifTue  on  this  record. 
1  hen  it  is  fl range  to  fay  that  a  fad,  which  in  itfcflf  is  not 
a   bar   to  the  adion,  and  which  is  not  put  in  ifTne  at  aU, 
fhali  be  peimitted  to  avail  the  defendant  at  the  trial  on  an 
iiTue  in  which  he  has  joined*  foas  to  form  the  ground  of  a 
nc^  fuit.     It  the  d^-femianr  had  intended  to  take  advantage 
of  his  infancy,  he  Hiould  have  done  it  before  he  pleaded; 
for  it  is  a  dilatory  plea,  and  does  not  go  to  the  merits;  it 
only  fufpends  the  proceedings.      I  fee  no  objedion  to  the 
pica  fuggtfttd  by  my  broiher  AJbkurftf  fiippofing  the  defen- 
dant could  have  taken  advantage  of  his  heirfhip  on  this 
declaration,  which  charges  him  as  aflignee:  he  might  hate 
pleaded  that  the  edate  came  to  him  as  heir  at  law»  and  that 
he  was  an  infant,  traverfing  that  it  came  to  him  by  alGgn- 
nicnt :  that  would  indeed  be  tendering  an  iflue  in  the  woids 
of  the  declaration  on  the  inducement,  but  which  might  fee 
material  on  a  different  ground;  if  therefore  the  plaintiff  with 
tiiat  inducement  would  have  joined  ifTue  on  that  fad,  it 
would  have  become  material  to  enquire  whether  or  not  the 
defendant  were  an'infant :  but,  as  the  record  now  ftandSy  it 
is  perfedly  indifferent  whether  the  defendant  be  an  infaafc 
or  an  adult.     Then  the  quedion  is,  Whether,  as  betwiOl 
adults,  there  be  any  ohjeSion  arifing  from  the  evidciMtIO 
tills  declaration  againA  the  defendant,  charging  himM^> 
fi^me^  v'hen,  in  tad,  he  yNSishtir?  It  is  fufficient  tO |MVM 
thcfubjhnce  of  the  iffuty  which  is  in  this  cafe  thtt-lbtiJiar- 
iendant  is  clothed  with  fuch  a  charader  as  will  ttakft'-Htl^. 
liable  on  the  covenant ;  and  that  was  fufficiently  prtrrtjUf 
jewing,  that  the  eflate  was  vefted  in  him.     For  ifhUfaoElilK 
were  in  pofTeflion  as  affignee,  or  heir  at  law,  hei 
liable  on  this  covenant;  and  liable  on  the^cnendal 
of  his  being  allignee.  •  w  ^^ 
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Grose,  J. — The  only  qucftion  on  this  record  was.  Whe- 
ther or  not  the  premifes  came  to  the  defendant  by  .ailign- 
ment?  The  ohjedion  was,  that  they  defcended  to  him  as 
heir;  now  if  he  were  the  heir  at  law,  and  entered  into  the 
premifes,  he  was  fuch  an  afCgnee  as  makes  him  liable  la 
a&ion. 

Rule  abfolute. 


Rbx   v.   Mayor    or    London. 


A  barge-way  and  tolUgate  belonging  to  the  City  of  Lon- 
don, at  Hampton-Wick,  Middlefcx,  was  rated  to  the  poor. 
The  Sertions,  on  appeal^  confirmed  the  rate,  fubjeS  to  tho 
opinion  of  the  Court  on  the  following 


CASE. 


Hampton-Wick  is  a  vill,  maintaining  its  own  poor.  The 
appellants,  by  virtue  of  the  ftat.  17  Gf9,  III.  cap.  i3,  and 
oat  of  the  fund  provided  by  that  Ad,  purchafed  from  Sir 
William  Dolben,  for  the  fum  of /|.42oo,  an  ancient  barge- 
way  or  towing-path  within  the  faid  hamlet,  upon  the  bank 
of  the  Thames,  and  certain  ancient  tolls  and  duties,  pay- 
able in  refpeS  of  hoHes  drawing  Inrges  along  the  fame ; 
and  fuch  barge- ways  and  tolls  were,  in  January  1778,  con- 
veyed to  the  appellants  for  the  purpofcs  of  the  A6t.  The 
appellants  have  leafed  the  herbage  and  padure  of  the  barge- 
"way,  or  towing  path,  to  Mr.  Spencer,  at  an  annual  rent  of 
30/.  10/.  od.  which  is  exprefbly  appropriated  to  the  ufe  of 
ahe  navigation :  and  their  ledee  is  in  the  occupation  of  the 
herbage  and  pafture  fo  leafed  to  him,  and  pays  the  feveral 
rates  for  the  Gime.  Immediately  on  the  purchafe  and  con- 
veyance, the  tolls  upon  barge-horfes  were,  in  purfuance  of 
the  diredion  of  the  AQ,  dilcontinued',  and  ever  fince  that 
time  (he  new  tolls,  authorized  by  theilatute  tobecolleded 
in  lieu  thereof,  have  been  taken  by  the  appellants  for  all 
barges  and  other  veflels  navigating  the  river  between  Lon- 
don-bridge and  the  City  Stone  above  Staines^bridge,  ac- 
cording to  the  quantity  of  tonnage.     Barges  and  other  vef- 


'442  Kitfc's  BJitNCHt 

fek  are  daily  navigated  on  that  part  of  the  Thamei  which 
is  within  the  hamlet,  and  adjoins  the  barge-way  ;  and^  luw 
der  the  authority  of  the  A&f  an  additional  toll  of  one  half- 
penny per  ton  becomes  payable,  and  is  paid  to  the  appd- 
lants  for  every  barge  or  other  veflel  navigating  upon  the 
river  beyond  Kingfton  or  Hampton-Wick,  and  towed  alonf^ 
the  barge-way  to  Ditton,  Hampton-Court,  Moulfey,  or 
Hampton,  within  part  of  which  limits  the  barge*  way  in  quef- 
tion  is  included ;  and  barges  from  London  frequently  ftop  and 
unload  within  the  limits  of  the  barge-way.  None  of  the 
new  tolls  are  adually  received  within  the  hamlet  of  Hamp- 
ton-Wick; but  the  whole  of  them  collefied  by  the  appel- 
lants' appointment  at  Strand-on-the-Green,  below  Kew- 
Bridge.  Sir  William  Dolben  and  hisanceftors,  previous  to 
the  above  purchafe  and  conveyance,  were  alway  afleflbd  to 
the  Land-Tax,  PoorVRate,  and  other  taxes  (or  the  bafge-i 
way  and  ancient  tolls,  and  conftantiy  paid  all  fuch  afleJBT- 
ments  up  to  the  time  of  fuch  purchafe  and  conveyance  ;  aoA 
from  the  time  of  fuch  purchafe  and  conveyance,  the  ap- 
pellants have  betn  regularly  afleflfed  in  refped  of  the  barge- 
way  and  tonnage ;  and  the  Land-Tax  and  PooPs-Rate  have 
been  fcveral  times  demanded  by  the  officers  of  the  hamlet, 
hut  the  appellants  have  never  paid  the  fame.  The  whole 
intereft  which  the  appellants  have  in  the  tolls  is  derived 
under  the  before-mentioned  Ad,  and  purchafed  under  the 
authority  thereof.  And  the  rates  appealed  againft  have 
been  duly  made,  allowed,  and  publiflied  according  to  law. 

The  ASt  of  the  T7th  Geo.  Ill  cap.  i8,  isentituled  ^'  An 
Aft  for  enabling  the  Mayor,  &c.  of  London  to  purchafe 
the  prefcnt  Tolls  and  Duties  payable  for  navigating  upon  the 
River  Thames,  Weft  ward  of  London  Bridge,  within  the 
Liberties  of  the  City  of  London,  and  for  laying  a  fmall 
Toll  in  lieu  thereof,  for  the  Purpofe  of  more  effeduallf 
completing  the  faid  Navigation ;  and  for  other  Purpofts.^ 
I'he  Act  ft  ales,  that  great  expences  had  been  already  i  ncaritd 
by  the  City  for  improving  the  navigation  under  ibc  14th 
Geo.  IIL ;  that  further  fums  of  money  were  necefFary  to  tic 
laid  out,  over  and  above  the  annual  expences ;  sind  it  enabtet 
them  to  purchafe  lands  and  the  feveral  toils  and  duties  co!- 
UStcd  for  the  navigation  of  barges,  and  for  horfes  diawinf 
the  lame:  that,  immediately  after  the  purchaleof  inch  iO\}i 
and  duties,  thofe  tolls  and  duties  ftiould  ceafei  and  then  it 
cnaSs,  that,  "  in  confideration  of  the  great  charges  jifid  ct- 
pences  the  faid  Mayor,  &c.  will  be  at  in  improving  and  com- 
pleting the  faid  navigation,  and  lor  keeping  ihc  worlf^  in  ro^, 
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pair^.  and  in  pfirchafing  the  tolls  and  duties  now.  colleded 
and  taken  for  barges  and  other  vefleU  navigating*  and  for 
horfes  drawing,  &c.  it  ftiall  and  may  be  lawful  to  and  foi* 
the  Mayor,  &c.  to  take  for  all  barges,  &c.  which  (hall  be 
navigated  upon  the  faid  river  between  London  Bridge  and 
the  City  Stone  above  Staines  Bridge  (except  as  is  herein- 
after mentioned),  fuch  Aims  of  money,  in  the  nature  of  a 
toll  or  duty,  as  the  faid  Mayor,  &c.  ihall  think  proper,  not 
Exceeding  the  tolls  and  duties  hereinafter  mentioned."  It 
then  dated  the  tolls  which  might  be  taken  from  London 
Bridge  to  fevtral  other  places  up  the  river  as  far  as  Staines^ 
amongft  others  to  Hampton-Wick,  2d,  per  ion ;  to  Staines 
and  upwards,  4J.  per  ton.  It  alfo  gives  the  City  power  to 
colled  the  tolls  where  they  pleafe.  It  then  requires,  that 
*•  an  account  of  the  faid  Tolls  and  Duties  granted  by  the  AH  be 
annually  laid  before  Parliament,^*  It  then  recites,  that  the  roo« 
ney  to  be  colleded  by  the  receipt  of  the  tolls  or  duties,  to 
b«  made  payable  by  virtue  of  this  Ad,  will  not  be  fuflicient 
for  the  purpofe  of  the  Ad,  and  of  the  i^Geo,  III.  &c. ;  and 
then  gives  power  to  the  city  to  raife  money  upon  the  fecurity 
of  the  tolls. 

Lord  Ken  yon,  Ch.  J. — From  the  time  when  I  fird  read 
this  cafe,  to  t,he  prefent  moment,.  I  confefs  I  have  had  no 
doubt  on  thisquedion.  It  appears  that,  fome  years  ago.  Sir 
W.  Dolben  was  feifed  of  a  clofc  called  The  Barge-way^  and 
from  perfons  who  pafled  over  it  he  received  tolls :  it  af- 
terwards became  neceflary  for  the  City  of  London,  ascon-> 
ftrvators  of  the  river  Thames,  to  get  poflfeflion  of  this  barge- 
way,  lying  in  Hampton-Wrck;  and  accordingly  they  ac- 
quired the  ownerihip  and  poiTeffion  of  this  land,  by  virtue 
of  the  Ad  of  Parliament,  17  Geo.  HI.  cap.  18.  It  feems 
to  me  that  the  difficulty  which  has  been  made  has  arifen 
not  confidertng  what  is  rated ;  it  is  not  a  rate  on  the  tolls, 
but  the  clofe  ol  land,  called  The  Barge*way  and  the  Toll- 
gate.  Now  thequeiltons  are,  firft.  Whether  this  property 
be  or  be  not  rateable  ?  And,  2dly,  Who  (hould  be  rated  for 
it?  Firft,  the  fubjed  matter  of  the  land  is  real  property; 
it  is  land,  tenemeiu,  or  hereditament ;  and  it  is  liable  to 
be  rated,  unlefs  it  be  lo  circumilanced,  that  there  is  no  oc- 
cupier on  whom  the  rate  can  be  inipoiVd ;  as  in  L^ord  >fm- 
Jierft  V.  Lord  Sommers^  the  cafe  of  St,  Luke's  Hofpital^  ^c. 
But  here  the  City  of  London  arc  the  occupiers ;  for  the  cafe 
exprefsly  ftates,  that  Spencer's  intereft  is  confined  to  the 
herbage  and  pafture ;  and  therefore  if  any  injury  were  done 
ttf.  the  foil,    the  defendants  might  maintain  trefpafs  for  it. 
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Where  there  ts  no  aduai  pofleflion  in  anotber  perfen,  tke 
poflenion  follows  the  property.  Ir  is  not  neceflarj  that 
there  fhould  be  a  manual  occupation  every  day;  as  in  the 
inftance  of  the  wade  of  a  manor,  for  injuries  done  to 
v^hich,  the  Lord  of  the  Manor  may  bring  trefpafs.  And 
in  this  cafe  there  is  no  doubt  but  that  the  City  of  London 
are  in  the  adual  occupation  of  this  property,  for  perfoos  na- 
visrating  on  the  river  pay  them  for  the  right  of  paffing 
along  the  towing  path.  It  is  not  neceflary  for  us  to  fay 
hour  much  the  City  ihould  be  taxed  in  one  parifli,  and  how 
much  in  another ;  it  is  fuflficient  for  us  to  fay,  that  they  have 
the  inheritance  and  ournerftiip  of  the  foil  which  is  the  fub- 
]^S.  matter  of  the  rare :  if  they  be  rated  too  much,  their 
remfdy  is  by  appeal  to  the  Seflions. 

BuLLER,  J.  after  obfervii^  that  the  thing  rated  was  the 
barge-way  and  toll-gate,  faid,  that  there  were  two  queftions; 
the  one.  Whether  the  thii^j-ared  be  or  be  not  in  its  nature 
liable  to  he  rated  to  the  poor?  The  other.  Whether  it  be 
exempted  on  account  of  the  ufe  to  which  it  is  applied? 
W  ah  refftf  f^  to  the  former  ;  it  is  an  ixitereft  in  the  foil, 
I'in^  in  J  lampion- Wick,  in  refpe6i  of  which  they  rake 
trii!5,  fome  ot  them  payable  in  that  dirtriS,  and  fome  in 
o  lur  parts.  It  is  not  neceflary  for  us  to  determine  whether 
ihe*y  1^  iiible  to  be  called  on  in  thi5  diftrid  for  a  proportion 
of  I  he  loHs  arifing  on  one  entire  voyage  from  London  to 
Staines;  it  is  fiifficicnt,  for  the  decifion  of  this  cafe,  chat 
fome  of  the  rolls  are  due  for  navigating  to  Hampton- Wick. . 
If  tolls  were  to  be  divided  for  the  purpofe  of  rating  them 
in  diiTcrent  parlfhcs,  it  would  create  great  confufion;  but  it 
has  been  let  tied  in  a  variety  of  cafes,  particularly  in  Rex  v. 
7>Y  Aire  and  Gilder  Kin'tfjiiion,  and  Rex  v.  Cardigan,  that 
the  party  is  to  be  rated  for  toils  where  they  become  duc- 
The  Court,  in  deciding  ihofe  cafes,  proceeded  on  the  prin- 
ciple that  the  owners  were  not  entitled  to  receive  the  toUl 
till  the  vefTcIs  arrived  at  a  certain  place;  and  where  tbofa 
to-'j  f/»Y  dui-y  there  the  party  is  rateable.  It  is  immaterial !■ 
wiut  place  they  arc  received \  for  if,  in  this  cafe,  the  de- 
ferdants  received  tiiem  at  Guildhall,  they  could  not  berated 
for  them  in  London,  but  at  Hampton-Wick,  where  th^ 
become  due.  As  to  the  other  qiu  (lion  ;  the  defendants afp. 
in  poirefl*:on  of  this  property,  and  are  therefore  ^w^^^mr 
liable  to  be  rated  for  ir ;  if  they  be  entitled  to  any  ezein|l|iop%[ 
M  is  incumbent  on  them  to  fliew  it.  Now  it  has  bcm  iPlb-r" 
jeQed,  th«i  ihe^  nre  not  liable  lo  this  rare,  bccauic tbqt Jm^ 
it  on  a  purlic  tn:;i :  but,  in  the  tir;l  place,  it  doe9  OQt -aflipf  ^ 
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pear  to  be  the  caFc  of  a  truft  at  all;  and,  if* it  d^d,  per- 
haps the  confequcnce  contended  for  would  not  neceffarily 
follow.  Before  this  Ad  of  Parliament  pafled,  the  defendants 
were  the  confervators  of  the  rrver  Thames :  now  we  are  not 
fufficiently  informed,  by  this  cale,  wliether  they  were  or  were 
not  under  any  obligation  to  cleanfe  and  Repair  the  river; 
and»  if  U^ey  were,  this  A&  was  pafled  in  eafe  of  their  burden : 
but  whether  they  were  or  not  is  perfeSly  immaterial,  for 
they  are  found  in  poffefllon  of  this  property  which  is  rate* 
able,  and  it  is  not  ftated  negatively  that  they  are  not  the 
teneficial  owrttTs  of  li, 

Grose,  J.— The  queftion  before  us  is  not  whether  or 
not  the  City  of  London  be  rated  too  high,  but  whether 
they  be  properly  rated  for  that  which  is  the  fubjeS  of  the 
rate«  Now,  the  rate  is  on  the  barge-  way  and  toll-gate ;  and 
it  appears  from  the  cafe  that  the  foil  is  in  the  defen* 
dams,  and  not  leafed  out,  as  it  was  in  Rex  v.  JoIIiffe:  the 
foil  therefore  remaining  in  them,  they  are  properly  af- 
ftfled  for  it.  Then  is  the  City  of  London  rateable  in  this 
diftrid ;  it  is  flateii  in  the  cafe,  that  2d.  per  ton  is  due  for 
goods  landed  at  Hampton-Wick;  fomethin^  therefore  is 
Tateable  to  the  poor  in  this  place  ;  and,  if  we  were  to  deter- 
tnine  that  the  defendants  are  not  liable  for  that  in  Hampton- 
Wick,  we  (hould  in  effeft  overturn  the  cafe  of  Rex  v.  Car- 
dinpon.  The  remaining  queftion  is.  Whether  the  City  of 
London  be  truftees  of  this  property  for  the  benefit  of  the 
public  ?  On  this,  I  confefs,  I  had  Tome  doubt  at  firft  ;  but 
th^  m^unner  in  which  my  brother  Butter  has  put  this  cjuef- 
tion  removes  all  difficulty ;  lor,  finding  the  defendants  in 
poiTeflion  of  fomc  property,  and  that  property  rateable,  the^ 
iliouid  have  (hewn  that,  they  were  truftees  for  the  pubHc : 
aot  having  done  fo,  they  mud  be  rated  for  it. 

Order  of  Seflions  confirmed. 


OLD 
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OLD    BAILEY,   1791. 

7he  Trial  o/"  Lord  Viscount  Dungarv an. 

Counfel  for  the  Profecuiion. 

Mr.  Knowles  and  Mr  Conft. 

For  the  Prifowr, 

Mr.  Shepherd  and  Mr.  Garrow. 

Edmund  Boyle,  Efq.  otherwire  called  Vircount  Dongar- 
van,  of  the  Kingdom  of  Ireland,  was  indided  for  that  he, 
on  Wednefday  the  12th  of  January,  i79if  at  theparifliof 
St.  Giles  in  the  Fields,  did  unlawfully  and  felonioufly  take 
from  Elizabeth  Weldon,  fpinder.  Three  Guineas  aod  a 
Half  privately  from  her  perfon. 

Elizabeth  IP'Mon  fuforn. 

Examined  by  Mr.  Conjl, 

^  Pray,  Madam,  did  you  go  to  the  Play  anydaylaft 
week  ? 

A.  I  went  to  Covent  Garden  Theatre,  and  fat  in 00c  of 
the  front  boxes,  on  Wednefday  laft. 

^  Did  you  fee  Lord  Dungarvan  there  ? 

if.  I  did.  He  aiked  me,  if  1  would  permit  him  to  fee 
me  home.     He  got  into  a  coach,  and  I  got  in  after  hio. 

^  What  happened  after  you  got  into  the  coach? ^ 

A.  I  put  my  hand  into  my  pocket,  to  give  the  link-bof 
fome  money,  but  found  I  had  no  filveri  I  had  only  in  ftiT 
pocket  three  guineas  and  a  half  in  gold,  a  large  key»  in^ 
m  thimble.  He  came  and  fat  on  my  right  fide,  and  I  feltj 
his  hand  about  niy  pocket-hole,  and  then  im mediately  p«| 
his  arm  around  my  waift.  I  aiked  him  what  he  was  about 
dnd  told  him  not  to  do  fo,  or  words  to  that  effea.  He  Im- 
mediately went  and  fat  oppofite  to  me ;  I  perceived  him 
feeling  about  his  waiftcoat-pocket,  which  gave  me  fome  luf^ 
picion  that  he  had  picked  my  pccket ;  and^  on  extcmtlii^ 
017  money  was  gone.  ^^^~ 
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^  Did  you  accufe  him,  imtnediately  after  you  mi  (Ted 
your  money,  ot  picking  your  pocket  ? 

A.  No,  I  ciid  not;  I  was  afraid  he  would  knock  me 
down  in  the  couch,  and  run  away. 

^  When  did  you  firft  accufe  him  of  picking  your 
pocket  ? 

A.  Immediately  after  the  coach  flopped. 

^  What  did  he  fay  ? 

A.  He  made  no  anfwery  but  offered  me  a  guinea*  H« 
faid,  here  is  a  guinea,  if  you  will  let  me  go. 

^  What  anfwer  did  you  make  to  this? 

A.  I  told  him  he  had  picked  my  pocket,  and  that  I  wouM 
not  let  him  go. 

§^  What  happened  after  this ? 

if.  He  got  out  of  the  coach,  and  ran  away.  I  ran  after 
him,  and  called  out  "  Stop  thief.'*  The  watchman  wai 
coming  up  the  (Ireet,  on  the  fame  fide  of  the  way  on  which 
Lord  Dungarvan  was.  He  (lopped,  and  the  watchman  laid 
hold  of  his  collar.  I  faid,  that  gentleman  has  picked  my 
pocket ;  and  I  defire  you  will  take  him  to  the  watch-houfe, 
which  he  did. 

^  When  the  coach  (topped  at  your  door,  did  any  of  the 
fervants  open  it  ? 

A.  Yes,  Sir,  one  of  my  fervants  came  to  the  door,  and 
law  me  before  I  got  out  of  the  coach. 

§^  Pray,  Mrs.  Weldon,  will  you  tell  my  Lord  and  the 
Jury  precifcly  how  much  money  you  had  in  your  pocket, 
when  you  went  to  the  play  ? 

A.  When  I  went  out  of  my  own  houfc,  I  had  half  a 
crown,  a  (hilling,  and  three  guineas  and  a  half  in  gold. 

^.  How  do  you  know  that  was  the  exad  fum  ? 

wf .  Becaufe,  before  I  went  out,  I  took  it  out  of  my  pocket, 
and  looked  at  it ;  I  had  received  it  from  one  of  my  fervants, 
about  an  hour  before  I  went  to  the  Play,  to  pay  a  bill,  but 
did  not  pay  it. 

Crofs-examined  by  Mr.  Shepherd. 

^  Now,  Mrs.  Weldon,  in  the   fird  place,  kt  me  afk 
you  what  is  your  true  name  ? 
.  if.  Sir,  Elizabeth  Weldon  is  my  name. 
'  ^  Have  you  never  gone  by  any  other  name  ? 
A.  I  have  gone  by  the  name  of  TroughtoPr 
^  Well,  my  good  lady,  tell  us  what  other  names  you 
hjivegoneby? 
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A>  I  once  went  by  the  name  of  Smith.  When  I  came  io 
London,  my  name  was  Weldon ;  I  then  changed  it  for  the 
name  of  Smith ;  then  Weldon ;  (hen  I  took  the  name  of 
Troughton,  and  tlnce  that  of  Weldon. 

S.  Pray,  Madam,  within  what  tinne  may  all  tbefe  changes 
of  names  have  taken  place  ? 

A,  I  have  been  in  London  above  two  years. 

^  What  name  did  you  write  when  you  figned  your  in- 
formation taken  before  Juftice  Reid  ? 

A.  I  did  not  write  my  name,  bat  iigned  it  Weldon. 

^  How  could  you  fign  it  without  writing  it? 

A^  I  made  a  mark.  i« 

^  Now,  my  good  Lady,  anfwer  me  one  queilion.  How 
do  you  diftinguifh  the  mark  which  Oands  for  W^don,  from 
the  mark  which  you  make  for  Troughton  and  aifo  from 
that  whith  (lands  for  Smith  ? 

A.  I  do  not  write  at  all.  One  of  my  fervants  writes  for 
me. 

^  What  is  that  fcrvant's  name  ? 

A.  Mrs.  AftelL 

m^  Now,  Mrs.  Weldon,  do  you  mean  to  fwear,  that 
Mrs.  Aftcll  is  no  more  than  a  fcrvant  ? 

AA  io\  (he  comes  to  work  for  me  all  forts  of  work,  and 
I  pay  her. 

^  Where  does  (lie  live  ? 

A.  At  Iflington.     She  is  a  married  woman. 

^  Now,  woman^  upon  your  oath,  is  not  Mrs.  Aficll 
your  own  filler  ? 

if.  She  is. 

^  Were  you  pcrlVAly  fober  when  this  happened  ? 

A,  I  was.     I  had  only  drank  three  glade t  of  claret. 

^  You  then  drank  thrt-e  glades  of  claret  on  the  lath, 
and  made  your  mark  before  the  JiiQice  on  the  13th.  How 
long  have  you  lived  in  Kathbone  Place? 

A'  Since  the  6th  of  Auguil  laft. 

^  Where  before  that  ? 

A.  Before  that  I  lived  in  Howland  Street ;  before  that  tt 


Charles  Street ;  before  that  in  Suffolk  Street  ^  before  thtt 
in  Bream's  Buildings. 

^  Where  befoie  that? 

A-  In  Kail  Haniin^  bJtrcet, 

^.  Now,  Madam,  1  fliould  be  glad  to  know  how  rruft/ 
times  vou  uctc  at  the  play  in  the  week  when  you  loft  your 


A.  I  cannot  tell  how  many  n'ghts. 


\ 


^,  Wtll 
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^  Will  you  tell  us,  Mrs.  Wcldon,  how  many  flrange 
frenrlemen  have  gone  home  with  you  this  feafon  from  the 
Play? 

if.  Very  few,  bat  there  have  been  fome. 

^  On  the  night  after  you  loft  your  money,  did  not  you 
go  from  the  Play  into  the  Rofe  Tavern  with  a  gentle- 
nun? 

j1.  I  did. 

^  Why  did  you  go  into  the  tavern  with  this  gentle- 
man? 

A.  To  tell  him  how  ill  I  had  been  treated  the  night  hi*- 
foit. 

^  Now,  upon  your  oath^  Madam,  did  you  receive  no 
money  from  that  gentleman  that  night? 

J.  I  received  two  guineas. 

^  Did  nothing  pafs  that  night  as  a  confideration  for 
thofe  two  guineas. 

J.  Nothing.  • 

^  When  did  you  (irft  lee  my  Lord  Dungarvan,  on  the 
oight  he  wfeht  home  with  you  ? 

^*^is  Lordfhip  came  and  fat  by  me  in  the  front  boxes. 

^.  At  what  time  did  you  and  he  go  out  of  the  Play- 
houie  ? 

A.  We  went  out  before  the  Farce  was  over;  he  propofcd 
lo  go  home  with  me,  and  I  confented. 

^  Who  got  into  the  coach  firft  ? 

J.  'Lord  Dungarvan  did, -and  1  followed  himi 

^  Was  there  not  a  great  confuiion,  buftlcj  and  pufhing 
about  when  you  went  into  the  coach? 

A.  There  inight  be  a  pufhing  about  when  1  went  into  the 
coach ;  I  cannot  fay^'th^re  was  any  difpuce  with  any  body ; 
a  woman  pufllcd  me,  and  1  alked  her  why  (he  did  fo ;  I 
made  a  blow«t4bnAebxly.  There  was  no  confufion  at  the 
coach  door. 

^  Did  you  tell  the  Juflice  that  there  was? 

A*  I  told  all  to  the  Juftice  that  he  afked  me ;  I  told  him 
there  was  no  difturbance,  and  nobody  by  wheo  i  got  into 
the  coach  but  the  link-boy. 

^  When  was  it,  did  you  fay,  that  you  penftiviid  your 
money  was  gone  ?  i 

A.  When  I  had  got  about  half  way  home. 

^  What  induced  you  to  fearch  your  pockets  then  ? 

if.  I  faw  the  gentleman  fumbling  about  his  waiftcoaf- 
pockets,  which  created  fome  fufpicion,  and  led  me  to  put 
my  band  into  my  pocket,  to  fee  that  my  money  was  fafe. 

Vol.  11.  G  g  g^^^^ 


DCtorc  he  laid  he  won! 
A.    1    did;     I    told 
would  call  out  flop  thi 
I  would  not. 

^  VVas  this  befor 
Jl.  After, 

^  How  many  fei 

A.  Two,   Sarah   I 

Thomas  my  foocinin. 

^  ^Vhen  you  wa 

70U  all  to  go  into  then 

A.  Mr.ReidioUu 

it  over. 

^  Did  noieither 
would  make  it  np? 

A.  Neither  the  Jufti 
wp,  to  the  beft  of  m 
Dutigarvin's  Attorney. 
fettle  it. 

^  Didnotthejufti 
A.  He  afked  me  fev< 
t^  Did  not  you  inf 

Shepherd  and  his  friend 
A,  I  did  not,  but  w< 

tKey  defired  hie. 

^  U^on  your  oath 
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^  Arc  you  acquainted  with  the  Ju(lice*s  fon  ? 

y1.  He  came  to  itiy  houfe  with  the  Bill  of  Indidment. 

£K  When  was  that,  Mrs.  Wcldon  ? 

.yf.jlt  was  on  the  fame  day. 

,^  Was  the  Jufticc*s  fon,  the  young  Mr.  Rcid,  your 
AtTorncy  ? 

i/f . :  He  was  iipt. 

ri^.Did  ht  coiine  by  hjlfni^lfy  or  in  CQcxipany  with  any 
other  perfon  ? 

jf.-  ]ie  carpe  along  with  the  Juftice's  Clerk. 

^.  I,  fuppofe.  Madam,  you.  know  ih^t  thi3  bill  is  for  a 
(capital  ofFence? 

^.  I>do. 

Ejnanined. by  Mr.  Bakoi^  Thomps.oK. 

■j^iPray»  Madatriv.was  this  aioney  IpoTe  in. your  pocket  ? 

J.  Yes,  my  I^ord,  it  was  5  both  gpld  and  filvcr. 

^  Were  the  k^y  and  thimble  in  the  fjicpe.  pocket  > 

yf.  They  were. 

^  Were  they  all  loft  at  the  fame  time? 
.J.  They. were. 

^  Was  the  key  or  the  thimble  ever  fpiind  Again  ? 

yf .  Ncverj  my  Lord. 

^. I  thiok  ypu  faid  yoii  bid  accufed  him  of  picking 
your  pocket  before  he  offered,  to  give  you.  a  guinea  to  lef 
him  go? 

J.  I  bad. 

^  When  you  told  the  coachmaii  he  tfras  going  Wrongt 
did  you  hint  to  him  that  you  had  loft  your  iriajpey  ? 

if.  I  did  not. 

kf' examined  by  Mr.  Shepherd. 

Qj  Mrs.  Weldon,  had  you  not  at  this  time.  Jwo  gold 
watches  hanging  at  your  fules  ? 

A.  I  had. 

§^  What  did  you  fay  rerpeSing  thdfe  watchei.  tt  the 
watch-houfe  ? 

A.  I.  faid  I  was  very  happy  rqy  watches  were  ifot^gope. 

Sj  What  did  you  fay  of  Lord  Dungaryah  at  the  #aichii 
houfe?    Did  not  you. fay  that  he  was  a  little  dirty. Wack- 
guardi^aod  that  if  Harrington  was  not.  in  .Newgale,,  joa 
fhould  have  taken  him  for  him  ? 
\if.,  Ii  did  not. 

.  G.  g  a 
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Sarak  Rily  fivorn. 

^  I  believe  you  live  at  Mn.  Weldon's,  N<*  45,  Rtih- 
bone  Place  ? 

J.  Yes,  Sir. 

^  Do  you  know  how  much  money  yonr  miftrefs  had  in 
her  pocket  hft  Wednefday  evening-  when  (he  went  to  the 
Play?       - 

jl.  She  had  three  guineas  and  a  half  in  gold ;  and  half  a 
crown  and  one  (hilling  in  (ilvep  ;  I  fetched  it  her  feme  time 
that  day. 

^  At  what  hour  did  (he  Feave  her  houfe  that  evening? 

Jl  Between  eight  and  nine  o'clock. 

^  Where  was-  you  whrn  the  coachnun  knocked  at  the 
door? 

if.  (  was  dbwn  in  the  kitchen,  and  heard  my  mifltefa 
hollow  out  "  Stop  thief  1'*^  three  linaes. 

^  What  did  you  do  upon  hearing  tbis^ 

J.  Upon  hearing  this,  I  ran  up. 

^  What  did  you  Tee  ? 

J.  I  faw  the  gentleman  H'hom  (he  charged,  and  a  watch- 
man had  hold-  of  himi 

^  Did  you  go  to  the  watch- houfc  !* 

>f.  1  followed  him  to  the  watch-houfe,  and  went  in. 

^,  Was  Uie  gentleman  fearched  ? 

J.  He  was  nor,  while  I  was  there. 

^  Did  you  hear  your  miftrefs  muke  any  charge  agauift 
him  in  the  watch-houfe? 

J.  She  faid  he  had  picked  her  pockets. 

Oufs  e\iimineii  by  Mr.  Garroiu. 

^  Now,  Mrs.  Rile V,.  in  what  capacity  do  vou  live  with 

Mrs.  Weldon? 

J.  As  lady's  maid. 

^  And  I  think  (he  told  us  fl>c  hai  one  footman. 

A.  She  has.  /        .  •     • 

^  Yuu  told  us  ynu  fetched  three  guineas  and  A  ^f  fef 

your  miftrefs  hft  VVedncfday  before  (he  went  to  the  PblJ 

pray  where  did  you  pet  that  money  ?  .:   ,'**'." 

jt,  1  got  it  ill  a  drawer  in  my  miftrefs's  own  hoilfil.  ^"^  ' 
^  Did  you  ufually  ktep  tlie  key  of  the  drawer?-  *i**'  : 
.f.   Id:d.  '  :.*■■•■■  ^■■' 

.^  When  you  tcck  out  the  three  guineas  ftod  a ^Vjhfff 

n>aGh  money  did  you  lcavr>  Ichxnd  ?  .         '     " 
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.ul.  There  wscs  more  money,   but  I,  do  not  know  how 
^uch. 

^  When  you  <lelivercd  this  money  lo  your  miftref^ 
what  did  (he  do  with  it  ? 

J,  She  feparated   the  gold  and  filver;  (he  pur  the  gold.' 
into  one  of  -her  pockets,  and  kept  the  (ilver  in  her  hand. 

^  I  foppofe  your  nriftrefs  was  very  fmart;  (he  liad  no 
cloak  nor  bonnet? 
J.  No,  Sir. 

i^  I  fuppofe  (he  always  rides  home  ? 
if.  She  does,  Sir, 

^  If  (hci  was  to  brin^  home  a  (Grange  gentleman  with 
her,  1  -fnppofe  you  would  not  be  fuipriTicd  at  it  ? 
if.  No,  Sir. 

^  Upon  your  oath,  woman,  is  not  '(he  as  notorious  a 
^rdilitute  as  any  perfonin  the  ftreet  in  which  flielives? 
if.  She  is  noi  (b  notorious  as  any  perfonin  the  (Ireet. 
.^  Now,  Mrs.  Riley,  where  did  you  come  from,  when 
'  -you  came  to  live  with  your  raidrefs? 
Jl.  Out  of  DerbyAire. 
V.^  DW  y^u  know  your  miflrefsi,  when  you  lived  there  ? 
•^.  Idid, 
^  Who  recommended  you  to  licr? 
J.  Nobody. 

.^  Is  not  Mrs.  Weldon  your  own  fifler? 
if.  She  is. 

^  Does  not  Mrs.  Aftell,  who  is  another  of  your  fifters, 
dp  work^  ior  your  miftrefs,  few  and  write  fome  fine  things 
for  her  ? 

jf.  My  midrefs  cannot  write,  and  Mrs.  Aftell  writes  her 
letters  for  hei. 

^  How  much  money  did  your  n[ii(lrefs  carry  with  her  to 
jthe !F|lay on  the  Thurfday  night? 
J.  i  do  not  know . 

^  Did  any  body  dine  with  your  miftrefs  on  the  Wed- 
nefday  before  (he  went  to  the  play  ? 
Jl.  A  lady  dined  with  her. 
^  Where  did  you  come  from,  when  you  came  to  Lon« 

dOR? 

d.  I  came  from  my  parents :  Mrs.  Aftell  fent  for  me. 

^  And  you  have  ever  ftoce  lived  on  the  proftitucion  of 
your  other  fiflcr,  Mrs.  Weldon  ? 

No  anfwer. 

Rebecca  Lictman  examined  by  Mr.  Conji. 

^  Prjiy  do  you  remember  any  thing  at  ^oat  txuft.tt.(^*% 
boiife  on  Wednefiky  lad  i 


if.  I  f»W  a'g^leWan  with  my  miflteAita  t^tflkAfftr- 
coach ;  I  faw  the  coach  door  opened,  and  the  gentlcftmr 
knocked  my  rtiftrefs  back,  jumped  our,  and^raifaWty;- itiy 
miftrcfs  then  called  out  "  Stop  thiefl'?  Th«g«irtf?miHiiHei|^ 
made  a  (lop. 

Edward  Spink t  examined' hj  Mr  I  ifAWki. 

I  am  the  watchman  in  Rnthbone  Place.  In  calling  the 
hour  of  eleven,  a  lady  called  out  Watch!  I  went  up  to  the 
lady,  and  (he  had  hold  of  a  gentlemaii  by  the  arm ;  itie 
gave  me  charge  of  him  to  bring  hini  into  her  houfe ;  I  "Hcl, 
)  durd  not  do  any  fuch  thing ;  I  allCed  her  what^he  h^d  doiie» 
and  (he  faid,  he  had  robbed  her ;  I  then  faid,  he  oavi(i  ^  top 
the  watch-houfe. 

^  bid  (he  fay  of  what  he  bad.  robb^rd  hpr  ? 

J.  She  did  not ;  (hf!  called  (or  hercic^k  and  tx>no^ty  ab4 
followed  nrie  to  the  watch-houfe. 

Defence. 

l^homas  Brady  fworn. 

I  arti  orifi  of  the  linkmen  of  Coven t  Garden  Theatre.  On 
Wednefday  the  1 2th  inftant  I  was  at  the  door  of  the  Play* 
houfe,  about  1 1  o'clock  ^t  night.  The  lady  atked  me  if  t  had 
fcen  her  fervant;  I  called  out,  but  could  not  find  him;  tfid 
the  lady  ordered  me  to  get  a  coach.  Attei'fdme  nainutes,  the 
lady  and  gentleman  came  with  me  through  the  crowd.  The 
gentleman  got  into  the  coach  firft,  arid  in  turning  back  to 
bring  the  lady,  I  faW  a  wokYian  \Vho  feemed  to  be*  takhift 
great  care  of  her,  and  was  holding  her  umbrella  over  hd 
head ;  fcveral  p^rfons  were  about  her,  aTid  crbwdcd  fo  fce 
could  not  get  cleverly  .away.  She  made  a  back-haUd  HW 
at  feme  of  them,  biit  whether  (he  ftruck  fhcfn  01"  notV  I 
cannot  tell.  She  then  got  into  the  coach  to  th^  gtotttirift4i(' 
and  I  direded  the  coachman  to  drive  to  RathbbUe  fUbL    ' 

Stepken  Flftmng  fivorn. 


I  am  a  hackney  coachman.  1  wa^  Aanding  at  Govi 
Garden,  when  a  link  man  called  a  coach  ro  Oxford  Roid, 
1  then  drove  to  Berners  Street;  and  when  !  had  got 
that  flreet  about  twenty  doors,  the  iady  tet  down  the  frWl 
^'lafs  of  the  coach,  and  aiked  me  where  I  wit  going,  I 
laid.  Madam,  this  is  Berners  Street-  She  faid,  I  ordered 
you  to  Raihbone  Place. 

^  When  y6u  came  into  Berners  Street  d<<l<I»e 
any  comphint  ihM  (he  V\aA  V\2Ld  Wtr  ^ckeu  picl 

ji.  She  d\d  npt  ^a^  a  v^oiA  vv^xvxV^  ^v^'\"^^ 
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^  If:  (ha  ha^  told  you  tliat  ^ie  f^entlemaa in  thecoadi- 
iiad  p[cke4  her  pockety  could  you  have  fecured  him? 
A.  M'oft-  undoubtedly  I  could. 

^  When  you  came  to  Raihbone  Place,  what  happened  ? 
A^  She  ordered  me  to  knock  at  the  door,  which  I  did, 
.  o/id  the  fervant  came  immediately.  I  opened  the  coach  door. 
The  Gentleman  and  L.ady  fpoke  to  each  other  To  low,  that 
I.  could  not  hear  what  they  faid.  I  faw  rhe  gentleman  have 
hisliand  towarda  rhe  lady,  as  if  he  was  offering  her  fome- 
cbipg ;  and  fhe  rather  drew  back,  as  if  to  refufe  what  was  of- 
fered* The  firft  words  I  underflood  from  Iter  were,  Yoa 
(hall.  His  anfwer  was,  I  will  not.  The  lady  faid,  Damn 
my  eyes,  but  you  (hall.  Sir.  The  gemleman  then  put  hia» 
left  foot  out  of  the  coach  on  the  ftep.  I  thought  he  wanted 
to  (bun  her  company.  I  imagined  he  had  made  a  miftake,, 
and  did  not  like  her.  Tt>e  lady  kept  hold  of  his  arm  with/ 
•one  hand,  and,  wuh  the  other,  feixed  his  breaft  or  collar^ 
«nd  faidy  \i  )ou  will  npt,  I  will  charge  the  watch  with  you. 
The  gentleman  got  out  and  left  her  in.  She  called,  Watch  I 
and  the  watchm>Mi.came  immediaiely.  She  faid,  I  give  you 
charge  of  this  ratcal,  of  that  villain,  for  he  has  r-obbed  me, 
he  haa.  ^bed  my  pocket,  watchman,  take  him  into  my 
lioufe. 

Joft'ph  JV/utemqn  fwGrn> 
l«a(l  Wednefday  L  was  confLible  of  the  night,  and  [  re- 
tneotber  a.gtint'leman  being  brou^t  to.  our  watch -houfe  by. 
tho  watchintiH.  W  hen  the  lady  ca^ne,,  O^e  faid,  that  fellow 
tMft  picked  my  pocket :  the  blackguard,  I  wonder  he  did  not 
take;  my  two  wajtches.  She  then  puJIed  up  her  apron  and- 
fbewedme  two  gold  watches  that  were  hanging  at  her  fides^ 
She  charged  Mm  with  having  picked  her  pocket  of  four 
^ineas. 
•  S^  I^d  (he  gentleman  cell  you  who  he  was? 

A.  Not  at  firft;  but  after waids  he  told  me  he  was  Lord 
Dungarvan. 

Mr.  Shepherd^  Solicitor  to  his  Lordjbip^  fworn. 
^  Mr.  Shepherd,  will   you  have  the  goodnefs  to  relate 
what  you  know  of  thU  bufinefs  ? 

A.  On  Thufday  laft  I  went  with  Lord  Dungarvan  to  Juf- 
tkfi  Retd's  Office,  and  found  Mrs.  Weldoo  there,  and  two 
,other  women ;  after  Mrs.  Weldon  had  been  examined, 
Mr.  Rei4  addreffing  bitpielf  to  my  Lord  Dungarvan,  faid, 
''.  YoM  fte  the  woman  is  pofitive,  what  (hnll  1  do?  I  think  . 
^  you  kad  all  better  adjourn  into  the  next  room,  and  talk 
'*.  the  amter  over  a,iVQng  ypurfelves ;"  or  words  to  that 
offed.      Underftanding  what  Mr.  Reid  U^  to  teud  to  «, 
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compromiTc,  vith  fome  degree  of  warmth  I  fatd,  I  cinnot 
Mr.  Reid^  confent  to  any  compromife,  or  any  thing  like  a 
compromife  of  any  fort  whatever;  nor  can  I  advife  my  Lord 
Dungarvan  to  enter  into  any  negociation  towards  a  com- 
promife. Mr.  John  King,  and  others  of  his  Lordfhip*s 
friends,  were  preient  at  the  time :  we  told  Mr.  Rcid,  wa 
fhoiild  wiih^taw  into  the  next  room;  but  refuCog  any. idea 
of  a  compromife  under  the  mod  pofitive  terms.  The  pro- 
fccutrix  came  Into  that  room  and  I  told  her,  •'  we  had  re- 
"  tired  hither  for  the  purpofe  of  private  bufinefs,"  and  faid, 
"  !  dcfire  that  you  will  withdraw."  The  profecutrix  then 
faidy  *^  that  (he  had  been  ordered  there  by  the  Juftice,  and 
*•  that  there  (he  would  day,"  and  accordii^ly  fat  herfelf 
down.  I  then  defired  the  condable,  to  turn  the  woman  out 
of  the  room.  There  was  no  fort  of  compromife  made  by 
me  or  I^ord  Dungarvan.  The  profecutrix  in  her  firft  exa- 
mination did  not  fay  the  coachman  had  driven  her  to  Ber- 
ners  Street^  ^ut  had  driv€n  her  (Irait  to  Kathbone  Place. 
George  Gibbons  pMorn. 

^  T  believe,  yoq  attended  Mr.  Keid^s  OfEce  on  lad 
Thurfday  Morning. 

A.  I  did,  Sir,  and  took  down  in  writing  the  anfwers  to 
feveral  queftions  put  to  Mrs.  Weldon,  after  the  examination 
taken  by  the  Magiflrate  was  completed.  The  rpagiftrate 
permitted  Mr.  Chambre  to  a(k  thefe  qucftions,  but  would 
not  permit  them  to  be  returned  as  part  of  his  examination. 

Mr.  Chambre  interrogated  her  as  to  the  time  when  (he  firft 
perceived  that  fhehadlod  her  money;  to  which  (he  anfwercdi 
I  perceived  that  I  had  loft  my  money  on  offering  to  give 
the  link-hoy  fome  gratuity,  but  did  not  charge  Lord  Dun- 
garvan till  1  was  half  way  home.  Thisqueftion  and  anfwer 
were  read  to  the  profecutrix,  and  (lie  was  aiked  whether  they 
^yere  porreS }  her  anfwer  was,  that  they  were  corredly  ttduq 
down. 

Jury.  We  are  fatisfied. 

Baron  Thompfon — 1  have  been  perfeSly  fatisfied  (br«ciUH 
fiderablc  time,  but,  as  it  was  your  province  to  fay  wbeq  JO^ 
were  fatisfied,  1  did  not  chufc  to  interfere.  • 

The  Jury  found  the  verdid  NOT  GUILTYI 

Mr.  Baron  Thompfon  then  addrclTcd  Lord  Dungarvan  in 
thcTe  words: 

My  Lord  Dungarvan,  it  is  but  jufticc  to  you  to  fay,  thai 
it  is  irapofl'.ble  for  you  to  go  from  this  bar  with  ihc  leaft  im- 
putation on  your  chiuaQer.  Of  the  imprudence  that  brought 
you  into  the  fiiuation  I  fay  nothing,  as  you  jotarfelf  fectaio 
be  pcrfcftly  fcnfiUt  of  vU  ^  '^^^ 
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CROWN    CASES. 

Edward    Tuft's    Case. 

Al  the  Lent  Aflizes  for  the  County  of  Leicefter,  1777, 
Edward  Tuft  was  tried  before  Mr.  Juftice  Nares,  for  forging 
an  fndorfemenr  on  a  Bill  of  Exchange.  The  Jury  found 
the  prifoner  Guilty ;  but  the  learned  and  humane  Judge, 
cauiious  of  pafltng  fentence  of  death  in  a  cafe  which  ad- 
mitted of  douhty  fubmitted  to  the  confideration  of  the 
Twelve  Judges,  Whether,  upon  the  following  (late of 
fadsy  the  convi3ion  was  proper  ? 

The  Bill  of  Exchange  was  the  property  of  one  Wiiliem 
JVetheral,  out  of  whofe  pocket  it  had  been  picked  or  loft, 
with  other  things,  at  Leiccfter  Races.  The  prifoner  had  the 
very  fame  night  'endeavoured  to  negociate  it  at  Leicefter  ; 
bur  being  difappointed,  he  proceeded  to  Market-Harbcrough, 
where  he  bought  a  horfe  of  one  John  Ingranif  the  landlord 
of  the  inn,  and  offered  him  this  bill  to  change.  The  land- 
lord not  having  caih  fufliqient  in  the  houle,  carried  it  to  a 
banker's  in  the  town^  where  the  clerk  told  him  that  it  was. 
very  good  pape^,  for  that  he  knew  the  payee  who  had  in« 
dorfed  it,  and  that  if  he  (the  landlord)  would  put  his  name 
on  the  back  of  it,  it  (hould  be  immediately  difcouhted. 
The  landlord,  however,  not  knowing  the  perfon  from 
whom  he  had  received  it,  refufed  to  fndorfe  it;  but  told  the 
derk,  that^  the  *  gantleman  was  then  at  his  houfe,  and  he 
would  go  and  fetch  him :  accordingly  he  went  to  the  pri- 
foner, who  accompanied  him  to  the  banker's.  The  clerk 
then  told  ihe  prifoner,  that  it  was  the  rule  of  their  (hop 
never  to  take  a  difcount  bill,  unlefs  the  perfon  offering  fuch 
bill  indorfed  it ;  and  therefore  if  he  (the  prifoner)  would 
fndorfe  it,  it  (honld  be  difcountcd.  The  prifoner  imme- 
diately indorfed  it  by  the  name  of  •*  John  JVilliamSf**  which 
was  not  his  own  name,  and  the  banker's  clerk,  after  dedu3- 
itiip  the  difcount,  gave  him  the  cafli  for  it.  The  prifoner^ 
in  his  defence,  faid  he  had  found  it. 

'T*he  Judges  were  unanimoudy  of  opinion.  That  this 
wai  a  forgery  ;  for  although  the  fictitious  fignature  was  not 
necefTary  to  his  obtaining  the  money,  and  his  intent  in 
turirinl:  a  falfe  name  was  probably  only  done  to  conceal 
die  bands  through  which  the  bill  had  ^a{!k&,  ^fX  \x  >m^% 
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m  fraud  both  on  the  owner  of  the  bill,  and  on  the  peifon 
vrho  difcounted  it.  The  one  loft  the  chance  of  traciog^ 
his  property,  and  the  other  kft  the  benefit  of  a  real  in- 
dorfer,  if,  by  accident,  tho  priot  tndorfomeotf  Ihould  have 

failed. 


EtLfoT^a   Casb. 


JimffSffioi  v/Mr  indtdod-  at  Mlndftone  Affiaea  Q»iift 
f^  July»  I*???!  f^r  forging  a  BankNote,.  with.the  naoMoS 
Thomar  Thomson  thereunto  fubfcnbed^  purportinff  toi  heap 
date  th&20th  of  June,  1775^  and  to  have  bosn  fignodb/ 
one  Th9m£if  Thompfon,  for  the  Governor  and  Connpaqy  of 
the  Bank  of  England*  for  th«  paynaen^  ofi  the  fum  of 
FrPTY  PovNDf^  lo'  Mr.  J^fipi  Cpootfit  oxrbearerv  00  de-* 
mand  ;  the  tenor  of^  which  faid  Note  is  as  follow etb,lAae/# 
t^  fay, 

"  N^  1 7.73."—  I  promife  to  pay  to  Mr.  JtfipiCrpoke^at 
bearer,  on  demand,  the  fum  of  Fiktv 
*'"  £,  FIFTY.         London,  M<r  zoth  day  of  June,  lyVS- 

*'  For  Govr.  and  Comp7.  of 
^*  Ent<».  CBUvjcrt,  the  Bank  of  England, 

Tho.  Thompson." 

I. 

The  fecond  count  charged  it  to  be  "a  centain  note  in^  tif 
f^m  of  a  Bank-Note."  The  third  count  charged  ir  tobr 
''  ^  certain  promifibry*  note  for  the  payment  of  oiooej.*' 
Thqre  were  alfo  other  counts,  in  which  the  offence  was 
charged  to  have  been  committed  with  an  intention,  to-  de- 
fraud the  Governor  and  Company  of  the  Bank  of  England. 

This  indi^^ment  was  admitted  to  be  framed  on  the  31 
GcQ.  II.  cap.  22»  which  extendi  the  fubjeds  of  forgery  aia<« 
meratcd  in  the  a  Geo.  11.  cap.  25,  to  all  corporatiooa^ 

h  appeared  in  evidence,  that  the  prilon^  had  a|?plied, 
urder  the  fictitious  name  of  Ferret ^  to  one  Mary  Smili^  who, 
uiuaiiy  made  the  moulds  for  the  Bank  of  England  paperj  10 
xTidke  him  a  pair  of  fmall  moulds,  finer  thsin  ihofc  which  1 
(he  made  for  the  u(e  of  the  Bank  ;  but  (he  rehittd  tQ  cjEtctite 
bis  order.  That  about  two  months  previous  [o  fijitlin^  the 
indidmcnr,  the  prifoner  delivered  to  a  Mr.  Rt^iart  Kiyiandf 
a  cop|>ei-pUrc  printer,  two  copper-plates  atid  a  cjuantiiy  o( 
fine  paper,  defiring  that  he  would  ftrike  off  two  do?^ii  im<* 


prefliom  from  cach-plate»  the  one  of-  ^irhichvrar  engn^ed  . 
for  the  fum  of  Twenty  Pmindsi  the  other  for  theftimof 
Fifty  Pounds,  both  of  them  pHyable  by  the  Governor 
dnd  Company  of  the  lUnlc  of:  Bngiand.  Mr;  Reylimd  flruclc 
ofF  ihe  impreiTions,  pnrtuant  to  the  order,  and  re-delivercd* 
them,  with  the  plates,  to  the  prifoner.  When  the  prifoeer 
waR  apprehended;  imprefllont  of  the  abvwe  defcription  were 
found  upon  himi  and' produced' in  Court,  together  with'the 
copper-plates  which  hndbeenTonnd  Invonfequence  of  infor- 
mauon  derived  from  him.  Amon^  the  primed  impreffions 
found' upon* the  perfbn  of  the  prifoner,  wa*?  the  forged  in* 
Arument  dated  in  the  indidmenr.  The  plaib  (torn  which 
ithlid  been  ftruek  oflP  was  identified  by  Nflr.  Keyiand;  and 
the  Officers  ot  the  Bank  proved;  that  it  was  in  every  re- 
fpedrfimilar  to  a  Bank-Note,  except,  ^»y/,  that  the  number 
Was  not  tilled  up:  yrr&ff^ff^,  that  the  word'  Pou>ids  was 
Oiiittted:in'tHe  body  of  rhenote:  thirdly^  rh<it  thetex«i»re  olr 
the  paper  was  rather  thicker  than  that  ufed  by  the  Bank : 
andySiir/A/jS  that  in  the  fabrick  of  it  che  warer-mark,  Ws. 
the  words  B an  K  o  F  En  g cani>  wet%  not  inferted :  but  they 
Mrift  thai  a  Bank-Note^  with  the  like  omiHionof  the  word 
Pounds  iti  the  body  of  ir,  bein^  regnlar  in  other  rcfpe^, 
vtould  be'paid  by  rhe  ufagtr  of  tne  ^nk,  after  it  had  paflTed' 
the  Examiner' sf  office.  A  real'  Bank-Note  of  the  fame  date 
and*  tenor,  except  as  above  excepted,  was  produced*  in  evi- 
dence. 

Mr.  Moi^cNtj  i*ie  pri(bnep*s  Connfel,  confended,  Jirfi^ 
That  the  word  Pounds  being  omitted  in  the  body  of  the 
nbitfy  iv-  was  nor  ai  note  for  the  payn^nr  of  imnej\  or  if  it 
iiP«iB  for  rhe  paymc^ir  of  mohey,  it  wa«  totairy  uncertain 
vriM  ooirt,  whether  pounds  or  fhttling?,  and  rhat  upon  fuchr 
an-  encertainty  in  a  d'ecl'afation,  the  plaintiff  woutd  be  non- 
fuited. 

T«^  this  objeftion'  it  was  anfwererfy  That  the  fener  of  the 
note  imported  a  prontrfc  to  \iViy  fime  money  hy  ft  Company 
whofe  peculiar  traffic  is  i^  cafh^  and  whether  for  pound?  or 
(bifiings  would  nftake  no  dinTsrenee  in  the  offence. 

S^(fndly9  Thar  rh4«  wa*  no  forgery  tfpon  the  CorporatioTf 
of  the  Bank  of  FngL^nvT,  hecAiife  the  water-m^irk  was  omitted 
ill  ^c  Note,  vrhfch  was  elTential  to  the  N«xcs  of  the  Com- 
pnvf ;  tfid  there^ve  k  b^nre  no  refemManice  to  rhcir  Note9» 
and  could  not  be  a  fraud  upon  them. 

To  rtlis  it  way  anrfwereJ,  Thar,  whatever  weight  this 

objeftiofi)  miight  h»f^  trpon  the  count  for  forging  .»  Bank 

^Nore,  tt  had  none  upon  the  count  charging  it  to  be  a  note 

foif  tSe  payment  oi  raoney.     It  was  clcirly  to  be  paid  by 

u  that 
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that  corforition,  and  a  fraud  upon  them.  A  <:Qfun4|rieTt* 
need  not  be  a  critical  counterpart.  If  made  mold  fide  fo 
fimilaras.tohavc  an  aptnefs  to  impofe,  it  is  fufEcient.  The 
water*mark  is  not  of  the  eflence  of  a  Bank-Note,  fince  the 
Company  aw  not  obliged  by  any  law  to  ufe  it.  l^hey  may 
<lrop  it  or  ufe  it  as  th^y  fee  occaiion.  .  It  is  fufficient  that 
the  tenor  of  the  note  imports^  promife  from  the  corporation 
of  the  Bank  to  pay.  The  cafe  of  a  foitgery  by  one  Vaughaif 
tried  at  O.  fi.  in  1 7689  was  cited,  in  which  moft  of  the  let* 
tersot  the  water -maFk  were  omitted  in  thefubftance  af  the 
paper ;  but  as  no  authentic  or  accurate  ftate  of  the  cafe  was 
produced,  no  firefs'  was  laid  upon  it. 

The  learned  Judge  left  it  with  the  Jury  to  confider  whe- 
ther the  word  Fifty  imported  {Rounds;  and  the  Jury 
found  the  {)rifoner  Gnihy  upon  tJhe  coun^  which  charged 
him  with  forging  ^^  a  certain  promUIbrynoie  for  the  ^mnr 
of  moneys  with  intention  tQ  defraud  the  Bank  of  Ef^land,** 
and  acquitted  him  «f  the  reft  of  the  indi&ment. 

Mr.  Morgan,  the  .prifoner's  Counfel,  oiovcd  ^he  foHow^ 
ing  obje£lions  in  arreft  of  judgment. 

Firfly  It  is  charged  in  the  count  upon  wliich  the  priConer 
is  found  guilty y  to  be  a  note  for  the  payment  of  money ;  but 
ii)  reciting  the  tenor  of  it,  it  appears  to  be  for  the  payment 
of  FiFTV,  and  does  not  fay  Pounds.  The  recital  there- 
fore materially  varies  from  the  charge,  by  leaving  out  a  de- 
fcriptionof  the  coin,  whether  pounds  or  (hillings,  for  which 
the  note  purports  to  -be  drawn,  and  uo  other  coiQ  C911  be 
coniidered  as  money. 

Secondly,  That  it  cannot  be  with  an  intention  to  defraud 
the  Governor  and  Company  of  the  Bank  of  England.  The 
31  Gfo»  II.  cap.  2.  §  78,  whereon  the  count  upon  which  he 
is  conviSed  is  grounded,  relates,  and  the  other  fiatiites  re^ 
late  to  notes  for  the  payment  of  money;  but  the  tem^  of  ■ 
the  note  fet  forth  is  not  for  the  payment  of  money,  and  thew- 
fore  not  within  them.  The  note  produced  in  evidenccip*^ 
pearf^  intended  to  refemble  a  Bank-Note ;  but  aU  Btn^^ 
Notes  have  the  words  Bank  of  England  vifible  in  the 
fubflance  of  the  paper,  and  the  count  charges  the  intcndan 
to  defraud  the  Bank.  There  is  not  the  leaft  appearance  of 
the  words  Bank  of  England  in  the  fubftancc  of  the 
note  and  therefore  docs  not  refemble  the  notcj  of  that  cor- 
poration. 

In  Mich.  Term,  18  Geo,  HI.  the  Judges,  at  Serjeant*  ar 
Symond's  Inn,  were  unanlmoufly  of  opiniOQ^  That  |hc 
did  was  legaL  m 


jeantt  a^ 
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Rowland    Ridgelav's   Case. 


Thl<  was  a  cafe  upon  the  8  and  9  fVtll.  III.  cap.  269  drawn 
up  and  referved  by  Mr.  Baron  Hotiam^  at  the  Old  Bailey 
in  December  Seflbn,  1778^  for  the  confideration  of  the 
Twelve  Judges. 

The  indidment  firft  counted.  That  the  prifoner  not  bew 
ing  a  perfon  enoployed  in  or  for  the  Mint,  &c.  knowingly, 
ielonioufly,and  traiceroufly  had  in  his  cufhxly  and  pofleirion 
one  PUNCHEON,  madeof  iron  and  fteel,  in  and  upon  which 
vras  made  and  impreffed  the  figure,  reremblance,and  fimilitude 
•of  the  head-fide  of  A  shilling,  without  any  lawful  au>- 
thority  or  fufficieot  cxcufe  for  that  purpofe,  againft  the  duty 
.of  his  allegiance,  Arc. 

The  tkird  count  was  the  fan&e  as  the  firft,  for  having^  ii> 
hia  pofleiTion  a  puncheon,  in  and  upon  which  was  imprefled 
the  figure,  refennblance,  and  fimilitude  oi  the  head  fide  of 

A  GUINEA. 

ThefccQnd  and  fourth  counts  refpeSively  charged,,  that  the 
laid  puncheon  would  itnprefs  and  make  the  figure,  refem- 
blance,  and  fimilitude  of  the  head^fide  of  a  JbiUingp  aud  m 
•guinea. 

The  words  of  the  AS  of  Parliament,  as  far  as  they  rc»- 
kt'e  to  this  queftion,  are,  that  whofoever  "  (hall  knowingly^ 
JYiake  or  mend,  or  begin,  or  proceed  to  make  or  mend,  or 
affift  in  the  making  or  mending  of  any  puncheon,  counter- 
puncheon,  matrix,  fiamp,  die,  pattern  or  mould,  of  fteel, 
iron,  filver^  or  other  metal  or  metals,  or  of  fpaud,  or  of 
fine  founders  earth,  or  fand,  or  of  any  other  materials  what-* 
foever,  in  or  upon  which  there  (hall  be,  or  be  made  or  im- 
preflTed,  or  which  will  make  or  imprefs  the  figure,  (lamp, 
refemblance,  or  fimilitude  of  both  or  either  of  the  fides  or 
flats  of  any  gold  or  filver  coin  current  within  this  kingdom, 
&c.  or  (hall  knowingly  buy,  fell,  hide  or  conceal,  or  with- 
Ottf  lawful  authority  or  fuificient  excufe  for  that  purpofe, 
knowingly  have  in  his,  her,  or  their  houfe^,  cuftody  or  pof- 
feQsOD,s^y  fuch  puncheon » counter-puncheon,  matrix,  fiamp, 
die,  or'other  tool  or  inilrument  before  mentioned,  every 
fuch  offender  or  offenders,  their  counfellors,  procurers,  aid- 
^ers^  and  abettors,  (hall  be  guilty  of  high  treafon." 

It 
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It  was  fully  provetl  that  the  puncheons  were  foand  in 
the  prironer'ft  lodgings,  and  that  he  had  them  knowingly 
fnr  the  puq^ofes  of  coining.  The  Jurv  accordingly  found  a 
general  verdid  Guilty  ;  but  as  no  cafe  had  been  decided  upon 
this  branch  of  ihe  Ad»  the' Court  wfflied  to  have  the  opi"* 
nion  of  the  Judges  upon  the  following  evidence  of  the 
Engraver  of  the  Mint,  Whether  thefe  were  or  were  not 
puoriienns  witiiin  ibenKaiung  of  the-  Lcgiflature? 

**  rrbepQnch«ofi»fottnd  in  the  prifanerS  ciiftody  are  com- 
pete, and.are.hmlt»ed  ready  fonnfe;  :but  itttjoipflfifaie 
to  fay  that  the  (hillings  which  were  found,  were  ju^naVy 
made  with  thefe:.p«ncheons«  Tlie  vnpreffions.are  too  feint 
to  be  exadly -compared;  but  they  jbavetheappeaoaoccaf 
having  been  nwde  with  thenu  The  naaner  of  makiag 
thefo  poncfaeons.is.  tt  follows :  A-  ime  (hilling  h  out  a waf  lo 
the  ootline  ef  ihe  head-;  ihat  outline  is» fixed  on  a.  picas  of 
•AeeU  which  is  iiied  «>r  cut  clofe  ■■  t(^tke  outlioe.  Thb.  ks 
puncheon ;  and  the  puncheon:  joahes  -  lhc:die,  which,  is  ifce 
counter-puncheon.  A  punchen  is  complete  jvithout  Icttefs, 
.-bur  it  may  be  .node  with  letters,  upon  it ;  Ihoogh  from  the 
<liflicohy  and  taconvcnience  it  isncver  fo:madeiat  thcMiot; 
"butafter  thexiie  is  flsucky  theletten.are^cograired>OR.it.  -A 
puncheon  alone  without  the  counter-puncheon,  :  will  .^nat 
make  the  figure;  but  lo  make  an  old  thiilii^».or.  aJsafe 
•ihiiltng  current,. nothing  more  is  neceff^ry  than  thctei^iifu* 
vnents.  They  jnay  be  n  fed  for .  oi  her  pur pofies,  fuch  as  mak- 
inc  feals,  buttons,  medal<,  or  other  things  where  fuch  itth 
'pr^rifioiis  are  wanted." 

On  the  firtf  day  of  Hikir\-  Term,  I7r9»  Elcrcacfilie 
Judges  (ahfmtf  Ld;  Ch.  ]^  De  GrryJ  were  unanirnoufls  af 
t>pinion,  Ihat  this  was  a  purcheon. within  the  meaningiOi 
the  Act ;  and  at  the  February  Sd&on  foUowing,  dte.priibocr 
lereived  jod^cm  of  high  treaibu. 
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'Al'Chclmrford,  21ft  July,  1 779,  WHltamJoms,  otbemife 
'TkBif9wgo^f  was  indified  before'Lord  ManspeUf  for  thatfae 
^Avmg  in  his  cuftody  a  certain  forged  paper- writing^w^/- 
iftigT©  bea'^ank  ATfl/tf  (defer ibipg  it)  as  follofweth  5  'X/W  1/ 

"N**F.  946, 
"  1  promifc  to  pay  J^An  fVi^,  Bfq.  or  bearer,  Ten 

«  r  Trv  "  London,  March  4,  1776. 

I-.  ;|y  .^^  «  /  -r  •'  For  Self  and  Company  of  nay 

'liild 'dtfpofe  of  and  pathway  the  laid  forged*  paper-writh^:  as 
and 'for  a  good  and  true  Bank  Note,  well  knowing  thcffanie 
to  be  forged.  There  were  other  counts  charging  it  to  ben*^ 
Firjl,  a  certain  forged  and  counterfeited  note ;  and,  Secmdly, 
'  a  forged  paper- writing,  purporting  to  be  a  proraiflbry  note  for 
payment  of  money  ;  and  laying  the  offence  to  have  been 
committed,  /rjlf  with  an  intention  to  defraud  the  Bank  of 
England ;  and,  feamdly^  with  an  intention  to  defraud  James 
Rayner. 

The  Jury  acquitted  the  prifoner  as  to  thofe  counts  which 
charged  an  intent  to  defraud  the  Bank  of  England',  and  as  to 
the  other  counts,  they  found  a  fpecial  verdi3  to  the  following 
effed:  That  the  paper-writing,  purporting  to  be  a  Bank 
Note,  is  not  a  note  filled  up  by  any  of  the  officers  of  the 
Governor  and  Company  of  the  Bank  of  England,  or  eu' 
tered  in  any  of  their  books,  but  is  forged:  That  the  faid 
WiUiam  Jones,  otherwifc  Tkorowgood,  well  knowing  the  faid 
paper-writing  not  to  be  a  note  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  but  to  be  forged,  averred  the 
fame  paper-writing  to  be  a  good  Bank  Note,  and  difpofed 
of  Md  put  away  the  fame  as  a  good  B^nk  Note  to  Jamfi 
Rayner,  with  intent  to  defraud  the  faid  James  Rayner ;  and 
riut  the  faid  James  Rayner  took  the  faid  paper-writing,  and 
gave  the  full  value  of  Ten  Pounds  for  the  fame  to  the  faid 
'Wittimnjones,  other  wife  Tiorowgood,  believing  the  faid  5^^- 
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per-in^riting  to  be  a  true  Bank  Note .  That  the  Gotemor 
and  Company  of  the  Bank  of  England  frequentlj  paj  Bank 
Notes,  irhic^  are  filled  up  by  their  officers  and  entered  in 
their  books,  although  the  fame  happen  not  to  be  figaed: 
That  the  paper-writing  purporting  to  be  a  promiflfory  note 
for  the  payment  of  money,  is  not  a  note  filled  up  by  any  of 
the  officers  of  the  Bank  of  England,  &c.  but  is  forged :  That 
the  faid  William  JoneSf  otherwife  TAorowgood,  well  knowing 
the  faid  laft-mentioned  paper- writing  not  to  be  a  note  « 
the  Governor  and  Company  of  the  Bank  of  England,  fiutio 
be  forged,  averred  ihsLt  it  was  a  good  Bank  Note,  and  uttered 
and  publifhed  it  as  a  good  Bank  Note  to  yames  Rayner^  is 
above-mentioned.     But  whether,  C^fr. 

On  Wednefday,  24th  November,  1779,  this  fpecial  ver* 
did  was  argued  in  the  Court  of  King's  Bench  by  M.  FieUr 
ing  on  the  part  of  the  profecution,  and*  by  Mr.  Mingof  on 
the  part  of  the  prifoner. 

The  Court  were  of  opinion.  That  the  reprefentatioo 
which  the  prifoner  had  made  to  Rayner,  viz.  That  it  was 
a  good  Bank  Note,  could  not  alter  the  purport  of  it,  which 
is  what  appears  upon  the  face  of  the  inilrument  itfelf ;  for 
although  fnch  falfe  reprefentations  might  irake  the  party 
guilty  of  a  fraud  or  cheat,  they  could  not  make  him  guilty 
of  felony. 


'  T«fc 


LAWYER  'S 


A  N*D 


MM^ISTRATrs  MAGAZITSTE, 

For  MARCH,    17^1. 


ADJUfiGEii)  CASES    * 
In  'tiic  Court  ot  Kino^b  JBekch,    MicHi^tM^Ad 
T«RM,  gJi /Geo.  IIL 


■AuTnoL  V.   MlLLs^  /ft  Ernr. 

T'HTS  Cafe  was  removed  by  writ  of  error  from  the 
Court  of  Common  Pleas.  The  cafe  there,  (whkh'firc 
"Vol.  I.  arite  p.  477) f  was  Jtn  «6lion  of  covenant  aguind  Au- 
yiol,  a  bartkriipi,  for  non*payincni  of  rent  payable  qu^rterk. 
The  ^covenant  on  which  the  brench  was  alTigncd,  «fter  the 
•utol  vrords,  yielding  nrtd  paying,  i^c'^-As  as  follows:  **  A«d 
the  ifiaiid  Pct^r  James  (the  Defendant) 'for  himfelf,  hisherrs, 
executors,  :adminlftraiors,  and  afligns,  did  rhereby  covenant, 
:promif«,  and  agree,  (amongfl  other  things)  to  and  with  the 
.flrirf  Benjamin,  (the  Plaintiff),  his  heirs,  and  afligns,  that 
■lie  iKeTaid  Peiar  James,  his  heirs,  ekecnrors,  iidminiOra- 
*-ttfK)*  or  AiTigns,  (hould  and  would,  during  all  the  red  of 
Ihe  fitd'term,  thereby  demifed,  well  and  truly  pay,  or  caufe 
^obe'pafd,  unto  the  faid  Benjamm,  his  heirs  and  aiTfgn^ 
-the;iiiid  clear  yearly  rent  of  110/.  in  manner  and  form  «fop«- 
-^aid,  ^Ke^fding  to  tbe  true  intcAtaMd  tneaQit|goiA!l^*^^'«\•&.''«^-> 
.      Vol.  1L  H  h  A^^coxt^ 
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denture.*'     The  breach  was  the  non-payment  of  7,*]I,  lOr. 

for  a  quarter  endiog  December  2^.  1789. 

TheDefendant  pleaded  I  ft.  Noneftfaffum.  TA.Stiensar* 
rere.     3d.  '*  That  after  the  making  of  the  faid  indenture  iir 
the  faid  declaration  mentioned,  and  before  the  fuingoutof 
the  original  writ  of  the  laid  Benjamin  againft  the  faid  Peter 
James,  to  wit,  on  the  firft  day  of  January  in  the  year  of 
our  Lord  1789,  and  from  thence  until  the  day  of  fuing  out 
tl\e  commifTion  of  bankruptcy  hereinafter  mentioned'agfttift 
the  faid  Peter  James,  he  the  faid  Peter  James  was  a  trader, 
within  the  intent  and  meaning  of  the  feveral  ftatutes  made* 
and  then  in  force,  againft  bankrupts ;  that  is  to  fay,  a  mer- 
chant, dealer,  and  chapman,  to  wit,  at  London  aforefaid, 
in  the  parifti  and  ward  aforefaid,  and  during  all  that  time, 
ufed  and  exercifed  the  trade  and  bufinefs  of  a  oicrchant,  10 
buying  and  felling  divers  filks,  and  other  goods,  wares,  and 
merchandizes,  and  receiving  conHgnmentsof  filks,  and  other 
gocds,  and  felling  the  fame  on  commiffion  for  his  corr6' 
fpondentsand  cullomers,   for  profit  and  gain,  and  thereby 
fought  and  endeavoured  to  get  his  living,  as  other  perfons  ' 
of  the  fame  trade  ufuatly  do  ;  and  the  faid  Peter  James  To 
being  fuch  trader  as  atorefaid,  within  the  intent  and  mean- 
ing of  the  faid  fevtral  ftatuics  made  and  then  in  force  con- 
cerning bankrupts,  nnd  f-.  feeking  his  living  by  way  of  buy- 
ing and  fellinsr  as  nforefaid,  he  the  faid  Peter  James  after- 
wards,   and  hfivc  any  of  the-renl  or  motif y  in  the  faid  decUh 
rat  ion  mfntioned,  bccatjie  due  and  payable^  to  wit,  on  the  8th 
day  of  June,  in  the  year  atorefaid,  at  London  aforefatd,  in 
the  paiifli  and  ward  aforefaid,  l>ecame  and  was  indebted  to 
one   Gcoige  Tickner  Hardy,  genrlcirjan,  then  being  a  fob- 
jeQ  of  ihLs  realm,  in   100/.  of  lawful  money  of  Great  Bti- 
tain,  for  \o  much  irsoney,  before  that  time,  paid,  laid  cot, 
and  expendcil,  by  the  faid  George  Tickner  Hardy,  to  ud 
for  the  ufe  of  die  faid  Ptter  Taiiie>,  at  his  1[  iciai  sntbotc 
and   rcqntll;    ami   the  lalci    Pcier  James  I ?t mg  fo  indebted 
as  afcref.iid,  zr.d  being  a  ful»j?r.t  ol  this  realm,  and  fr  fi^^ek- 
iiig  his  living  h\  way  of  b'jyij'g  and  Iciiingi  as  aforefaidj  be 
the  faid  Peicr  JiinKs,.nitei  v  auis,  to  wit,  on  the  famt  dif 
and  year  Inft  afcrefa".!.  ai  Londcn  nforcraid,  m  tbc  pmm 
and  ward  rtfortlii'd,   (\\r  ihe  f\\;d  Gcrrcc  I'icki^rf  Hanly'io 
being  a  crtditur  ot  ihc   ir.id  Peter  Jame  ,  i^ihefl 

wholly   unfalivi-ed  hi?  dvb;)   mar.ifcliiy   /  i  .r?ir^i 

within  The  inltnt  and  meaning  of  the  fevcralHamte^  itkiM 
and  then  in  force  againft  bankrupts;  and  the  U'id  Pctrf  ! 
Jaiijcs  fo  being  and  rernnining  a  bankrupt  a«  atare/^fiL^^J 
the  faid  George  Tickner  liardy^  as  uell  tor  hiftiftlflMjU 
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ill  other  creditors  of  the  faid  Peter  James^  afterwards,  to 
eit,  on  the  9th  day  of  Jtioe,  in  the  year  aforefaid,  at  Weft-« 
ninfter  in  the  county  of  Middlefex,    to  wit^  at  London 
forefaid  in  the  parifli  and  ward  aforefaid,   exhibited  his 
ertain  petition  in  writing  to  the  Right  Honourable  Ed« 
yard  Lord  Thurlow,  then  Lord  Lyigh  Chancellor  of  Great 
kitain,   and  thereby  petitioned  the  faid  Lord  Chancellor 
>  grant  to  the  faid  George  Tickncr  Hardy  his  Majefty's 
Ofnmiflion,  to  be  di reded  to  fuch^  and  fo  many  perfons^ 
s  he  ihould  ^think  fit  to  give  his  authority,  of  and  con- 
sming  the  faid  bankrupt,  and  to  all  other  intents  and  pur- 
ofes,  according  to  the  provifions  of  the  ftatutes  made,  and 
len  in  force  concerning  bankrupts,  as  by  the  faid  petition 
smaming  in  the  Court  of  Chancery  of  our  Lord  the  now 
Ling,  at  Wedminfter  aforefaid,   more  fully  appears;  and 
le  faid  Peter  James  further  faith,  that  upon  the  faid  pe- 
tion  of  the  faid  George  Tickner  Hardy,   fo  exhibited  as 
t>refaid,   on  behalf  of  hinifelf  and  all  other  the  then  ere- 
itors  of  the  faid  Peter  James,  according  to  the  form  of  the 
atutes  in  fuch  cafe  made  and  provided,  for  giving  them  re^ 
gf  on  that  behalf,  afterwards  and  before  the  faid  fum  of  mo" 
*y  in  the  faid  declaration  mentioned ^  or  any  part  thereof  became 
te^   and  before  the  faid  fuppofed  breach  of  covenant  ^  to  wit, 
1  the  9th  day  of  June  in  the  year  aforefaid,  at  Wcilmin- 
er  aforefaid,  to  wit,  at  London  aforefaid,  in  the  parilh 
id  ward   aforefaid,  a  certain  commidion  of  our  Lord  the 
)w  King,    founded  upon   the  ftatures  made  and  then  in 
Tce  concerninii  bankrupts,  in  due  form  of  law  ifliied,  un- 
;r  the  Great  Seal  of  Great  Britain,  bearing  date  the  fame 
ly  end  year  lad   afore! aid,  direSed  to  Michael  Oodfon^ 
homas   Plumcr,  Edward  Finch  Hatton,  Robert  Comyn, 
id  C  hailcs  Probv,  Kfquires,  and  was  then  and  there  to 
lem  direi^ed,  by  wl  ich  faid  commitrion,  our  faid  Lord  the 
»w  Kingf  gave  full  power  and  authority  to  them  the  faid 
[ichael  Doiiloo,    Thomas  Plumer,  Edward  Finch  Hatton, 
obcrc  Comyn,  and  Chailes  Proby,  four  or  three  of  them, 
proceed,  according  to  the  laid  ()aru>e,  and  all  other  (la* 
les  then   in   fo»ce  concerning  bankrupts,    not  only  con- 
ming  the  afjrefaid  bankrupt,  his  body,  land-i,  tenement&^ 
ith  ^eehold  and  copyhold,   goods,   debrs,  and  all  other 
atrers  whatfoevtr,    but  atfo  concerning  all  other  peifons, 
r\o  by  concealment,    claim,    or  other wvife,  ihould  offend 
uching  or  concerning  the  prcmiiies,  or  any  part  thereof. 
Hind  the  ti'ue  intent  and  puiport  of  the  laid  iUtutes,  and 
do,    and  execute,  all  aiu)  everv  thing  acd  thii]g$  wha^t- 
sver^  a9  well  lor  aiul  towards  fatisfadion  and  payment  p£ 
U  b  2  \\)i^ 


46t'  KiKaU  B'Biiciit  '  , 

the credifors  of  tlve faid f feffer  f/Hariki  tofoinMi«iid fbrMH 
other  intents  anil  purpofes  Miatfbever^  ac^softfing  todieoi^  * 
der  and  prov'rfion  of  the  Aid  ftatMes,  «s  by  the  fud  faooh .  ] 
miffion  (Ainongft  other  things)  more  felly  Ippctirs :  by  tiniii  r 
of  which  faid  coxnmii&oiH  ind  by  fbrceof  tb^ftbtoceaafbie*  i 
feid^  the  faid  Michael  Dodfon,  EdMrd  Ftndi  Hatfon^  ant  ' 
Robert  Comjn,  three  of  the  <:oftitefiiiftii^  iNmed  ndi  ' 
faid  commifTion,  afterwards,  to  wit^  Mite  ^Hh  day  dfjw^ 
>n  the  year  aforefaid,  to  wit,  «t  LdOdOfti  «fittefaid»  in  thefl* 
rtOi  and  ward  afoFefaid,  having  taken  ufon^Mirelteatht 
barthenof  the  faid  comniiilkmy  rben  and  tb^edalyii- 
jadged  and  declared  the  (aid  Peter  James^  to  KaMbeen,  atf 
become  on  the  day  of  the  ifTu'mg  of  the  Ibid  cortimiftifti 
and  then  to  bt  a  bankrupt,  withift  the  iree  intent  mi 
meaning  cff  rhe  faid  (hitates»  fome  Or  one  of  tlteiA :  «BitM 
faid  Peter  Jahies  farther  fays,  that  afrerwarda^  to  wit|  m 
tfie  26th  day  of  June  in  tbe.year  aforefaid,  at  Londoli  afans- 
feidi  (the  faid  Peter  Jiit^nev  then  remaining  and  contbiMfa 
bankrupt  as  afoiefaid)  they  the  faid  Michael  Dodfon,  Ed- 
lizard  Finch  Hatton,.  and  Robert  Comyn,  in  Aie  manner^ 
and  according  to  the  form  of  the  ilatiite  in  fodh  cafe  ntide 
and  provided,  by  an  indenture  then  and  rheiv  duly  nmk. 
and  bearing  date  the  fame  day  and  year  lad  wkmSM, 
between  the  faid  Michael  Dodfon,  Edward  Finch  Hit- 
ton,  and  Robert  Comyn,  of  the  one  part,  and  Robrrt 
Mendam,  of  Wrtibrook,  -London,  Merchant^  Oeorp 
Marfh,  of  Broad  Street,  London,  fHk- broker,  andthefni 
George  Tickner  Hardy  of  the  ofhcr  part,  then  and  thoe 
duly  bargained,  difpofed,  affigned,  ^  fet  oter,  amoifi 
other  things,  the  faid  indenture  of  leafe  in  the  (aid  deco- 
ration mentioned,  and  all  the  eflate  and  intereft  of  the  fud 
Peter  Jam«»,  of,  in,  ftnd  to  the  fame,  and  of,  in,  andw 
the  premifcs  t hereby. dcmi fed,  to  rhe  feid  Robert  Mead* 
ham,  George  Marfli,  and  George  Ttckn«r  I  !.i;a\,  ^itvcU;^ 
Robert  Mendham,  George  Marfh,  ami  George  Tirtw* 
Hardy,  before  the  Taid  aflignment  h  made  NMhem  ft-«af«fc- 
fiid,  having  been  duly  chcff  n  afllgnec^- f^l  ^Ncdcbii,  r^^ 
diis.,  good*  and  chattels,  cflaie,  sfniiiften^  c^t  fht 
James,  the  bankrupt^  according  to  the  lonn  of  C  !,*:..:> 
in  fuch  cafe  made  and  ofiu'idtd),  lo  M4  it*  tlicm  the  (ill 
Robert  Mcndhjm,  Gco>ge  Msffli,  anri  Grmge  T^ciMrf 
Hardy,  their  executors,  ndminWlrator*,  and  sHigna,  fwHi 
thenceforth  for  the  refiJue  of  the  faid  tiemifed  renn,  <ittfl 
to  come  and  unexpired ;  by  virtue  of  witi^h  faiii  aii^iDenrt 
aH  the  eflate,  intereft,  and  term  of  year^  ihtn  foeoifietad 
oiiexpifcd,  property,  cUiim,  and  disman J,  of 
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jfam^  of  a^d  ia  the  (aid  iodenrure  of  Wafe,  and  of  and 
the  prei9ire9  thereby  demifedy  then  and  there  became, 
and  was  vefted  in  the  r»id  Robert  Mendhaoit  George 
Marfii,  ;ind  George  Tickner  Hardy,  as  Tuch  affigneeK  and 
the  faoae  from  ibence  hiitherto  hath  been,  and  liill  is^  vetted 
in  them,  the  faid  Robert  Mendham/  George  Mar(b»  and 
Geor<fC  Tickner  Hardy,  (the  {aid  conimiilion  iliU  remaining 
in  (oLi  force  and  ciie£^  in  bo  ways  fuperfeded,  cancelled, 
or  fdt-  lUide)^  and  the  faid  Robert  Mendham,  George  Marihj 
and  G^rge  Tickner  Hardy»  then  and  there,  to  wit,  on  th^ 
faaie  d^y  aad  year  lad  aforefaid,  at  London  aforcfaid,  he- 
canifly  and  were  and  for  a  long  time,  to  wit,  from  hence  bi*- 
tbitrto  bttve  been  poiTciTed-,  ol  and  in  the  faid  demifed  pro- 
RaifcA^  with  the  appurtenances,  and  this  (he  faid  Ptter  Jainea 
i|  ready  to  verify,  &c.^ 

To  this  pWd  there  was  a  general  demurrer,  and  i(Iu^ 
JDined'on  the  t^o  (ird.  And  the  Cpurt  of  Common  Pieas, 
after  bearing  the  cafe  twice  argued,  gave  judgn»nt  for  the 

FI^BlifT. 

The  Cafe  was  now  argued  much  at  length  by  Mr.  Part 
for  the  {MaintiGF  in  Lfror,  and  this  Court  gave  judgment  as 
fellows: 

LordKknyo)?,  Ch.  J.— ^Ir  was  not  owing  to  any  doubt 
tbal  we  entertained  on  this  queAion  that  we  did  not  pro- 
Mttfice  judgment  when  the  ciife  was  argued ;  but  as  a  cafe 
was  alluded  10  in  fhhartf  ( H^adham  and  Marlowe^  82^,  which 
wa^  not  argued  upon  at  the  Bar,  we  wi filed  to  have  an  oppor* 
tiuity  of  cKaniining  that  cafe  before  we  gave  our  opinion, 
Bttt  og  looking  into  it,  we  think  that  it  doesnot  prefis  upon  the 
prtfent  ca.fe;  and  we  ^re  all  of  opinion  (in  which  Mr.  J.  Buller* 
who  is  now  abfcot,  concurs)  that  the  judgment  of  the 
Court  of  Common  Plea^  mud  be  affirmed.  It  is  extremely 
dear  that  a  perfon,  who*,  enters  into  an  exprefs  covenant 
iaa  leafe,  continues  liable  on  his  covenant,  notwithfiand* 
ing  the  leafe  be  aiTigned  over.  The  diftinSton  between 
tlie  aiSions  of  debt  and  covenant,  wh'*ch  was  taken  in  early 
timea,  is  equally  clear :  if  the  leflte  afTii^n  over  the  leafe,  and 
tha  Icflbr  accept  the  ailiguee  as  his  leflfee,  either  tacitly  or 
Bxiircfsly,  it  appears  by  the  authorities  that  an  a3ion  of 
debt  will  not  lie  againft  the  ori^n^l  Icil'ee ;  but  all  thofe 
cafci  with  one  voice  declare  that,  if  there  be  an  exprefs  cO" 
vmumi^  the  obligation  on  fuch  covenant  dill  continues. 
Aod  this  ft  founded  not  on' precedents  only,  but  on  reafon  ; 
for  when  a  landlord  grant  a  leafe*  he  felecls  his  tenant ;  he 
trufta  to  tbc  (kill  and  rePponiibility  of  that  tenant ;  and  it 
be  endured  that  he  fliouU  afierwavdsiNM  dvavVie^oSi 
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his  adton  on  the  covenant  to  which  he  traded  by  an  aft 
to  which  he  cannot  objefi,  as  in  the  cafe  of  «p  ezecotioo. 
In  fuch  a  cafe,  the  Icdor  has  no  choice  of  the  under-tenant: 
{o  here  the  Adls^nees  are  bound  to  fell  the  term,  and  pcrhapi 
they  may  aflign  to  a  perfon  in  whom  the  Icflbr  has  no  coo- 
fidence. 

l^hen  it  remains  to  be  confidered  whether  any  exceptioa 
to  tiiat  general  rule  has  taken  place  in  the  cafe  of  a  bank- 
ruptcy. It  Teemed  admitted  in  the  argument,  and  indeed  it 
cannot  be  difputed  that,  where  a  difpofition  of  the  leafe  has 
been  made  by  virtue  of  ^  fieri  facias  f  or  an  elegit^  the  leilee 
continues  liable  on  his  covenant,  notwithftanding  theefiiie 
be  taken  from  him  againft  his  confent.  On  tlie  fame  prin- 
ciple the  South-fea  Diredor  was  held  liable,  although  he 
was  deveded  of  his  property  by  the  a£l  of  confifcation.  So 
in  the  cafe  oi  an  attainder,  and  other  cafes,  which  it  is  not 
nccefl'ary  to  mention  particularly,  as  they  are  all  collefted 
in  the  report  of  this  cafe  in  the  Common  Pleas.  Then 
what  is  there  peculiar  in  the  cafe  of  a  bankrupt,  which 
fhould  differ  it  from  thofe  cafes?  No  A€t  of  Parliament  has 
faid  that  he  (hall  be  difcharged  from  his  covenants;  nei- 
ther is  there  any  refolution  in  either  o(  the  Couits  of  Law 
to  that  effed :  but,  on  the  contrary,  it  has  been  uniformly 
determined  in  all  the  various  cafes  on  the  fuhjed  that,  for 
all  contracts  which  are  not  to  be  performed  rill  a  period 
fubfequcnt  to  the  bankruptcy,  the  bankrupt  (hallftillbe 
liable,  notwithftanding  he  is  ilripped  of  all  his  property; 
as  in  thecife  of  Goddard  v.  Vanderhfydcuy  and  many  others. 
So  in  this  cafe  the  defendant's  liability  to  pay  happened 
after  the  bankruptcy;  and  therefore,  on  the  principle  of 
thofe  cafe<;,  he  remains  liable,  notwithftanding  the  coOH 
milnon  of  bankrupt  devefted  him  of  all  his  property,  (or  a 
certificate  would  only  have  mad;;  him  a  new  man  fnxntbt 
time  when  the  aft  of  bankruptcy  was  committed.  Botia^ 
fiances  have  occurred  where  perfons,  who  have  been  decbrcd 
bankrupts,  have  been  poflTeiTed  of  confideraMe  property  $Itff 
paving  all  their  debts;  as  in  that  of  Sir  S.  Evmu  Thcilifl 
reafon,  why  ftiould  r.  perfon  not  continue  liable  on  hil  co* 
venant  when  his  afrairs  are  arrar^ed  ?  Then  it  was  cofi* 
tcnd;d  that  the  bankruptcy  put  an  end  to  ihe  pr tvity  of  cuim 
traS:  but  thit  argument  is  not  wellfour^dtd;  for  it  nfifl 
aiked  by  f.ord  Hardwicke  in  the  cafe  of  Hornby  v.  HmhIiiA 
•^  What  is  there  here  to  difcharge  the  privity  of  <^ticiiidor 
eftate  between  the  lefiTor  and  leffec?  Or  what  is  there  todtf* 
charge  an  ex jprcfs.  covenant?"  In  the  language  of 
HarJwickej  \  may  afkiVie  Umt,  c^^^vvm^W^hk^ 
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the  landlord  done  any  ad  to  d'lfcharge  the  lefTee  ?  Even  in 
cafes  where  the  landlord  has  exprefsiy  confented  to  receive 
the  aflignee  as  his  tenant,  the  original  iefTee  has  always  been 
held  liable  on  his  covenant ;  and  thofe  are»  in  my  opinion^ 
much  Wronger  cafes  than  the  prefent,  where  the  affignees  are 
forced  upon  the  landlord  without  his  confent.  This  is  like 
the  cafe  of  an  execution;  and  indeed  in  fome  of  the  books 
it  is  called  a  (I atute  execution.  In  every  view  of  the  queftion» 
therefore,  1  am  clearly  of  opfnion  that  thiscafe  was  properly 
decided  in  the  Court  of  Common  Fleas,  and  that  that  judg^ 
Oieut  ought  to  be  affirmed. 

Judgment  affirmed. 


TunBS    V.   U  AKKisov  and  Sou. 


On  the  trial  of  this  adion  it  appeared  that  the  Defendants 
wer^  father  and  fon^  and  differences  arifing  between  the 
fon  and  his  wife«  they  feparated,  and  the  Defendants  co- 
venanted to  pay  the  wife  an  annuity  of  jo/-  a  year,  and  to 
pay  all  the  debts  contraScd  by  her,  which  her  huftand  was  . 
by  law  liable  to  pay.  That  the  wife  at  this  time  had  con- 
traSed  a  debt  to  the- Plaintiff,  for  money  paid  and  laid  out 
for  ueceffaries  for  one  John  Perrin,  her  infant  fon  by  a  for- 
mer hufcand,  at  herrcquefl. 

A  verdiS  was  taken  for  tlie Plaintiff,  which  now  came  be- 
fore the  Court,  fubjea  to  tlie  queftion.  Whether  the  huf- 
band  is  bound  to  pay  -this  debt  for  the  maintenance  of  his 
wife's  child  by  a  former  hufband  ? 

Lord  Ken  yon,  Ch.  J. — By  the  record  of  the  Cafe  of 
Rex  v.  Mumay,  Stra.  \  90,  it  clearly  appears  (hat  the  wife 
was  alive  when  the  order  was  made.  The  Court  in  that 
cafe  reverfed  the  order  of  maintenance,  on  the  ground  that 
the  fiatute  of  Elizabeth  only  extends  to  natural  relations. 
Therefore,  on  the  authority  of  that  cafe,  we  are  of  opinion 
that  the  hufband  is  not  liable  for  the  expences  of  maintain- 
illig  the  wife's  child  by  the  former  hufband ;  and  confequently 
that  thpfe  articles  in  the  account  muft  be  difallowed. 


De 
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The  Plaintiffs  ha«io§  t^n  out  a  fii|tMA  sgirinft  tfat.  Qc* 
f«BcbmS|.  fcnt  it  to  their  iig^nt  in  Comiw«U«  vAo  applkdta 
the  Sheriff  far  a  warnanr  o»  iCy  dirodadta  hi&Qwa  Clar^ 
by  reafon  that  the  Under-Sheriff  w^.cooceraedtaa  Axtdmaf 
for  ene  of  the  Defendants.  The  Sheriff  accordingly  granted 
a  warrant  to  the  Clerk,  and  the  Defendant  was  arrefted 
and  efcaped ;  and  now  upon  a  mptton  to  fet  aiide  the  nik 
for  the  Sheriff  to  return  the  writ,  it  was  contended  that  the 
Plaintiffs  had  no  right  tp  a  return  of  the  writ,  as  the  Sheriff 
had  granted  the  warrant  to  a  (pecial  bailiff  at.  the  fMrticular 
rtqueft  of  the  Plaintiff. 

Lord  Kenton»  Ch.  J. — The  rule,  which  hasbcenob^ 
tained,  to  require  the  Sheriff  to  return  the  writ,  canndtbe 
fupported.  I'he  Plaintiffs  fay,  that,  becaufe  the  bailiff, 
nominated  by  them,  and  at  their  fpecial  requeft,  has  mif- 
condu£led  himfelf,  the  Sheriff  ihall  be  anfwerable  for  his 
mifconduS:  but  it  feems  to  mc  that  it  was  a  groundlefs  ap- 
plication. Thr  cafes  cited  are  not  applicable  to  the  prefent: 
rhf  queftion  in  T'ates  v.  Frecleton  was.  Whether  or  not  the 
agent  were  authorised  to  receive  the  debt  ?  and  the  Court 
very  properly  determined  that  he  exceeded  the  power  given' 
to  him.  But  here  the  agent  was  empowered  to  put  the  writ 
in  force,  whlchcertainly  includes  the  form  and  the  mode  of 
executing  it. 

Bit  i.lkr,  J. — The  plaint  iffsliaveafted  wrong  throughout. 
In  the  firll  place  the  application  to  the  Sheriff  was  out  of 
the  ordinary  courfe  of  bufinefs;  he  is  ignorant  of  the  fbrfin 
of  the  office ,  and  though  he  be  refponfibie  for  the  a£b  of 
his  Under-Sheriff,  yet  this  kind  of  bufinefs  is  enurefy  cwi-^ 
d«9ed  by  the  Under-Sheriff.  The  application  too  was  for 
a. favour;  it  was  to  indulge  the  plaintiffs  with  tlie  iiomini'* 
tion  of  their  own  bailiff;  who  perhaps  fuffered  the  parry  to 
efcape  in  order  to  charge  the  Sheriff.  And  nQw  the  plain*, 
tiffs  contend  that,  by  this  contrivance,  they  are  enlitkd  to 
inaintaln  an  aSion  againft  the  Sheriff  for  the  pufpofe  of 
driving  him  to  bring  another  adion  againft  their  own  agent. 
But  this  queilion  does  not  arife  now  fpr  the  fird  time ;  it 


has  been  repeatedly  held  that  if  a  fpeciiil  bailiff  be  ap« 
pointed  on  the  nomination  of  the  Plaintiff,  the  latter  mu/l 
take  the  confequence  of  the  a^  of  the  former:  the  Cour^ 
has  confidered  them  as-  the  ads  df  the  Plaintiff  kimfelf,  and 
has  refufed  to  call  on  the  Sheriff  to  return  the  writ  in  fuch 
pafcs. 

^ule  abfolote. 


N  u  T  T    V.    V  E  m  1*  E  ¥• 


The  Defendant  ^f/n^/^f^  was- arrefted.  Alotloii  ta  dif<« 
rbarge  him  upon  Common  Bait. 

The  Court  laid.— » In  the  cafe  of  Kh^t  v.  Nbrmart 
(T.  R.ji  2  79)»  the  defendant  became  infane  ajhr  the  arreft  ; 
but  we  auuiot  intecitre  in  thi»  aSc  any  more  than  in  tb^ 
oiber. 

Rate  fo&ftd; 


Bekket    V*    NiCKtOtS. 


The  queftion  was.  How  many  days  were  allowed  to  a 
Defendant  to  put  in  bail  in  error  ? 

By  the  Court.  He  has  four  clear  days ;  and  in  this  Cafe 
the;  Judgment  being  figned  on  Monday,  the  Plaintiff  is 
not  eotitled  to  fue  out  execution  tilt  Saturday. 


HCVi^^ 


HOUSE    OF    LORDS, 

February     3,     1791- 


MiNET  onJ  Fector,  tff/i/ff^  Gibson  and  JoHNfiOWt 
m  Error, 

This  aflion  was  tried  before  Lord  Kenyon,  at  Guildhall, 
in  the  Michaelmas  Sittings,  1789.  There  perhaps  never 
v^as  tried  a  cauie,  in  the  event  ot  which  a  larger  property 
was  involved.  Upwards  of  a  million  of  money  was  fup- 
pofed  to  lie  in  bills  drawn  in  a  manner  Amilar  to  the 
prefent. 

Livefey  and  Co.  drew  a  Bill,  of  Exchange  on  Gibfon  and 
Johnfon,  for  j^.721  5/.  dated  February  18,  1788,  and  pay- 
able at  three  months,  to  John  NVhite.  or  Order,  who  was 
a  ^duiovis  payee. 

This  kiiW  was  accepted  by  the  Defendants,  and  difcounted 
by  the  Plaintiffs :  who,  ^f  courfe,  in  the  charafiter  of  in- 
dorfers,  for  a  full  and  valuable  confideraticn^  brought  this 
adipn  aga^nft  the  acceptors. 

The    Declaration. 

London.  To  wit,  Thomas  Gibfon,  lat€  of  London, 
Merchant,  and  Jofeph  Johnfon,  late  of  the  fame  place, 
Merchant,  were  attached  to  anfwer  Hugh  Minet  and  James 
Peter  Fe6)or,  in  a  plea  of  trefpafs  on  the  cafe.  And  where- 
upon tb.c  fnid  Hughes  and  James  Peter,  by  Edwin  Dawes, 
their  Attorney,  complain. 

Firji  count. — For  that  whereas  certain  perfons  ufiog  trade 
and  commerce  as  co-partners,  in  the  co-partncr(hip  name 
and  firm  of  Livefey  Hargreave,  and  Comjianyj  on  the  liiih 
day  of  February,  in  the  year  of  our  Lord  178^,  at  Man- 
chefler,  to  wit,  at  London  aforcfaid,  at  the  partOi  oi  St. 
Mary- le- Bow, in  the  Ward  of  Cheap,  according  to  the  vfage 
and  cuftom  of  merchants,  made  their  eerlaln  Btil  ot  Ex- 
change in  writing,  the  hand  of  one  of  the  faid  co-partners^ 
on  their  joint  account,  and  in  their  co-partnerfhip  name 
and  firm,  to  wit,  Livefey,  Hargreave,  and  Co.  being  there-' 
unto  fuWcribcd,  bearing  date  the  fame  day  and  year  aforc- 
faid, and  dircded  the  fame  Bill  of  Exchatigc  to  the  faiJ 
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Thomas  Gibfon  and  Jofcph  Johnfon,  by  the  names  and 
defcription  of  Mefirs.  Gibfon  and  Johnfon,  Bankers,  Lon- 
don, and  thereby  required  the  faid  Thomas  Gibfon  and 
Jofeph  Johnfon,  ihrec  months  after  dare,  to  pay  to  Mr, 
John  White,  or  order,  £.  721  5/.  value  received,  with  or 
without  advice;  ihey  the  (aid  Livefey,  Hargreave,  and 
Company,  then  and  there  well  knowing  that  no  fuch  pcrfon 
as  John  White,  in  rhe  faid  Bill  of  Exchange  mentioned^ 
exifted.  Upon  which  faid  Bill  of  lixchangc,  afterwards^  to 
wit,  on  the  fame  day  and  year  aforefaid,  at  London  afore* 
faid,  at  the  parilh  and  ward  aforefaid,  a  certain  indorfe- 
ment  in  writing  was  made,  purporting  to  be  the  iiidorfe- 
ment  of  John  White^  named  in  the  faid  bill,  and  to  be 
fubfcribed  with  his  hand  and  name,  and  which  faid  indorfe^ 
ment  purported  to  require  the  faid  fum  of  money,  in  rhe 
faid  Bill  of  Exchange  contained,  to  be  paid  to  the  faid  Live* 
fey,  Hargreave  and  Company,  or  their  Order.  And  the 
faid  Bill  of  Exchange,  being  fo  tndorfed  ias  aforefaid,  they 
the  faid  perfons  ufing  trade  and  commerce  in  the  name  and 
firm  of  Livefey,  Hargreave  and  Company,  as  aforefaid,  af- 
terwards, to  wit,  on  the  fame  day  and  year  aforefaid^  at 
London  aforefaid,  at  the  parifh  and  ward  aforefaid,  by  a 
certain  indorfement  in  writing,  made  upon  the  faid  Bill  of 
Exchange,  and  fubfcribed  with  the  hand  and  name  of  one 
Abfalom  Goodrich,  by  procuration  of  the  faid  Livefey, 
Hargreave  and  Co.  according  to  the  ufagd  and  cudom  of 
merchants,  appointed  the  faid  Aim  of  money,  in  the  faid 
Bill  of  Exchange  contained,  to  be  paid  to  the  faid  Hughes 
and  James  Peter,  and  then  and  there  delivered  the  faid  Bill 
of  Exchange,  fo  tndorfed  as  aforefaid,  as  well  with  the  name 
of  the  faid  John  White,  as  with  the  name  of  the  faid  Ab- 
falom, to  the  faid  Hughes  and  James  Peter;  which  faid  Bill 
of  Exchange,  afterwards,  to  wit,  on  the  fame  day  and  year 
aforefaid,  at  London  aforefaid,  in  the  parilh  and  ward  afore- 
faid, according  to  the  ufage  and  cuflom  of  merchants,  was 
(hewd  and  preiented  to  the  faid  Thomas  Gibfon  and  Jo- 
fjeph  Johnfon,  for  their  acceptance  thereof;  and  the  faid 
Thomas  Gibfon  ami  Jofeph  Johnfon  then  and  there  ac- 
cording to  the  ufage  and  ciidom  of  merchants,  accepted  the 
fame,  they  the  faid  Thomas  Gibfon  and  Jufeph  Johnfon 
then  and  there  well  knowing  that  no  fuch  perfon  as  John 
White,  in  the  faid  Bill  of  Exchange  named,  cxided.;  and 
that  the  name  of  John  White,  fo  indorfed  on  the  faid  Bill 
of  Exchange,  was  not  the  hand-writing  of  any  perfon  of 
that  name ;  by  reafon  whereof,  and  by  force  of  the  ufage 
fuid  cuftom  of  merchants^  the  faid  Thotaai&  OM^^xv  ^\A 
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Jbfepb  Johnfon  btcame  liaMe  (o  pay  to  tli»  Aid 
and  Jaoies  P<:ter  the  fiiid  fam  of  moncf  io  the  Taad  Bit) 
of  Exch^ge  eoatained^  according  to  the  ^eaor  and  eiFocI 
ci  the  faid  Bill  of  Exohange,  and  their  accepcance  thereof^ 
as  afbrefaid.  Aod  being  fo  liable,  they  tbe  faid  ThcijHiai| 
Gihfon  and  Jofcpb  Johnfon,  afttfwards,  to  wit,  on  the 
fame  day  asd  year  afbrefaid,  at  London  afere&id»  at  tb& 
pan&  aod  ward  aforefaid,  undertook,  and  to  the  faid  Htigbea 
and  James  Peter  then  and  there  faithfuUr  promifed  tapaf 
thKin  the  Cud  ftina  of  money  in  the  faid  Bill  of  £xfibaQg« 
contained,  according  fo  the  tenor  and  effed  of  the  faid  KU 
of  Exchai»ge,  and  theii  acceptance  thereot,  as  aforefaid. 

Sficond  »f//i^.-*-And  whereas  aJfo,  the  fkid  perfona  ufisg 
trade  and  commerce  as  co-partners,  in  the  co-partnerihip. 
name  ;and  firm  of  Livefey,  Margfieave  and  Company,  en 
the  faid  i8eh  day  of  February,  in  the  faid  year  of  oiv  Lord. 
r788,  at  Maochefler,  to  wit,  at  LoPtdoo  afoFe(aid>  in  the 
parilh  and  wstrd  afbrefaid,  according  to  the  nfage  and  cuf- 
tom  of  merchants,  made  their  certain  other  Bill  of  Exchange 
in  writinf^,  the  hand  of  one  o^  the  faid  co>partners  on  thek 
joini  account,  and  in  their  faid  co-partner(htp  name  and 
firm,  10  wit,  Livef'ey,  Hargreave  and  Company,  being 
thereunto  iuhfciibed,  bearing  date  the  fame  day  and  year 
aforelaid,  and  : hen  and  there  dire^^ed  the  faid  lail-mention- 
cd  Dill  of  Hschange  ro  the  fiid  Thonus  Gibfon  and  Jofcpb 
Joii.iQDy  by  the  names  and  dcfcripticn  of  MeflViC  Gibioo 
aiHi  Johnfon,  Bankers,  London;  and  thereby  reiijuired  the 
faid  Thomas  Gibfon  and  Joftph  Johnfon,  three  monihs  a^ 
ter  date,  to  pay  to  Mr.  John  White,  or  Order,  jf. 721  5^.  wk 
lue  received,  with  or  without  advice ;  they  the  faid  Livefey, 
dargreave^nd  Company,  then  and  there  well  knowing  that 
the  faid  lad  named  John  White  was  not  a  perfon  dealing 
with,  or  knowji  to  the  faid  Livefey,  Hatgreave  and  Com^ 
pany,  and  ufiiig  the  name  of  the  faid  John  White  in  th» 
Aime  bill,  as  a  nominal  perfon  only,  anif  intending  not  ta 
deliver  the  fame  to  him,  or  to  procure  the  fame  to  beaflto» 
ally  endorfed  by  him;  upon  which  faid  laft-mcntioned  Bitt 
of  Exchange,  afterwards,  to  wit,  on  the  fanfie  day  and  year 
aforefaid,  at  London  afore  faid «  at  the  parifh  arid  ward  afor^ 
faid,  a  certain  indorfemen?  in  writing  was  made,  purporting 
i!o  be  the  indorfement  of  John  White,  named  in  the  fame 
bill»  and  to  be  fubfcribed  with  his  hand  and  name;  and 
•which  faid  I  a  ft -mentioned  indorfement  purported  10  requiie 
the  faid  (urn  o^  money,  in  the  fame  Btll  of  Exchange  coo* 
tained,  to  be  paid  10  the  faid  [>ivefey,  Hargreaveand  Coot* 
^""^  ~T  their  order ;  and  vVitWv4\«5!l-vi«oxv&^d  Bill  of  ~ 
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dfiftnge,  being  ~fo  indoFfed  as  aforefsid^  they  the  faid  pcffoot 
iifing  trade  and  conMi^rce  in  ihe  name  and  iirni  of  LiVeifey^ 
Wargreavc  atid  Company,  ks  aforefaTd,  afterwards,  to  wir>  on 
the  fame  day  and  year  aforefaid,  at  London  aforefaid,  at^lifc 
-fiHPini  and  ward  aforefaid,  by  a  certain  indorfeirfent  madb 
tipoh  the  faid  krft.m^nrioned  BiU  of  Exchange,  and  fubforibu 
«d  wirh  rhe  hand  and  name  of  one  Abi'alom  Goodrich,  by 
procuration  of  the  faid  LH'^fey,  Hargrcavc  and  Compati^ 
actordifng  to  the  ^hgt  and  cuftom  <»f  merchants,  af poimed 
the  fakl  fi^m  df  money,  m  the  faid  laft-mcntioned  BiM  Jrf 
Exchange  contained,  to  he  paid  to  the  faid  Hi^hes  and  JafMa 
Peter,  and  then  and  there  delivered  the  faid  laff-nvennoned 
'Bifl  of  Exchange,  fo  i^orfed  as  aforefaid,  to  thefaid  Hugh«a 
aiid  James  Peters,  -w'ithout  having  dehvered  the  feme  bill  tk> 
the  faid  John  White,  and  without  an^y  adoal  indorfemcM 
or  aflTignment  of  fhfc  fame  bill  by  the  faid  Johii  White ; 
-wbicfh  faid  hft-n»entioncd  Bill  of  Exchaiige,  fo  indorfed  aa 
aforefaid,  afterwards,  ro  wh,  on  the  fame  day  and  yeat 
aforefaid,  at  London  aforefaid,  in  the  pariih  atxl  ward  afore- 
faid, according  to  the  ufage  and  cnftom  of  merchants,  wifs 
!fheWn  and  prcffented  to  the  faid  Thomas  Gibfon  ^nd  Jofc^ph 
fohnfon  for  their  acceptance  thereof;  and  the  faid  Thomtis 
Oibfon  and  Jofeph  Johnfon,  then  and  there  well  knowing 
(hat  the  faid  Livefey,  Hafrgreave  and  Company^  had  made 
end  delivered  the  feme  bill  ih  manner  aforefaid^  and  whh 
ftict)  intention  as  aforefaid>  and  that  the  name  of  John  White^ 
iiidorfed  upon  the  faid  lad  mentioned  Bill  of  Exchange,  was 
.  not  the  proper  hand-writing  of  John  White,  in  the  (ame  bill 
Thentioried,  then  afid  there  accepted  the  fame :  by  reafon 
^4icrfcof,  »nd  by  force  of  the  ufage  and  cuftom  of  merchanra, 
the  faid  Thomas  Gibfon  and  Jofeph  Johnfon  became  liable 
16  pay  to  the  faid  Hughes  and  James  P^ter  the  faid  fu^  6f 
tn6ney  in  the  fafd  lail-mentioned  Bill  of  pTCchange  contained, 
iKCording  to  the  ic^nor  and  cffFeS  of  the  faid  hft-mentioned 
Sill  of  Exchange,^  and  their  acceptance  thereof,  as  aforefaid. 
And  being  fb  Hable,  they  Jtlie  faid  Thomas  Gibfon  and  ja- 
Ttft>h  Johnfon,  aficrwards,  lo  wit,  on  the  fame  day  andyesit 
-alorefaid,  at  ^>ondon  aforefaid,  in  the  pariih  and  wardafort* 
faid,  undertook,  and  to  <lie  faid  Hughes  and  James  Peter  theti 
at»d  there  faithfully  promifed  10  pay  to  them  the  faid  fum 
of  money  in  the  faid  laft- mentioned  Bill  df  Exchange  cbn- 
lained,  according  to  the  tenor  and  tStSt  of  the  fame  bill,  arkl 
ibeir  acceptance  thereof,  as  laA  aforefaid. 

T/Urd  tourit. — And  whereas  alfo,  the  ftid  pcrfons  ufii^ 
tnfde  and  commerce  fts  co-partners^  in  the  oo-partner(hip 
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name  and  firm  of  LiveCey,  Hargreave  and  G>mpaa]ronthc 
faid  18th  day  of  February,  in  the  faid  year  of  our  Lord 
1 7889  at  Mancheiler,  ta  wii,  at  London  aferefaid,  at  the 
partlh  and  ward  aforefaid,  according  to  the  ufage  and  cuf- 
tom  of  merchants,  made  their  certain  other  Bill  of  Ex- 
change in  writing,  the  hand  of  the  faid  co-partners,  on  their 
joint  account,  and  in  their  faid  co-partnerlhip  name  and 
£rm,  to  wit,  Livefey,  Hargreave  and  Company,  being 
thereunto  fubfcribed,  bearing  date  the  fame  day  and  year 
aforefaid,  and  then  and  there  direded  the  faid  lad-mentioned 
Bill  of  Exchange  to  the  faid  Thomas  Gibfon  and  Jofeph 
John  Ton,  by  the  names  and  defcription  of  Meflrs.  Gibfon 
and  Johnfon,  Bankers,  London ;  and  thereby  required  the 
faid  Thomas  Gibfon  and  Jofeph  Johnfon,  three  months 
after  date,  to  pay  to  them,  the  faid  Livefey,  Hargreave  and 
Company,  by  the  name  and  defcription  of  Mr.  John 
White,  or  Order,  £'^^l  5^.  value  recetved,  with  or  with- 
out advice.  And  the  lame  perfons  fo  uflng  trade  and  com* 
merce,  in  the  name  and  firm  of  Livefey,  Hargreave  and 
Company,  as  aforefaid,  afterwards,  to  wit,  on  the  fame  day 
and  year  aforefaid,  at  London  aforefaid,  in  the  pari(h  and 
ward  aforefaid,  by  a  certain  indorfement  in  writing  made 
upon  the  faid  lail-mentioncd  Bill  of  Exchange,  fubfcribed 
with  thehapd  and  name  of  one  Abfalom  Goodrich,  by 
procuration  of  the  faid  Livefey,  Hargreave  and  Company, 
according  to  the  ufage  and  cudom  of  merchants,  appointed 
tlie  faid  fum  of  money,  in  the  faid  laft-mentionecj  Bill  of 
Exchange  contained,  to  be  paid  to  the  faid  Hughes  and 
James  Peter,  and  then  and  there  delivered  the  faid  laft* 
mentioned  Bill  of  Exchange,  fo  indorfed  as  aforefaid,  and 
alfo  having  the  name  of  John  While  indorfed  upon  the 
fame,  to  the  faid  Hughes  and  James  Peter  ;  which  faid  laft-  • 
mentioned  Bill  of  Kxchr4nge,  alkrwards  to  wit,  on  the 
fame  day  and  year  aforefaid,  at  London  aforefaid,  in  the 
paii(hand  ward  aforefaid,  according  to  the  ufage  and  cuftoa 
of  merchants,  was  Ihewn  and  ptefented  to  the  faid  Tboi' 
mas  Gibfon  and  Jofeph  Johnfon,  for  their  acccpiaDCt^ 
thereof  ;  and  the  faid  Thomas  Gibfon  and  Jc^fcph  Johnfon, 
then  and' there,  according  lo  the  ufage  and  cullosn  of  mer- 
chants, accepted  tlie  fame  :  by  leafon  whefe*vt,  atnd  hf 
force  of  the  ulagc  ar.i!  ciillom  <\  merchants,  the  faul  ThOr 
mas  Gib  Ton  and  jo.eph  Joi.njon  iK:came  iiabSe  10  pay  to 
the  faid  Hiiges  and  jaines  Pelcr  the  faid  fam  of  rrH^ney 
in  the  faid  laft-mentioned  Hill  of  Excharge  coatameH, 
according  to.  the  tenor  and  tficcl  of  ihe  faid  lall-mentionti! 
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Bill  oF  Exchange,  and  their  acceptance  thereof,  as  aforefai^. 
Aiul  being  fo  liable,  they  the  faid  Thomas  Gibfonand  Jo- 
feph  Johnfon,  afterwards,  to  wit,  on  the  fame  day  and  year 
aforel'aid,  at  London  aforefaid,  at  the  parifli  and  ward  afore* 
i-Aidf  undertook,  and  to  the  faid  Hughes  and  James  Peter 
then  and  there  faithfully  promifed  to  pay  to  them  the  faid 
fum  of  money  in  the  faid  bft-racntioned  Bill  of  Exchange 
contained,  according  to  the  tenor  and  tffcGt  of  the  famebill^ 
and  iheir  acceptance  thereof,  as  iaft  aforefaid. 

FourtA  coi/h/.— And  whereas  alfo,  the  faid  perfons  ufing 
trade  and  commerce  as  co-pirtners,  in  the  co-partnerihip 
name  and  firm  of  Livefey,  Hargrcave  and  Compan)%  on 
the  faid  i8th  day  of  February,  in  the  faid  year  of  our  Lor^l 
I  788,  at  Manchefter,  to  wit,  at  London  aforci^iid,  at  the 
parifh  and  ward  aforefaid,  according  to  the  ufage  andcuftom 
of  merchants,  made  their  certain  other  Bill  of  Exchange 
in  writing,  the  hand  of  one  of  the  faid  co-partners,  on  their 
joint  account,  and  in  their  faid  co-partner(hip  name  and 
firm,  to  wit,  Livefey,  Hargreaveand  Company,  being  there- 
unto fubfcribed,  bearing  date  the  fame  day  and  year  afore- 
faid;  and  then  and  there  direSed  the  faid  laft-^mentioned 
BilF  of  Exchange  to  the  faid  Thomas  Gibfon  and  Jofeph 
Johnfon,  by  the  names  and  dcfcripiion  of  McfTrs.  Gibfon 
and  Johnfon  Bankers,  London  ;  and  thereby  requeued  them, 
the  faid  Thomas  Gibfon  and  Jofeph  Johnfon,  three  months 
aficr  date,  to  pay  to  Mr.  John  While,  or  Order,  ;^.  7a  i  5/. 
value  received,  with  or  wichout  advice;  and  then -and  there 
delivered  the  faid  Bill  of  Exchange  to  the  faid  John  White  ; 
and  ih^  faid  John  While  afterwards,  to  wit,,  on  the  fame 
day  and  year  aforefaid,  at  London  aforefaid,  in  the  parish 
and  ward  aforefaid,  according  to  the  ufagc  and  cuftom  of 
merchants,  indorfed  the  faid  Bill  of  Exchange;  and,  by  ihat 
indorfement,  appointed  the  faid  fum  of  mqney,  in  the  faid 
Ull- mentioned  Bill  of  Exchange  contained,  ro  be  paid  to 
the  faid  Hughes  and  James  Peter,  and  then  and  tiicre  de- 
livered the  iaid  lall-memioned  Bill  of  Exchange,  fo  in- 
dorfed, to  the  faid  Hughes  and  James  Peter;  which  faid 
Bill  of  Exchange  afterwards,  to  wit,  on  the  fame  day  and 
year  aforefaid,  at  London  aforefaid,  in  the  parifli  and  waid 
aforefaid,  according  to  the  ufage  and  cuftom  of  merchants, 
was  (hewn  and  prefenttd  to  th«  faid  Thomas  Gibfon  and 
Jofeph  Johnfon,  f^-r  their  acceptance  thereof;  and  the  faid 
Thomas. Gibfon  acd  Jofeph  Johnlon,  then  and  there,  ac- 
cording to  the.  ufage  and  cuftom  or  merchants,  accepted 
ihc  fame;  .by  rcafon  whereof,  and  by  force  ot  the  ufjgc and 
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ciklloni  in  fnefchsntSy  'Hic'Ikid  iifDltiudiliMi  ttd  Jofifpn 
Johrifon  becaine  liable  to  pty  to  rhe  (M  Hoglies'ind  Junes 
Pcter»  the  fiiid  fum  of  money  in  the  fdd^fatft^flaReqttoned 
Bill  of  Exchange  contained,  aectmKng  to  the  tenor  tnd  tf- 
feft  of  the  fflid  laft-nientroned  Bill  of  &irhxiiB;e»  «id  riicir 
)iccepiftnce  theredf,  as  lad  rforeiatci.>«^Alil-)ieing  fo  liable^ 
they,  the  faid  Thomas  Gtbfon  and  Joft^  Jdhnroot  ifter- 
varrfs,  to  wit,  on  the  fantt  day  and  ymt  aforriirid,  at  Loo- 
don  aforefaid,  in  the  parifli  and -ward  aforefaid,  imdemNik, 
«nd  to  the  faid  Hughes  and  James  Vtttt  then  and  Acre 
faithfully  promiied  to  pay  tfiem  the  faid  ftmi  df  money  h 
the  faid  lad-mentioned  Bill  of  Eichangecontitned,  accord- 
ing to  the  tenor  and  effeftof'tlre  Taid  Uft-iMntionol  Bill  of 
'Exchange,  and  their  acceptance  thereof,  as  tfforefatd. 

Fifth  Cmit.'^AvA  whereas  alfo  the  faid  perfons  tifiiig 
tradi:  and  commerce  as  co^partners,  in  the  ccHpaitner(bi|> 
iMme  and  firm  of  Ltvefey,Hargreaveanid  Company,  on  Ae 
faid  tSth  dayof 'Februsrry,  in  the  faid  year  Of  our  Losd 
17^8,  dt  Manchefter,  to  wit,  at  London  afonefaid,  tft  the 
-pmOx  and  ward  aforefaid,  according  to  theufage  and  cuftom 
<rf  merchants,  made  their  certain  other  Bill  of  Exchange,  in 
writitig,  the  hand  of  one  of  the  f ^id  co-partners,  on  iheir 
joint  account,  and  in  their  faid  co-parrtner{hip  name  ind 
firm,  to  wit,  Livefcy,  Hargreave  atid  Company  being  theit* 
onto  fubfcribed,  bearing  date  the  fame  day  and  year  afore- 
faid, and  then  and  there  dirc6ted  ihe  'faid  laft -mentioned 
Bill  of  E-xchange  to  the  faid  Thomas  Gibfon  and  Joftph 
Johnfon,  by  the  names  and  defcription  of  Meffrs.  Gibfao 
and  Johnfon,  Bankers,  London;  and  thereby  reqaifd 
them,  the  faid  Thomas  Gibfon  and*Jofeph  Johnfon,  rhnx 
months  after  date,  to  p^y  to  t^e  Bearer  of  xht  faid  laft-fflei' 
tioned  bill,  £'T2i  5/.  value  received  with  or  without  al* 
vice  :  and  the  faid  Hughes  and  James  P^er  in  fad  fay,  tint 
afterwards,  and  before  any  payment  of  rhe  faid  laft^'im- 
tioned  Bill  of  Exchange,  to  wit,  on  the  fame  day  and  y^ 
aforefaid,  at  Ldndoji  aforefaid,  at  the  parifh  anj)  ward  Mfnre- 
faid,  they  the  faid  Hughes  and  James  Peter  became,  an* 
were  the  bearers  and  owners  of  the  faid  laftmentioned  billi 
Exchange,  of  which  laft- mentioned  prerriife^  the  DidThe 
mas  and  Jofeph  then  and  there  hiul  notice.  And  the 
Hughes  and  James  Peter  fun  her  fay,  that  ;ifier%reift!3>l!i 
wit,  on  the  fame  d:{y  and  year  aforefaid,  *t  London 
faid,  at  the  parith  and  ward  aforefaid,  ihc  hvd  hH-fneft-^ 
tioned  bill  of  tjcchange  was  prefented  sind  Ihewn  to  the 
faid  Thomas  and  Jofeph,  who  chcrcuponi  then  and  thti^l 
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duly  accq>ted  the  fame,  according  to  the  ufage  and  cuftocn 
of  merchants,  aforefaid :  by  reafon  whereof,  and  according 
to  the  ufage  and  cuftom  of  merchants,  the  faid  Thomas 
and  Jofeph  became  liable  to  pay  to  the  faid  Hughes  and  Jaroea 
Peter,  the  faid  fum  of  money  in  the  faid  laft-mentioned 
Bill  of  Exchange  fpecified,  according  to  the  tenor  and  ef* 
feSt  of  the  fame  bill.  And  being  fo  liable,  they,  the  faid 
Thomas  and  Jofeph,  in  coniideration  thereof,  afterwards, 
to  wit,  on  the  fame  day  and  year  aforefaid,  at  London 
aforefaid,  in  the  parilh  and  ward  aforefaid,  undertook,  and 
.to  the  faid  Hughes  and  James  ^Peter  then  and  there 
faithfully  promifed  to  pay  them  the  faid  fum  of  money  in 
the  faid  lafl-mentioned^Bill  of  Exchange  fpecified,  accord- 
ing to  the  tenor  and  cfFe£t  of  the  fame  bil-mentioned  Bill  of 
Exchange, 

Sixth  count.-^And  whereas  alfo,  the  faid  perfons  ufmg 
trade  and  commerce  as  co-partners,  in  the  co-partnerfiiip 
name  acd  firm  of  Livefey,  Hargreave  and  Company,  on 
the  faid  i8th  day  of  February,  in  the  faid  year  of  our  Lord 
.1788,  at  Manchfder,  to  wit^  at  London  aforefaid,   at  the 
parifh  and  ward  aforefaid,  according  to  the  faid  ufage  and  cuf- 
tom  of  merchants,  made  their  certain  other  Bill  ot  Exchange 
jn  writing,  the  hand  of  one  of  them  on  their  joint  account, 
and    in    their    faid   co-partnerftiip.   name  and    firm,     of 
Livefey,  Hargreave  and   Company,   being  thereunto  fub- 
fcribed,  beming  date  the  fame  day  and  year  aforefaid;  and 
.then  and  there  direded  the  faid  lad-mentioned  Bill  of  Ex- 
change to  the  faid   Thomas  Gibfon  and  Jofeph  Johnfon, 
by  the  names  and  defcitption  of  MefTrs.  Gibfon  and  John- 
fon   Bankers,    London;    and    thereby  requeued    the   faid 
■Thomas  Gibfon  and  Jofeph  Johnfon,  three   months  after 
,date,  to  pay  to  Mr.  John  White,  or  Order,  ^.721    5/.  va- 
lue received,  with  or  without  advice :  and  the  faid  Hughes 
-  and  James  Peter  aver  that  when  the  faid  lad-meniioned  Bill 
of  Exchange  was  fo  made  as  aforefaid,  or  at  any  time  after- 
vurds,  ther^  was  not  any  fuch  perfon  as  John  White  ;    the 
.fuppofed  |Aiyee,  named  in  the  fame  Bill  of  Exchange  :  but 
..that  the  fame  name  was  merely  fiSiiious,  to  wit,  at  London 
aforefaid,    at  the  parifh    and    ward    aforefaid:    by   reafon 
•  .y^ereof,  the  f^id  fum  of  money  mentioned  in  the  faid  laft- 
mentioned  Bill  of  Exchange,  became,  and   was  p.iyablc  to 
.the  bearer  thereof,  according  ro  the  eflFctt  zni  meaning  of 
the  faid  bill.    And  the  faid  Hughes  and  James  Peter  aver, 
that  they  the  faid  Hughes  and  James  Peter  afterwards,  to 
.wit,  on  the  fame  day  and  year  aforefaid,  at  London  afore* 
iaid,  in  the  parifh  and  ward  aforefaid,  in  due  form  of  law 
..  Vol.  II.  I  i  became. 
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D.E.  MoRAN9Q    «•    DuK.i^IN', 


DUe  PlaintifTs  having  takien  out  a  c^j^tf/,  agl^jnfl:  tbr  De*. 
f«BcbmS|.  fent  it  to  their  agfint  in  Cornwall  who  appUidta 
thr,Shen9  br  4  warrant  oa  it^.  diroSad  tp  his- awn.  Cierk^ 
by  reafon  that  the  Under- SheriflT  w^  cancera»d,as  Axton)t](. 
forene  of  the  Defendants.  The  Sheriff  accordingly  grantd 
a  warrant  to  the  Clerkj»  and  the  Defendant  was  arretted 
and  efcaped ;  and  now  upon  a  motion  to  fet  afid^  the  rule 
for  the  Sheriff  to  return  the  writ,  it  was  contended  that  the 
Plaintiffs  had  no  right  tp  a  return  of  the  writ,  as  the  Sheriff 
had  granted  the  warrant  to  a  fpecial  bailiff  at.  tb.e  particular 
requeft  qf  the  Plaintiff. 

Lord  Kenton,  Ch.  J. — The  rule,  which  has  been  ob^ 
taJned,  to  require  the  Sheriff  to  return  the  writ,  canndtbe 
fupported.  The  Plaintiflfe  fay,  that,  becaufe  the  bailiff, 
nominated  by  them,  and  at  their  fpecii^t'  requeft,  has  miT- 
condu£led  himfelf,  the  Sheriff  (hidi  be  anfwepable  for  iits 
mifconduS:  but  it  feems  to  me  that  it  was  a  groundlefs  im- 
plication. The  cafes  jcited  are  not  applicable  to  the  prefent: . 
the.  queftipn  in  ITates  v.  Freclelon  was.  Whether  or  not  the 
agent  were  autbori^d  to  recpive  th^  debt  ?  and  the  Court 
very  properly  determined  that  fie  exceeded  the  power  giveit' 
to  him.  But  here  the  agent  was  empowered  to  put  the  writ 
in  force>  whtchcertainly  includies  the  form  and  the  niodeof . 
executing  it. 

Duller,  J. — The  plaintiffs  ha  veafted  wrong  throughout 
In  the  firil  place  the  application  to  the  Sheriff  was  out  of 
the  ordinary  fourfe  of  bufinefs;  he  is  ignorant  of  the  (brqts 
of  the  office ,  and  though  he  be  refponfibie  for  the  aSs  of 
his  Under-Sheriff,  yet  this  kind  of  bufinefs  is  entirety  con-  . 
^uQcd  by  the  Under-Sheriff.  The  application  too  was  fer 
a. favour;  it  was  to  indulge  the  plaintiffs  with  the  nomioii* 
tion  of  their  own  bailiff^;  who  perhaps  fuffered  the  party  to 
efcape  in  order  to  charge  the  Sheriff.  And  nQw  theph^ 
tiffs  contend  that,  by  this  contrivance,  they  are  entitled  1^ 
maintain  an  aSion  againfl  the  Sheriff  for  the  purpofeof 
driving  him  to  bring  another  adion  againft  their  own  agent. 
But  this  queflion  does  not  arife  now  fpr  the  firfl  time;  it 

hu 


has  been  repeatedly  held  that  if  a  fpeciiil  bailiff  be  ap« 
pointed  on  the  nomination  of  the  Plaintiff^  the  latter  mu/l 
take  the  confequence  of  the  a^  of  the  former:  the  Cxyuvt 
has  confidered  them  as-  the  ads  of  the  Plaintiff  kimfelf,  and 
has  refufed  to  c^ll  Ofi  the  Sheriff  to  return  the  writ  in  fuch 
pafes. 

.^ule  j^brolote. 


N-  u  T  T    V.     V  E  m  N  E  ¥, 


'  The  Defendtftt being fn/int  was-arreftied.    A|dtiOii  to*  dif<« 
rbarge  him  upon  Common  Bait. 

The  Court  faid:— »ln  the  ^ale  of  Kh^mi  v.  Nbrmtrt 
(T.  R.ii  279)9  the  defendant  became  infane  j/!)fr  the  arreft  ; 
but  we  puuiot  intecftre  in  this-  c^fe  anjr  more  than  in  tb^ 
olftcr. 

Ilut^fefuftdi 


Beknet    v.  Nicttots. 


The  quefttori  was.  How  many  days  were  allowed  to  a 
Defendant  to  put  in  bail  in  error  ? 

By  the  Court.  He  has  four  clear  days ;  and  in  this  Cafe 
the  Judgment  being  figned  on  Motsday^  the  Plaintiff  ia 
not  eoJtitled  to  fue  out  execution  tilt  Saturday. 


UO\i^^ 


474  Case  of  Minet  ^.  ,Gi^%oiw^ 

HOUSE    or    L  OR  D  S, 

February     3,     1791- 

MiNET  imd  Fector,  againjl  Gibson  and  jfoHK«Oir, 
in  Error, 

This  aQion  was  tried  before  Lord  Kenyon,  at  Guildhall, 
in  the  Michaelmas  Sittings,  1789.  There  perhaps  never 
was  tried  a  caufe,  in  the  event  of  which  a. larger  property 
was  involved.  Upwards  of  a  million  of  money  was  fup- 
pofed  to  lie  in  bills  drawn  in  a  manner  fimilar  to  the 
prefent. 

..  Livefey  and  Co.;  drew  ^  Bill.of  Exchan^  op  Gibfon  and 
Johnfon,  for  j^.721  5/.  dated  February  18, .1788,  and  pay- 
able at  three  months,  to  John  >yhite-  or  Order,  who  was 
a  ^duious  payee. 

Ttiis  WH  was  ajzcepted  by  the  Defendants,  and  difcounted 
by  the  Plaintiffs :  who,  ^f  courfe,  in  the  charafiker  of  in- 
dorfers,  for  a  full  and  valuable  confideration^  brought  thi& 
adjpii  aga^nft  the  acceptors. 

The   Declaration. 

London.  To-  wit,  Thomas  Gibfon,  late;  of  London, 
Merchant,  and  Jofeph  Johnfon,  late  of  the  fame  place, 
Merchant,  were  attached  to  anfwer  Hugh  Minet  and  James 
Peter  Fedor,  in  ^  plea  of  trefpafs  on  the  cafe.  And  where- 
upon the  faid  flughes  and  James  Peter,  by  Edwin  Dawes, 
their  Attorney,  complain. 

Firji  count, — For  that  whereas  certain  p^rfons  ufiog  trade 
and  commerce  as  co-partiiers,  in  the  co-partner(hip  naoK 
and  firm  of  Livefey  Hargrcave,  and  Company,  on  the  18th 
day  of  February,  in  the  year  of  our  Lord  1788,  at  Man- 
cbefler,  to  wit,  at  London  aforefaid,  at  the  parifh  of  St. 
Mary.le-Bow,in  the  Ward  of  Cheap,  according  to  theufage 
and  cuftom  of  merchants,  made  their  certain  Bill  of  Ex** 
change  in  writing,  the  hand  of  one  of  the  faid  co-partiici»|  - 
on  their  joint  account,  and  in  their  co-partnerfhip  name 
and  firm,  to  wit,  Livefey,  Hargrcave,  and  Co.  beiiig  there* 
unto  fubfcribed,  bearing  date  the  fame  day  and  year  afdre- 
faid,  and  direded  i\\^  ?^.mt  ^\VV  ^f  Exchange  to  the  faM  , 
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'  Thomas  Gibfon  and  Jofeph  Johnfon,  by  the  names  and 
defcription  of  Mefirs.  Gibfon  and  Johnfon,.  Bankers,  Lon- 
(bn,  and  thereby  required  the  faid  Thomas  Gibfon  and 
Jofeph  Johnfon,  three  months  after  date,  to  pay  to  Mr. 
John  White,  or  order,  £.  721  5/.  value  received,  with  or 
without  advice ;  they  the  faid  Livefey,  Hargreave,  and 
Company,  then  and  there  well  knowing  that  no  fuch  perfon 
as  John  White,  in  the  faid  Bill  of  Exchange  mentioned, 
exited.  Upon  which  faid  Bill  of  Exchange,  afterwards, to 
wit,  on  the  fame  day  and  year  aforefaid,  at  London  afore* 
faid,  at  the  parifh  and  ward  aforefaid,  a  certain  indorfe- 
ment  in  writing  was  made,  purporting  to  be  the  tridorfe- 
ment  of  John  Whiter  named  in  the  faid  bill,  and  to  be 
fubfcribed  with  his  hand  and  name,  and  which  faid  indorfe- 
ment  purported  to  require  the  faid  fum  of  money,  in  the 
faid  Bill  of  Exchange  contained,  to  be  paid  to  the  faid  Live- 
fey, Hargreave  and  Company,  or  their  Order.  And  the 
faid  Bill  of  Exchange,  being  fo  indorfed  as  aforefaid,  they 
the  faid  perfons  ufing  trade  and  commerce  in  the  name  and 
firm  of  Livefey,  Hargreave  and  Company,  as  aforefaid,  af- 
terwards, to  wir,  on  the  fame  day  and  year  aforefaid*  at 
London  aforefaid,  at  the  pariih  and  ward  aforefaid,  by  a 
certain  indorfement  in  writing,  made  upon  the  faid  Bill  of 
Exchange,  and  fubfcribed  with  the  hand  and  name  of  one 
Abfalom  Goodrich,  by  procuration  of  the  faid  Livefey, 
Hargreave  and  Co.  according  to  the  ufagi  and  cuftom  of 
merchants,  appointed  the  faid  fum  of  money,  in  the  faid 
Bill  of  Exchange  contained,  to  be  paid  to  the  faid  Hughes 
and  James  Peter,  and  then  and  there  delivered  the  faid  Bill 
of  Exchange,  fo  fndorfed  as  aforefaid,  as  well  with  the  name 
of  the  faid  John  White,  as  with  the  name  of  the  faid  Ab- 
fialom,  to  the  faid  Hughes  and  James  Peter;  which  faid  Bill 
of  Exchange,  afterwards,  to  wit,  on  the  fame  day  and  year 
aforefaid,  at  London  aforefaid,  in  the  parifh  and  ward  afore- 
faid, according  to  the  ufage  and  cudom  of  merchants,  was 
fliewd  and  prefented  to  the  faid  Thomas  Gibfon  and  Jo- 
feph Johnfon,  for  th^ir  acceptance  thereof;  and  the  faid 
Thomas  Gibfon  and  Jofeph  Johnfon  then  and  there  ac- 
cording to  the  ufage  and  cuftom  of  merchants,  accepted  the 
fame,  they  the  faid  Thomas  Gibfon  and  Jofeph  Johnfon 
then  and  there  well  knowing  that  no  fuch  perfon  as  John 
White,  in  the  faid  Bill  of  Exchange  named,  exifted/;  and 
that  the  name  of  John  White,  fo  indorfed  on  the  faid  Bill 
of  Exchange,  was  not  the  hand- writing  of  any  perfon  of 
that  name ;  by  reafon  whereof,  and  by  force  of  the  uCa^e 
0Dd  cudom  of  nierchants,  the  faid  Ttiom^i:^  OMwv  ^t^^ 
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Jbfispb  Johnfon  became  liable  to  pay  to  the  f^  HfMgh^ 
and  Jaones  P<iter  tlie  faid  fum  of  mone^  ie  the  faid  iiiU 
o(  Exchange  eontained^  according  to  the  4cnor  and  effe^l 
of  the  faid  Bill  of  Exchange,  and  their  acceptance  thereof,^ 
«9  aforefaid.  And  being  fo  liable,  they  the-  faidThosm^ 
Gihfon  and  Joftpb  Johnfon*  aftarwards,  to  wit,  on  the 
faine  day  and  year  aforefaid,  at  London  aforefaid^  at  thcr 
parifli  and  ward  aforefaid,  undertook,  and  to  the  faid  Hughee 
and  James  Peter  then  and  there  faithfully  pronriifed  to.paf 
tlwH)  the  faid  (bna  of  money  in  the  faid  Bill  of  Exabapga 
Gontamd^  according  to  the  tenor  and  effeS  of  the  faid  BsiU 
of  Endiatif^t,  and  their  acceptance  thereof,  as  afoFeraid« 

Second  counf'.-^And  whereas  alfo,  the  fftid  perfona  ufiBg 
trade  and  commerce  as  co-partners,  in  the  co-partnerfliip. 
name  ;and  firm  of  Livefey,  Hargreave  and  Cooifkany,  00 
the  faid  i8th  day  of  February^  in  the  faid  year  of  ouc  jLoid: 
?788;,  at  Maqbchefter,  to  wit,  at  London  afope&id,  in  the 
par iih  and  ward  afor«raid,  according  to  the  ufage  and  cu(- 
tom  of  merchants,  made  their  certain  other  Bill  of  Exchange 
in  v^^ti^g,  the  hand  of  one  of  the  faid  co-fjanners  on  theif 
joint  account,  and  in  their  faiid  co-partneribip  n^ncie  and 
fij-m,  to  wit,  Livefey,  Hargreave  and  Coinpany,  being 
thereunto  fubfciibed,  bearing  date  the  fame  day  and  year 
aforefaid*  and  then  and  there  dirc^ed  the  faid  laft-meniioiir 
cd  Bill  of  Exchange  to  the  f^id  Thonrus  Gibfon  and  Jofepb 
Jbhiifon,  by  the  names  and  dcfcripticji  of  MeiTrsl  Gi.Woft 
and  Johnfon,  Bankers,  London ;  and  thereby  cequii^.  the 
faid  Thoinaa  Gibfon  and  Jofeph  Johnfon,  three  monihs  a£\ 
tcr  date,  to  pay  to  Mr.  John  White,  or  Order,  j^.  721  j*.  ¥»* 
lue  received,  with  or  without  advice ;  they  the  faid  Livefey, 
Hargreave  ^nd  Company,  then  and  there  well  knowing  that 
the  faid  laft  named  John  White  was  not  a  perfon  dealing 
with,  or  know/i  to  the  faid  Livefey,  Hargreave  andCom^ 
panv:,  and  ufing  the  name  of  the  faid  John  White  in.  the 
l^e  bill,  as  a  nominal  perfon  only,  anif  intending  not  to 
deliver  the  fame  to  him,  or  ta  procure  the  fame  to  be  a6bi- 
ally  endorfed  by  him ;  upon  which  faid  laft^mentioned  Bill: 
o(  Exchange,  afterwards,  to  wit,  on  the  fame  day  and  year 
afbrefaid,  at  London  afore  faid,  at  the  pari(h  and  ward.afoise- 
(aid,  a  certain  indorfement  in  writing  was  made,  purporting 
H>  be  the  indorfement  of  John  White,  named  in  the  fame 
b:h,  and  to  be  fubfcribed  with  his  hand  and  name;  aid 
"which  faid  laft-meniioned  indorfement  purported  to  require 
the  faid  funi  of  money,  in  the  fame  Bill  of  Exchange  con- 
tained, to  be  pa\d  vo  t\\e  W\d\ji\N^S^^)  T^^.\^n:^vt«.axMi  Cooh 
pany,  or  their  ordctv  aad  v\xft\iA\k^-vf«ax\Q;oR^'%tf^^'^ 
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diimge^  hmg  Jo  wAcnfti  as  aforeiatd^  they  the  hxi^^peffytfi 
Dftng  Cffidie  ^nd  ton^^rce  in  tiie  name  «nd  iirra  of  L1Veffey> 
MargreaVfe  ^d'Corftpa^Ry^,  fas  aforcfttrd,  aftcrwafrd^,  io  wit^  dri 
iht  flime  day  and  ye«r  stofefaid^  at  liondbn  ^ifoi'efiiid,  fat^te 
'0ii*ifl!i''an^  Ward  «foi%ftid)  by  a  certain  indoi^fe^itii^nk  itiad^  , 
\t'f*eti  tlic  ftiid  krft;jTftairionedBiU  of  E^fdiffnge^-aftd  fufeforib*- 
%d  wftti  rhe  'harfd  aind  natnt  of  onfe  Abfalom.  Ododrkh,  by 
procuration  of  ^e  faid  twefey,  Hafgfeaivc  awd  Cotn{««y> 
fK{t6ndifng  '^o  the  vfage  and  <uiloiV)  <yf  mepchimts,  li'ppiG^ftiRitd 
*>ife  T«»d  frfm  <rf  motley,  ki  ihe  fakJ  iaft-ttfttitioned  &\\  Jrf 
tic<:hange conitfificd,  to  hfe^paid  to  tfee faid Ht^hesatid Jrfftflws 
l^^tfc^,  and  thein  and  there  delivered  the  faid  lafft-avsntioned 
®vll  of  Efcdiangc,  jfo  iftdorfed  as  aforefeid,  to  thef^ki  'Hugho* 
•atid  Jtfmes  Peter's^,  fi'it^ont  having  deliTcred  the  feme  b?lltl> 
*hfefi<id  John  Whitie,  ^nd  without  ainy  aa&al  indc^ffetttertt 
<bf  ^(Tignmerit  of  the  iarae  bill  hy  rhe  faid  Johti  White*; 
vbicfh  faid'  taft-^n-eDtiorped  Bill  of  E\cha«ge,  fo  indorfed  as 
"afor^faid,  aftervuards,  to  wh,  an  the  faftie  d^y  oM  y^sfr 
•forefefid,  at  London  -aforefeid,  in  the  pttrifh  aDd  ward-afor^- 
r«id/a<xx)pdiiigto  the  (liage  and  cttdom  6f  '«nefchiatits,  WiT^ 
flicw'n  attd  prtfctited  to  the  faid  Tbortias  Oibfon  ^nd  Jofeph 
f dhfifon  foi*  their  acceptance  thereof;  and  the  fat*  ThOmtfs 
feifbfon^nd  Jofeph  JolJnfonj  then  ainl  tfceite  well  knowing 
that  the  ftiid  Livefey^  Hrfrgreave  and  Cot«pahy,  had  made 
^d'dseliveredthe  iktDe  -bill  ih  manner  afo^faidj,,  ^nd  with 
tedh  iiitentidftas  trftfrefftid^  and  that  the  name  of  John  White, 
ihdbrkd  upoiithe  faid  laft  mentfoned  Bill  of  Exchange,  «^as 
.not  the  proper  hand-writing <ff  John  White,  in  (he/atne  bttt 
Thtntforied,  thei>  afid  there  accepted  the  fartie:  by  r^rfdte 
'H'''heffeof,«ntfl  by -force  of  the  ufagewidcoftonnoJF  metchanw, 
%he  fiaid  Thortias  Gibfon  and  J-ofeph  Jdhnfon  beciarne  liabte 
tb  pay  to'thfe  faid  Hughes  and  Janries  P^er  the  faid  ftfm  df 
fri6nfey  in  the  ftiid  latl-fhentioned  Bill  ^f  Firchattge  contained, 
=ajcco¥ding'to  Ihe  tc^nor  and  efffeSl  of  the  faid  hft-nientiontd 
Bill  of  Bxdhange,^  and  their  acceptance  thereof,  as  aforefaid: 
And  being  fb  Kable,  they  the  faid  Thbmas  Gfbfon  ^nd  jo- 
ftt>h  Johnfon,  aficrivaftte,  16  wi^,  on  the  fame  day  and  ye* 
'aforefaid,  at  tondOh-aterefa id,  in  the  pariih  and  ward  aforfe- 
faid,  uridertook,  and  to  the  faid  Hughes  and  Jarties  Petfer  theti 
KV)d  there  faithfully  prnmiftd  to  pay  to  them  the  faid  fdm 
of  money  in  the  faid  laft- mentioned  Bill  df  Exchange  cbh- 
lained,  according  to  the  tenor  and  e{fe6t  of  the  fathe  bill,  aid 
their  acceptance  therfccff,  as  laft  aforefaid. 

Third  i:oimt. — And  whereas  alfo,  the  ftid  perfons  ufitrg 
trafde  and  commerce  as  co-p«inQersj  in  the  co-gattttttfcv^ 


478        Cas£    or    Mi  net   if.    GxBsoiry 

name  and  firm  of  Livefey,  Hargreave  and  Company  on  the 
faid  i8th  day  of  February,  in  the  faid  year  of  our  LiOrd 
1788,  at  MancheAer,  ta  wit,  at  London  aforefaid,  at  the 
parifii  and  ward  aforefaid,  according  to  the  ufage  and  cuf- 
torn  of  merchants,  made  their  certain  other  Bill  of  Ex- 
change in  writing,  the  hand  of  the  faid  co-partners,  on  their 
joint  account,  and  in  their  faid  co-partnerfhip  name  and 
firm,  to  wit,  Livefey,  Hargreave  and  Company,  being 
thereunto  fubfcribed,  bearing  date  the  fame  day  and  year 
aforefaid,  and  then  and  there  directed  the  faid  laft-mentiooed 
Bill  of  Exchange  to  the  faid  Thomas  Gibfon  and  Jofeph 
Johnfon,  by  the  names  and  defcription  of  Meffrs.  Gibfon 
and  Johnfon,  Bankers,  London ;  and  thereby  required  the 
faid  Thomas  Gibfon  and  Jofeph  Johnfon,  three  months 
after  date,  to  pay  to  them,  the  faid  Livefey,  Hargreave  and 
Company,  by  the  name  and  defcription  of  Mr.  Joho 
White,  or  Order,  j^.721  5/.  value  received,  with  or  with- 
out advice.  And  the  fame  perfons  fo  ufing  trade  and  conh 
merce,  in  the  name  and  firm  of  Livefey,  Hargreave  and 
Company,  as  aforefaid,  afterwards,  to  wit,  on  the  fame  day 
and  year  aforefaid,  at  London  aforefaid,  in  the  parifli  and 
ward  aforefaid,  by  a  certain  indorfement  in  writing  made 
upon  the  faid  la[l-mentioned  Bill  of  Exchange^  fubfcribed 
with  thehapd  and  name  of  one  Abfalom  Goodrich,  by 
procuration  of  the  faid  Livefey,  Hargreave  and  Company, 
according  to  the  ufage  and  cu(fom  of  merchants,  appointed 
tlie  faid  fum  of  money,  in  the  faid  lad- mentioned  Bill  of 
Exchange  contained,  to  be  paid  to  the  faid  Hughes  and 
James  Peter,  and  then  and  there  delivered  the  faid  laft- 
mentioned  Bill  of  Exchange,  fo  indorfed  as  aforefaid,  aiul 
alfo  having  the  name  of  John  White  indorfed  upon  the 
fame,  to  the  faid  Hughes  and  James  Peter ;  which  faid  laft-  • 
mentioned  Bill  of  Exchange,  afterwards  to  wit,  on  the 
fame  day  and  year  aforefaid,  at  London  aforefaid,  in  the 
paiifh  and  ward  aforefaid,  according  to  the  ufage  and  cuftofll 
of  merchants,  was  fliewn  and  prefented  to  the  faid  Tho- 
mas Gibfon  and  Jofeph  Johnfon,  for  their  acceptance 
thereof ;  and  the  faid  Thomas  Gibfon  and  Jofeph  Johnfon, 
then  and*  there,  according  to  the  ufage  and  cuftom  of  mcr» 
cliants,  accepted  the  fame  :  by  reafon  whereof,  and  by 
force  of  the  ufage  and  cudom  c  f  nitrchants,  the  faid  TbOr 
mas  Gibfon  and  Jo.cph  Jolinfon  Jxcame- liable  to  pay  \» 
the  faid  Huges  and  James  Ptier  the  faid  fum  of  money 
in  the  faid  laft-mentioned  l?lll  of  Exchange  contained, 
according  lo.ihe  i^noi  -Aud  efFe<5l  of  the  faid  lafl-mentionerf 

Bill 
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Bill  of  Exchange,  and  their  acceptance  thereof,  as*  afprefakl. 
And  being  fo  liable,  they  the  faid  Thomas  Gibfonand  Jo- 
feph  Johnfon,  afterwards,  to  wit,  on  the  fanfie  day  and  year 
aforefaid,  at  London  aforefaid,  at  the  parilh  and  ward  afore- 
faid,  undertook,  and  to  the  faid  Hughes  ami  Jamea  Peter 
then  and  there  faithfully  promifed  to  pay  to  them  the  faid 
fum  of  money  in  the  faid  laft-raentioned  Bill  of  lijxchangc 
contained,  according  to  the  tenor  and  efFeS  of  the  fame  bill, 
and  their  acceptance  thereof,  as  lad  aforefaid. 

Fourth  cfft/n/.-^And  whereas  alfo,  the  faid  perfons  ufing 
trade  and  commerce  as  co-partners,  in  the  co-partnerihip 
name  and  firm  of  l-^ivefey,  Hargreave  and  Compan}v  on 
the  faid  i8th  day  of  February,  in  the  faid  year  of  our  Lord 
1788,  at  Manchefter,  to  wit,  at  London  aforeljaid,  at  the 
parifti  and  ward  aforefaid,  according  to  the  ufage  andcuftoni 
of  riierchants,  made  their  certain  other  Bill  of  Exchange 
in .  writing,  the  hand  of  one  of  the  faid  co-partners,  on  their 
joint  account,  and  in  their  faid  co-partner(hip  name  and 
firm,  to  wit,  Livefey,  Hargreave  and  Company,  being  there- 
unto, fubfcribed,  bearing  date  the  fame  day  and  year  afore- 
faid ;  and  then  ai)d  there  direSed  the  faid  lad-^mentioned 
Bill-  of  Exchange  to  the  faid  Thomas  Gibfon  and  Jofeph 
Johnfon,  by  the  names  and  defcription  of  MefTrs.  Gibfon 
and  Johnfon  Bankers,  London  ;  and  thereby  requefted  them, 
the  faid  Thomas  Gibfon  and  Jofeph  johnfon,  three  months 
after  date,  to  pay  to  Mr.  John  White,  or  Order,  ^.721  5/, 
value  r^cfeived,  with  or  without  advice;  and  then  and  there 
delivered  the  faid  Bill  of  Exchange  to  the  faid  John  White  ; 
and  th^  faid  John  White  afterwards,  to  wit,,  on  the  fame 
day  and  year  aforefaid,  at  London  aforefaid,  in  the  parifli 
and  ward  aforefaid,  according  to  the  ufa^e  and  cuftomof 
merchants,  indorfed  the  faid  Bill  of  Exchange;  and,  by  that 
indorferaent,  appointed  the  faid  fum  of  money,  in  the  faid 
.  laft-mentioned  Bill  of  Exchange  contained,  to  be  paid  to 
the  faid  Hughes  and  James  Peter,  and  then  and'thcre  de- 
livered the  Jaid  laiVmeniioned  Bill  of  Exchange,  fo  in- 
dorfed, to  th?  faid  Hughes  and  James  Peter;  which  faid 
Bill  of  Exchange  afterwards,  to  wit^  on  the  fame  day  and 
year  aforefaid,  at  London  aforefaid,  in  the  parifh  and  ward 
aforefaid,  according  to  the  ufage  and  cuftom  of  merchants, 
was  (hewn  and  prefented  to  the  faid  Thomas  Gibfon  and 
Jofeph  Johnfon,  for  thtir  acceptance  thereof;  and  the  faid 
Thomas. Gibfon  a cd  Jofeph  johnlon,  then  and  there,  ac- 
cording to  the.  ufage  and  cudom  ot  meichant^,  accepted 
the  fame;  by  rwfon  whereof;  aod  by  force  of  tlie ufjgc and 
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b^ame,  and  were,  and  ftitt  cMiimie,  tb^  bdircH  Mil  pfl^ 
prietors  of  the  faid  laft-^mentioned  Bill  of  EisdiMge.  Akft 
the  faid  Hoghea  and  Jamea  Peter  further  Tay»  that  ift^ 
wards,  to  wit,  on  the  fame  daf  and  year  aftntfaid^  mt  \j(m 
den  aforefaid,  at  the  parifh  *tid  wafd  «6>nsfiA(H  "th^  M 
hft-menttoned  Bill  of  Exchange  was  preMhttd  And  Ih^ 
to  the  faid  Thomas  OibfoQ  and  Jofeph  JoMlkfein  irMAwh 
and  there  duly  accepted  the  fame,  according  to  Hiifriifi^  aiid 
cuftom  of  nnerchants:  by  reafon  whereof  ttii  accdfdidf; 
to  the  faid  ufage  and  cuftom  of  merchanh  they  thfc  finl 
Thomas  Glbfbn  and  Jofeph  Johnfon,  thetl'and  Hiere^  b6* 
came  liable  to  pay  to  the  faid  Hiigties  and.  Jaindi  (^etbv 
the  raid  fum  of  money  in  the  Taid  laRHftksntiionixl  BtR 
of  Fxchdnge  fpecified  according  to  the  tenor  atid  \ttMt 
thereof.  And  being  fo  liable,  they  the  faid  Thomat  GiM«i 
and  Jofeph  Johnfort,  in  conftlerattoh  thereof  afterwards,  t» 
wit,  on  the  fanie  day  and  year  aibrtfaid,  at  London  afiMfWd^ 
at  the  pariOi  and  ward  aferefaid,  undertook,  and  to  the  ftifl 
Hughes  and  Jame^  Peter  then  and  there  faithfully  proihifieft 
to  pay  them  ithe  faid  fum  of  money  in  the  &id  hft-inen- 
tioned  Bill  of  Exchange  fpecified,  according  lo  the  teikv 
•id  effea  of  the  fame  bill. 

Svmti  Count. — ^And  whereas  alfo,  before  and  at  tfie  ttiiie 
of  the  making  aiHl  indorfing  of  the  Bill  of  Exchange  hereiih' 
dfter-inentioned,  there  was  a  certain  partnerlhip  or  hdufe  of 
certain  perfons  ufmg  trade  and  commerce,  as  well  iti  tte 
Hsmes  and  firm  o(  Livefey,  Hargreavc  and  Company,  as  iti 
the  name  hnd  firm  of  John  White,  to  wit,  at  London  afore- 
faid,  at  thtf  parifh  and  ward  aferefaid;  and  whereas  tlie faid Hdl- 
mentioned  perfons  on  the  faid  i8th  day  of  February,  in  thb 
year  of  our  Lord  1 788,  aforefaid,  at  Manchefter,  to  wtt^at 
London,  aferefaid,  at  the  parifh  and  ward  aforefaid,  aGCord- 
ing  to  the  ufage  and  cuftom  of  merchants,  made  their  oa^ 
tain  other  Bill  of  Exchange,  in  writing,  the  han^  of  ttoejtf 
the  faid  laft-mentioned  co-parrncrs^  on  their  joint  accouni, 
and  in  their  co-partner(hip  name  and  firm  of  Lively,  Hit* 
grcave  and  Company  being  iheretinio  fubfcriBtd,  beari^ 
date  the  fame  day  and  year  aforcfisid ;  and  then  and  there 
direded  the  fa^d  laft-mentioned  BiK  of  Exchange  fo  tht 
laid  Thomas  Gibfon  and  Jofeph  Johnfon,  by  tlbe  namc^ 
and  defcription  of  Mcffrs.  Giblon  and  Jobnfon,  Battkers, 
London ;  and  thereby  required  ihe  faid  Thoma*  Gibfen 
and  Jofeph  Johnfon,  three  months  after  date,  to  pay  ihem, 
the  faid  laft-mentioned  co-partners,  by  the  narae  of  Mr. 
John  White,  or  Order,  ^£.721  y.  value  received  with  m 
without  advice:  and  the   faid  I atV mentioned  c         ~^" 
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afrerwards^  to  wit,  on  the  fame  day  and  year  aforefkid,  at 
London  aforefaid>  at  the  parifli  and  ward  aforefaid,  by  a 
ceriain  indorfement  in  writing  by  them  made  upon  the  faid 
laft-menrioned   Bill   of  Exchange,  according  to  the  utage 
and  cuftom  of  merchants,  appointed  the  faid  fum  of  money, 
in  the  faid  laft-mentioned  Bill  of  Exchange  contained,  to 
be  paid  to  the  faid  Hughes  and   James  Peter  and  then  and 
there  delivered  the  faid  laft- mentioned  Bill  of   Exchange^ 
fo  indorfed  as  aforefaid,  to  the  faid  Hughes  and  James  Pe- 
ter:   which  faid   laft-mentioned   Bill   of  Exchange  after- 
\vanl8»  to  wit,  on  the  fame  day  and  year  aforefaid,  at  Lon- 
don aforebid,  at  the  parifli  and  ward  aforefaid,  according 
to  the  uiage  and  cu(lom  of  merchants,  was  fliewn  and  pre- 
fented  to  the   faid  Thomas  Gibfon   and  Jofeph   Johnfon^ 
for  their  acceptance  thereof;  and  the  faid  Thomas  Gibfoa 
and  Jofeph  Johnfon,  then  and  there  according  to  the  ufage 
and  cuftom  of  merchants,    accepted  the  fame ;  by  reafoa 
whereof,  and  by  force  of  the  ufage  and  cuftom  of  mer- 
chantSy  the  faid  Thomas  Gibfon  and   Jofeph  Johnfon  be* 
came  liable,  to  pay  to  the  faid  Hughes  and  James  Peter 
the  faid  fum  of  money    in   the  faid    laft-mentioned  Bill 
of  Exchange  contained,  according  to  the  tenor  and  efFeQ: 
of  the  faid  Bill  of  Exchange,  and  their  acceptance  thereof, 
as  aforefaid.     And  being  fo  Jiabic,  they  the  faid  Thomas 
Gibfon  and  Jofeph  Johnfon  afterwards,   to   wit,    on  the 
fame  day  and  year  aforefaid,  at  London  aforefaid,  at  the 
|iari(h  and  ward  aforefaid,  undertook,  and  to  the  faid  Hughes 
and   James  Peter  then  and  there  faithfully  promifed  to  pay 
to  them  the  faid  fum  of  money  in  the  faid  laft-mentioned 
Bill  of  Exchange  contained,  according   to  the   tenor   and 
cffed  of  the  fame  bill,  and  their  acceptance  thereof,  as  lad 
aforefaid. 

Eighth  count. — And  whereas  alfo,  the  faid  Thomas  Gib- 
fon and  Jofeph  Johnfon,  to  wit,  on  the  ill  day  of  May,  in 
the  faid  year  of  our  Lord  1789,  at  London  aforefaid,  at  the 
parifli  and  ward  aforefaid,  \\ere  indebted  unto  the  faid 
Hughes  and  James  Peter  in  the  further  fum  of  j^.  1000  of 
lawful  money  of  Great  Britain,  for  fo  much  money  by  (he 
faid  Thomas  Gibfon  and  Jofeph  Johnfon  before  that  timt 
bad  and  received,  to  and  for  the  ute  of  the  faid  Hughes 
«nd  James  Peter :  and  being  fo  indebted,  they,  the  faid 
Thomas  Gibfon  and  Jufepfi  Johnfon,  in  confideration 
thereof^  afterwards,  to  wit,  on  the  fame  day  and  year  laft 
afpCcAiiid  AL  London  aforefaid,  at  the  parifli  and  ward  afore* 
laii4f  unilertook,  and  to  the  faid  Hughes  and  James  Peter 
then  and  there  faithfully  promifed  to  jpay  tbem  the  Cud  laft. 

1  i  2  mqn- 
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mentioned  fiim  of  money,  whenever  tlicjr  iboiild  be  theit> 
unto  after  requcftcd. 

Ninii  Count. — And  whereas  alfo,  the  faid  Thomas  Giblbii 
and  Jofeph  johnfon,  afterwards,  to  v/it,  on  the  fame  day 
and  year  aforelaid,  at  London  afbrefaid,  at  the  parifii  and 
ward  aforefaid,  were  indebted  unto  the  faid  Hughes  and 
James  Peter,  in  the  further  fum  cf  >f.iooo  of  like  lawful 
money,  for  fo  much  money  by  the  fatd  Hugheij  and  James 
Peterbeforei hat  time  paid,  laid  out  and  expehded,  to  and 
for  the  wfe  of  the  faid  Thomas  Gibfon  and  Jofeph  Jdbh- 
fon,  at  their  like  inflance  and  requetl ;  and  being  foin^ 
debted,  they  the  faid  Thomas  Gibfon  and  Jofeph  Johnfon; 
in  confideration  thereof,  afterwards,  to  wit,  the  fame  dar 
nnd  year  lafl  aforefaid,  at  I^ondon  aForefaid,  at  the  parifh 
And  ward  aforefaid,  undertook,'  and  to  the  faid  Hughes  and 
James  Peter  then  and  there  faithfully  promifed  to  pay  ihem 
the  faid  I  a  fl- mentioned  fum  of  money,  whenever  they  fliouM 
be  thereunto  after  requefted. 

Tfnt^  Coi/n/.— And  whereas  alfo,  the  faid  Thomas  Gibfon 
and  Jofeph  Johnfon,  afterwards,  to  wit,  on  the  fame  day 
and  year  laft  aforefaid,  at  the  parilTi  and  ward  afbrefaid,  were 
indebted  nnto  the  faid  Hnsrhes  and  James  Peter  in  ihe 
further  fum  of  j^.  1000  of  like  lawful  money,  for  fo  moch 
mor3cy  by  the  faid  Hughes  and  James  Peter  before  that  time 
lent  and  advanced  fo  the  faid  Thomas  Gibfon  and  Jofeph 
Johnion,  at  their  like  inflance  and  requcll:  and  being  fo 
indebted,  they  the  faid  Thomas  Gibfon  and  Jofeph  John- 
fon, in  confideration  thereof,  afterward?,  to  wit,  on  the 
fame  day  and  year  laft  aforefaid,  at  London  arorefaiJ,  at  ibe 
parifli  and  ward  afcrefaid,  undertook,  and  to  the  fiid 
Hujres  and  James  Peter,  then  and  there  faithfully  pro^ 
mifed  to  pay  to  thenj  the  faid  laft-meniioned  fum  of  mo- 
ney, whenever  they  (liould  be  thereunto  afterwards  le- 
querted.  ^     . 

Breach. — ^Neverjhelefs,  they,  the  faid  Thomas  Gibfig_ 
and  Jbcpph  Johnfon,  not  regarding  their  l^ij  fcveral  pil 
mijes  anci  undertakings,  fo  made,  as  afortDid  ;  but  cl' 
triving,  and  fraudulently  intending  craftily  and  fubiilW 
deceive  and  defraud  the  faid  Hughes  and  James  Peter, 
this  behalf,  have  nut,  nor  hath  ci;her  of  ihcm,  althou 
often  requefted,  paid  to  them,  or  either,  of  ihcm  the  f3 
fcveral  fums  o\  money,  or  any  of  them, or  any  parr  ihzxtw^ 
but  to.pav  the  fami:  to  ihem,  or  either  of  thcm^  hnve  !r- 
thereto  altogether  refuftd,  and  ftill  do  reftife.  to  the  dimi^^ 
of  the  faid  Hughes  and  James  Peter  of  ^£.1 600.  And  tl^^H 
fore  they  bring  their  fuit,  &c.  z. ^i^H 
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"Wftf,— And  the  faid  Thomas  and  Jofeph,  by  Jofcph 
Kaye,  their  Attorney,  come  and  defend  the  wrong  and  in- 
jury, when,  &c.  and  fiiy,  that  they  did  not  undertake  and 
promife  in  manner  and  form  as  the  faid  Hughes  Minetand 
James  Peter  Feftor  have  above  thereof  complained  againll 
them;  and  of  this  they  put  ihemfelves  upon  the  country, 
&c.  -  And  the  faid  Hughes  Minet  and  James  Peter  FeQor 
do  the  like: — therefore,  the  Sheriffs  are  commanded,  that 
they  caufe  to  come  -before  our  Lord  the  King,  in  three 
weeks  of  the  Holy  Trinity,  wrhercfbever  he  ftiaJI  then  be 
in  England;  twelve,  &c.  by  whom,  &c.  to  recognize,  &c. 
ind  who  neither,  &^d.  becaiife,.as  well,  &c.  the  lame  day 
is  given  to  the  parties  aforefaid,  there,  drc- 

At  the  Trial,.  Mr,   Bearcroft,  Counfel  for  the  Plaintiff's 

contended,  that  if  he«lUbli(hed  the  fa<^,   th.u  Gtbfon  and 

.  Johnfon  accepted  this  bill,  with  the  full  knowledge  that  it 

was  iJrawn-  in  favour  of  %  fiditious  payee,  the    Plaintiffs 

would  be  entitled  to  recover. 

When  a  man  accepts  a  Bill  of  Exchange,  he  und«^rtake» 
h>  pay  the  value  of  that  bill  taany  perfon  who  has  a  right  to 
receive  it.  In  this  cafe,  the  Defendants  may,  perhaps,  fay 
lo  the  Plaintiffs,  prove  your  title  under  John  White,  asfirfl 
payee.  But  if  it  is  Ihewn  th«t  John  White  does  nor  exiff, 
this  is  impoffi'ole.  And  if  White  is  nobody,  the  defen- 
dants can  run  no  ri(k  in  payintc  the  amount  of  this  bill  to 
the  Plamtiffc,  who  are  honeli,  hna  ftd^  holders  of  it. —  When 
Livefey  and  Co.  drew  this  bill  onGibibn  and  Johnfon,  ihey 
^hofe  to  make  it  payable  10  John  White,  that  is,  to  a  peribn 
who  his  no  exigence.  The  confequence  was,  that  this  bill 
was  dill  in  the  power  of  Livefey  and  Co.  In  its  effeci,  it 
ipuft  be  coniidered  as  a  bill  payable  to  bearer.  It  is  payable 
to  thofe  who  have  chofen  to  act  in  the  name  of  John  White, 
It  is  payable  tq  the  Plaintiffs,  who  h«ve  purchafed  it  for  a 
fiir  and  full  confideration.  Tiiey,  and  they  only,  are  en- 
Jtled  to  recover. 

Evidence  for  the  Plaintiff, 

Robert  BnjiA, — I  was  one  of  the  Clerks  of  Livefey  and  Co 
This  bill  is  the  handwriting  of  Mr.  Smith,   who  is  one  of 
the  partners  in  the  houfe  ot  Livefey  and  Co. 
,    The  acceptance  is  the  hand  writing  of  Mr.  Johnfon. 
.    I  do  not  know  any  pcrlon  of  the  name  of  John   White, 
in  wliofe  favour  this   hill   is  drawn.     The    indorfemenc  of 
John  White  on  the  back  of  it,  is  the  hand- writing  of  one 
of  the  clerks  of  Livefey  and  Co.     I  know  it  was  the  prac- 
tict  of  the  houfe  of  Livefey  and  Co.  to  draw  bills  on  Gib- 
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ton  tod  Johnfen,  payable  to  fi&itioiw  pedboH  $pi^  6ib» 
fon  and  Johoroa  ia  accept  tbofe  MU  Tbqr  ^f^m  i]»  .4« 
babit  of  doing  bufiDefs  in  this  wajf.  I  bave  ferj  nflon  cw^ 
fied  bills  from  the  dfawers,  Livefey  tad  Ok  k>  Gibteand 
johnfon,  for  acceptance.  Ir  geaefalythey  were  pe]pdibl9 
fi£litious  pcffoas.  I  caniKK  fay  whcibcr  OibfiM  aod  |i9blh 
foD  knew  this  circumdance.  I  bave  eaniod  fif«  or  M  ^ 
fereot  bills  at  once»  drann  in  favour  of  fiaitious  pejee^  M 
die  hcufe  of  Gibfon  and  Johnfon^  for  aoceptaocf.  ThMb 
bills  1  have  carried  for  acceptance  die  inftani  tbey  ^W 
drawn,  and  whilie  the  ink  was^quite  wet.  Tbqr  v^fve  t9^ 
indorfed,  and  dated  Mancbefter.  Litdey  and  Co.  hadofS 
houfe  at  Mancbefter,  and  another  in  Londoa.  I  qaoaiPl  v^ 
colled  any  infl^nce  where  thofe  btlU  were  indoriird.  GMm 
and  Johnfon  accept^  them  dire£Uy.r-*Tb^  knew  eW'  per* 
fedly.'v^They  knew  that  I  was  one  of  the  dcrks  of  Liedcjf 
and  Co.  I  very  often  faw  Mr.  Johnfon»  and  be  freqoeai^ 
gave  them  to  a  clerk  to  enter. 

After  I  had  carried  one  par^l  of  bills  to  the  houfe  of 
the  Defendants  for  acceptance,  I  have,  fometimest  lomedi- 
ately  after  taken  another  p<ircel. 

Other  witnefTes  were  called,  who  proved  to  the  Eime  ef- 
fcfi,  but  as  their  evidence  is  noticed  in  the  Chief  Juftice'l 
Charge  to  the  Jury,  it  is  here  omitted. 

Charge     to     the    Jurt. 

Lord  Kknyon.— Gentlemen  of  the  Jury:  I  (ballno^ 
trouble  you  at  piefent  with  many  obFervations,  as  the  caufe 
has  been  difcuflTed  at  great  length  by  the  Connfel  on  both 
fides ;  nothing  that  I  can  fay  will  contribute  n^uch  to  your 
afliAance — The  queftion  now  to  be  dceided  is  reduced  to 
a  fingle  quedion  of  fa3,  and  that  queflion  is  of  grett  im- 
portance to  the  parties  immediately  concer-oed,  the  amount 
of  the  hill  being  near  j^.Soq;  but  this  cafe  is  of  infinitely 
more  importance  to  the  commercial  world*  All  quefti^Q 
refpefting  commerce  arc  of  infinite  importance  to  a 
mercial  conntry. 

We  find  the  parties   in  this  caufe  driwmg  biHs  to 
amount  of  one  million  a  year.     This  is  alfo  gf  great 
portance. 

It  is  admitted,  that  in  Bills  cf  Exchax^ge^  wfiich  arecNwiT 
in  favour  o{  exifting  perfons,  it  is  abielutely  neccffiry  ihit 
thofe  perfons  in  whole  favour  fuch  bills  are  drawn,  mouM 
indc»rfe  them.  This  gives  title  to  the  bc3rtr«,  and  noibnif 
ihouM  change  this  legal  pofition.  -jm^ 
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It  it  alio  of  infinity  imporrance  that  the  law.  (hoiild  be 
known ;  and  that  the  juftice  that  is  admihilUred  to  private 
ifldivictuals,  by  trampling  on  the  ground  of  la^v,  is  purchafed 
at  ^  price  infinitely  too  high. 

Trt?  queftion^  asconfidered  by  the  Counfel  for  the  Plaln- 
ti0^  leaves  this  ground  of  law  untouched. 

Wfcft  the  qiieftion  in  this  caufe  i$,  mud  be  collcSed 
froip  the  record:  and  you  are  now  to  decide  between  the 
parties. 

On?  of  the  counts,  as  it  is  called,  or  one  of  the  fta^'es  of 
th^cafe,  is  this:  That  a  bill  was  drawn,  payable  to  John 
White,  or  Order,  for  j^.  72c  5  /. — that  no  fuch  perfon  ex- 
iftc4  i — that  an  indprfement  was  made  on  this  bill,  purport- 
ing tp  be  the  indorfement  of  John  White; — that  this  bi(l 
«ras  afterwards  accepted  by  the  Defendants  in  this  caufe ;— ^ 
jind  that  although  they  had  fo  accepted  this  bill|  they  kqew 
perfeAly  that  no  fuch  perfon  as  John  White  exifted. 

Thefe  are  the  feveral  fafts  which  the  PlaintlflFs  fay  confli- 
tute  fuch  a  cafe  as  entitles  them,  in  point  of  juftice,  to  ap- 
peal to  the  laws  of  their  country  tor  redrefs. 

That  the  bill  was  drawn  in  favour  of  John  White,  is 
^dnritted  ;  and  though,  in  rerum  natura^  fuch  a  man  might 
fxi(l,  yet  no  fuch  man  exifted  for  the  purpofe  of  this  bill. 
That  the  bill  has  been  paid,  is  proved.  Alt  is  proved  in 
(^vour  of  the  Plaintiffs,  except  one  fa6i,  namely,  that  the 
Defendants  knew  that  John  White  had  no  exiftence.  This^ 
is  the  fingle  queftion  to  which  this  caufe,  important  to  the 
parties,  but  more  important  to  the  commercial  world  «| 
large,  is  now  reduced.  Whether  this  was  fo  or  not,  is  to 
be  made  out,  not  by  dire£t  evidence,  but  from  thofe  h6ks 
which  have  been  laid  before  you  by  the  wirneffes  on  both 
iides. 

in  order  to  prove  that  the  houfe  of  Gibfon  and  Johnfon 
accepted  and  paid  all  bills  that  came  to  them,  drawn  by 
Livefey  and  Co.  without  confidering  wheiher  the  payee 
really  exifted,  I  (hall  only  ftate  the  material  parts  bearing  on 
tjiis  point,  without-going  over  all  the  evidence. 

Robert  Booth,  clerk  to  Livcfty  and  Co.  faid,  that  he  had 
taken  many  bills  for  acceptance  to  Gibfon  and  Johnfon  the 
ipftant  they  were  drawn,  and  while  the  ink  was  moid;  that 
thefe  bills  were  unindorfed,*and  in  a  multitude  of  io/l^nces 
paid.  Gibfon  and  Johnfon  knew  perfc31y  that  he  was  one 
^f  the  clerks  of  Livefey  and  Co. 

The  next  witnefs,  John  Collier,  faid,  that  if  the  tranf- 
t^ions  I^  been  regular,  the  payees  would  have  been  the 
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perfons  to  hive  carried  tbofe  bills  tp  the  houfc  of  Gibfin  ihd 

Johnion  for  acceptance. 

The  clerks  of  Gibron  and  Johnfon  fometimes  carried 
away  bills  from  the  houre  of  Livefey  and  Co.  (or  acceptance. 

That  the  clerks  of  Livefey  and  Co.  had  filled  up  bills 
and  indorfed  them,  in  the  prefence  of  John  Hawkins,  clerk 
loGibfop  and  Johnfon;  and  that  Hawkins, immediatdy  af« 
ter,  carried  them  to  the  houfc  of  ihe  Defendants  for  accept- 
ance. 

Suppofing  this  to  be  fo,  it  was  certainly  pretty  notorious 
to  the  houfe  of  Gibfon  and  Johnfon  that  thofe  bills  were 
not  made  payable  to  real,  but  to  fiditious  perfons. 

The  evidence  of  thef<p  parties,  and  the  weight  andcon- 
fequence  that  is  due  to  it,  is  peculiarly  within  your  jurif- 
diftioo.        / 

In  oppofition  to  this,  on  the  part  of  the  Defendants,  they 
call  Samuel  Tudman,  formerly  one  of  the  clerks  of  Gibfon 
and  Johnfon,  and  now  clerk  to  their  alTignees.  He  (aid, 
that  no  bill,  to  his  knowledge,  was  drawn  in  favour  of  a 
Tion-exifling  perfon.  The  f:^me  thing  was  alfo  proved  by 
Jofeph  Poole,  who  fitted,  that  he  had  been  frequently  at 
the  houfe  of  Livefey  and  Co.  and  had  never  feen  any  of 
f heir  clerks  either  fill  up  bills  or  indorfe  them  ;T-that  he  had 
no  fufpicion  that  anyof  ihofe  bills  were  payable  to  fiSitious 
perfons,  nor  had  ^he  fmallell  reafph  to  believe  that  Gibfon 
and  Johnfon  h|id  any  fuch  knowledge. 

John  Hawkins  faid,  he  ihought  he  fometimes  knew  the 
hand-witingr  of  the  indorfcrs ;  but  when  he  afked  thofe 
perfons  whether  fuch  indorfeinents  were  their  hand -writing, 
^iuy  al\\?Y5  denied  it,  or  gave  him  evafive  anlwers. 

ILe  fufi'ered  thofe  bills  to  be  paid,  and  did  not  communis 
care  his  (iil'picions  lo  his  piincipals. 

I  would  nor  fay  any  thinsj  haifh  of  a  young  man,  but 
furcly  |.is  cpndu6t  was  a  little  inadvertent  in  this  bufmefc 

'liiis  is  all  the  evidence  ;  and  it  is  for  you  to  fay,  whc^ 
ther  that  which  the  dtclrtraii«»n  llatcfs  to  be  the  cafe  w» 
thecals;  namtiy,  vhethei  \hh  bill  was  accepted  undtr  « 
colourable  pretence,  ai.d  nificiy  for  the  purpofe  of  giving  il 
the  ffinblar.cc  of  a  r^al  iranfiiclion. 

I  admit  the  law  to  be  as  laid  iK)vvn  by  tht-  Coubfel  for  the 
Plaintift's;  when  you  lock  at  paper,  you  ought  to  confidtf 
the  parties  to  the  tranfafiion.  It  is  not  the  words  of  adeerf, 
but  the  fubilaniial  effed  of  it  in  the  eye  of  ihe  mind,  \}m 
ought  to  govern  the  tranladion.  * 

It   is   for  yon  to  decide  on  this  pcwnt     Tbfe  Cti 
lion  of  the  country  has  given  you  a  jurifdi&ioo 
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and  l^am  cenain  you  will  do  fubfHniial  jufticc  between  the 
parlies.     "  *  .  '      , 

"Xhe  Jury  found  a  Verdi  ci  fvr  the  Plaintiffs,  Damages  £-^2.1  $% 
The  Cafe  was  afterwards  brought  before  the  Court  of 
King's  Bench  upon  motfons  on  the  part  of  the  Defendants 
ior  a  new  trial,  and  alfo  in  arrcfl  of  judgment:  when  a 
Special  Verdict  was  drawn  up  as  follows,  and  afterwards 
carried  to  the  Houfe  of  Lords  by  way  of  appeal. 
.  ^'  That  the  faid  perfons  ufing  tr^de  and  commerce  as  co- 
partners, in  the  co-partnerfbip  name  and  firm  of  Livefey, 
Hargreave  and  ^Company,  on  ih^  i8thday  of  February, 
1 788,  at  the  place  within-named,  made  a  certain  inftrument 
in  writing,  (the  hand  of  one  of  the  faid  co-partners,  on 
^heir  joint  .account,  and  in  their  co-partner(hip  name  and 
firm  of  Livefey,  Hargreave  and  Company,  being  thereunto 
tiibrcribed),  and  direded  the  fame  inflrument  to  the  faid 
Thomas  Gibfon  and  Jofeph  Johnfon,  by  the  names  and 
defcription  of  MefTrs.  Gibfon  and  Johnfon,  Bankers,  Lon- 
don ;  and  which  faid  inftrument  is  in  the  words  and  figures 
following  to  wit : 

X.721  5/.  Manchejler^  Feb.  18,  1788. 

Three  Months  after  Date,  pay  to  Mr.  John  White,  or 
Order,  Seven  Hundred  Twenty-one,  Pounds,  5s.  Value  re- 
Ci^ived,  with  or  without  advice. 

Livefey,  Hargreave  and  Co. 
To  Meffrs.  Gibfon  and  Johnfon, 

Bankers.  London.  G.  &  J. 

And  the  Jurors  aforefaid,  upon  their  oaths  aforefaid,  fur- 
ther fay,  That  the  faid  Livefey,  Hargreave  and  Company^ 
at  the  time  of  making  the  faid  inftrument,  well  knew  that 
no  fuch  perfon  as  John  White,  in  the  faid  inftrument  men- 
tioned, ezifted.  And  the  Jurors  aforefaid,  upon  their  oaths 
aforefaid,  further  fay.  That  afterwards,  at  the  day  and 
place  within-mentioned,  a  certain  indorfement  in  writing 
was  made  by  the  faid  Livefey,  Hargreave  and  Company, 
upon  the  faid  inflrument,  purporting  to  be  the  iiCdorfement 
of  John  White,  named  therein,  and  to  be  fuhfcribed  with 
his  hand  and  name:  and,  that  the  faid  indorlement  pur- 
ported to  require  the  faid  fum  of  money,  in  the  faid  inftru- 
ment contained,  to  be  paid  to  the  faid  Livefey,  Hargreave 
and  Company,  or  their  Order.  And  the  Jurors  aforefaid, 
upon  their  faid  oaths,  further  fay,  1  hat  the  faid  inftrument 
being  fo  indorfed  as  aforefaid,  they,  the  faid  Livefey,  Har- 
greave and  Companyi   afierwa(ddy  at  the  day  and  place 

within- 
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vithiOfiunijDdt  by  »  ceitaiD  imlDrfemem  ia  wridn^mad^ 
upon  the  faid  inftrumeqr,  and  fobrcribed  with  the  hand  tnd 
name  of  one  Abfalom  Goodrich^  by  prpciiration  of  the  Cud 
Livefey^  Hargreave  and  Company^  appointed  the  faid  fin/ ^ 
of  money,  in  the  faid  inftrument  contained,  to  be  paid  le  the 
fliid  Hughes  Minet  and  Janaes  Pet«r  Fcfior;  and  then  and 
there  delivered  the  fame  fo  indorfed,  as  well  with  the  flame 
of  the  (aid  John  White,  as  with  the  nanaee  oiF  the  faid  Ab- 
falom Goodrich,  to  the  faid  Hughes  Minet  and  Jannea  Feicr 
Fedor,  for  a  full  and  valuable  confideration  is  nici0ey, 
therefore  then  and  there  paid  by  the  faid  Hughes  Minet  and 
James  Peter  Feftor,  to  the  faid  Livefey,  Hargreaw  and 
Company.  And  the  faid  Hughes  Minet  and  James  Petcf 
Fedor,  then  and  there  became,  and  were,  and  ftill  are,  the 
holders  of  the  faid  inftrument.  And  the  Jurors  aforeftidf 
upon  tbeir  oaths  aforefaid,  further  fay.  That  the  faid  ia- 
ijrument  was  i^fterwards^  at  the  day  and  place  within-men- 
tioned, prefented  to  the  faid  Thomas  Gibfon  and  jofeph 
Johnfon,  for  their  acceptance  thereof,  and  that  the  faid  Tho- 
mas Gibfon  and  Jofeph  Johnfon  then  and  there  accepted 
the  fame;  they  the  faid  Thomas  Gibfon  and  Jofeph  John- 
fon, then  and  there  well  knowing  that  no  fuch  perfon  as 
John  White,  in  the  faid  inftrument  named,  ezifted;  and 
that  the  name  of  John  White,  fo  indorfed  thereon,  was  not 
the  hand-writing  of  any  perfon  of  that  name.  And  the 
Jurors  aforefaid,  upon  their  oaths  aforefaid,  further  fayt 
That  the  faid  Thomas  Gibfon  and  Jofeph  Johnfon,  at  the 
time  of  making  and  accepting  of  the  faid  inftrument  as  afore- 
faid^ had  nor,  nor  had  they  at  any  time  fince,  any  money, 
goods,  or  effeds  whatfoever,  of,  or  belonging  to  the  (aid 
Livefey,  Hargreave  and  Company,  or  of  the  faid  Hugh9 
Minet  and  James  Peter  Fefior,  in  their  hands.  And  the 
Jprors  aforefaid,  upon  the^ir  oaths  aforefaid,  further  fay, 
'i  hat  the  faid  Thomas  Gibfon  and  Jofeph  Johnfon,  althoi|gli 
eften  requefted,  have  not  paid  the  faid  fiim  of  money  CIHI* 
tained  in  the  faid  inftrument,  or  any  part  thereof,  to  the 
;|aid  Hughes  Minet  and  James  Peter  Fe^lor,  or  either  of 
them,  and  that  the  fame  ftill  remains  unpaid  ;  but  whether 
upon  the  whole  matter  aforefaid,  found  by  tbe  faid  Jurors 
HI  manner  atorcfaid,  the  faid  Thomas  Gibfon  and  Jofeph 
Johnfon  are  liable  to  the  payment  of  the  faid  fum  of  moocj 
in  the  faid  inftrument  mentioned,  or  not,  the  (aid  J^fOfl 
are  altogether  ignorant,  and  pray  the  advice  of  the  Court 
here,  in  the  premifes.  And  if,  upon  the  whole  matter  afore« 
faid,  found  by  the  faid  Jurors  in  manner  ^liprefaid,  it  &^]1 
^Appear  to  the  Court  here,  that  the  fs^id  Thc^ma^  Gib 
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Jofeph  Johufon  are  liable  to  the  payment  of  the  faid  fiiqi  of 
tnoney^  in  the  faid  inftrunifot  aiientioDedi  then  the  faid 
Jurors  upon  their  oath  fay,  that  the  faid  Thomas  Gibfon  and 
Jofeph  Johnfon  did  undertake  and  promifef  in  manner  ^od 
form  as  the  faid  Hughes  Minet  and  James  Pet^r  FeSor  by 
their  declaration  have  declared  againft  them.  And  they  affefs 
the  damages  of  the  faid  Hughes  Minet  and  James  Peter 
Fedor,  on  occafion  of  their  not  performing  the  promifea  and 
undertakings  within  fpecifieda  Qver  and  above  their  cofls  and 
charges,  by  th^m  about  their  fuit  in  that  behalf  expended,  to 
^[.72 1  51.  And  for  thofe  cofts  and  charges  to  40/.  But  if^ 
from  the  whole  matter  found  by  the  Jurors,  in  manner  aiore* 
faidi  it  (hall  appear  to  the  Court  here,  that  the  faid  I'hooias 
Gibfon  and  Jofeph  Johnfon  are  not  liable  to  the  payment 
of  the  faid  fum  of  money  in  the  faid  inftrument  mentioned, 
tbeh  the  faid  Jurors  upon  their  oaths  fay^  That  ihe  Taid 
Thomas  Gibfon  and  Jofeph  Johnfon  did  not  promife  and 
undertake  in  manner  and  form  as  they  b^Y^  vrithiq  by  ^b^r 
plea  alledged. 

HOUSt:  OF  LORDS. 

IN  ERROR, 

Thomas  Gibfon  and  Jofeph  Johnfpnt   PJaintijfs  in  Error. 

and 
Hughes  Minet  and  James  Peter  Fedor,  Jieftndants  in  Error. 

Case  for  the  PLAiNTirps  in  Error. 

Upon  the  juds^ment  of  the  Court  of  King's  Bench,  a 
"mxt  of  error  was  brought  returnable  in  Parliament ;  and 
the  Plaintiffs  in  error  having  alfigned  general  errors,  and  the 
Pefend^nts  in  e^rpr  having  pleaded  that  therd  was  no  error 
in  the  record  of  the  proceedingSj^  the  faid  Plaintiffs  in  error 
lipped  that  the  faid  judgment  would  be  reverted,  for  the  foU 
lowing  an[)on|[  other 

REASONS. 

I.  Becaufe  by  the  law  and  cuftom  of  merchants  there  are  two 
fpecies  of  negotiable  inftruments,  or  Bills  of  Exabange^ 
^iTcfitially  different  in  their  natures,  the  one  payable  to 
order,  and  the  other  to  bearer ;  the  former  being  only 
negotiable  by  indorfemcnt,  and  the  property  in  the  latter 
being  transferrable  by  mere  delivery. 

II.  Becaufe  inflrumenis  of  this  defcription  are  in  the  nature 
of  fpeciahies  and  are  by  law  permitted  to  be  declared 
toix)n  as  fuch ;  and  the  count  upon  which  the  Court  have 
g^ven  judgment,  fetting  forth  and  flating  a  bill  payable  to 

bearer. 
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bearer^  when  the  bill  or  in&rument  produced  in  evidrnce 
purports  to  be  a  bill  payable  lo  order^  is  not  fuppoVtcdb/ 
the  evidence. 

III.  Becaufe  the  leg^l  e(fe£t  of  every  inftrument  mad  arife 
out  ofy  and  be  coUefled  from  the  words  of  it ;  and  no 
parole  evidence,  or  extrinflc  circumftances  can  give  to 
it  a  meaning  or  operation  contrary  to,  or  different  from^ 
that  which  appears  on  the  face  of  the  infirument  itfelf. 

IV.  Becaufe  in  the  cafe  of  inftruments,  the  property  of  which 
pafles  by  indorrcment,  it  is  peculiarly  neceflary  that  there 
thoiild  be  peifons  in  exiftence  anfwering  to  the  names 
indorfed  upon  fnch  indruments,  in  as  much  as  additional 
credit  is  derived  to  them  from  the  numberof  indorremems 
made  upon  them,  the  confequent  appearance  of  their  hav- 
ing pafTed  through  an  extenfive  circulation,  and  the  ap- 
parent rubility,  therefore,  of  a  greater  number  of  perfons 
to  the  payment  of  the  money  contained  in  them. 

V.  Becaufe  the  fafts  found  by  the  Jury  amount  to  the  flate* 
ment  of  a  fraud  and  forgery,  which  can  never  give  legal 
effect  to  an  inftrument,  nor  be  the  foundation  of  a  con- 
U'jlQ.  within  the  curtom  of  merchants;  which  cuftom 
muft  be  founded  in  convenience,  he  confiileni  with  reafon, 
and  fanQioned  by  ufage:  and  confeqnenily,  as  the  count 
on  wliich  the  judgment  for  the  Dcfeiidants  in  error  is 
given  declares  on  a  bill  drawn  according  to  the  ufageand 
curtom  of  merchants,  the  evidence  does  not  fupport  fuch 
declaration. 

VI.  Becaufe  jndgmf.nt  I)eing  given  for  the  Plaintiffs  in  errori^ 
on  thoTe  counts  which  fpccially  ftaie  the  circumflances 
that  hnve  l>een  found  by  the  Jury,  it  follows,  that  ihey 
are  entitled  to  it  on  that  account,  to  the  fupport  of  which 
the  fa-fls  fo  found  are  the  only  evidence;  otherwife  it  mud 
he  decided,  thar  a  tranraftior,  which,  dated  upon  the  re« 
cord  in  an  aftion  upon  the  cafe,  is  not  fuffioent  to  foqnd 
acontra8,  or  to  make  the  party  charged  liable,  will,  when 
found  fpccially  by  a  Jury,  and  put  upon  the  rt  cord  In  the 
iliape  o\  a  Special  Verdi  ft,  be  fufiicient  to  found  a  con* 
traft,  and  to  fupport  a  count,  flatinga  contraa  of  a  dif* 
fcreni  nature.  T.  ERSKtNfi. 

F.  BOWER. 

The    CaSI.    of    THF    DF.rKNDA.NTS    IN    ERAOft. 

The    Dtlcndnnts   in  error  prayed   the  jiidgmetit  of  the 
Court  of  King's  f3cnch  to  be  .iffisnicd,  withcofti^  for  the  folr^ 
loy  ipg,  among  other 
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REASONS. 

I.  It  appears  by  the  Specie!  Vcrdift,  that  the  Defendants  in 
error  are  fair,  bona  fide  holders  of  the  bill  in  queftion,  for 
a  valuable  confideration ;  and  Livefey,  Hargreavc,  and 
Company,  the  drawers,  at  the  time  when  they  drew  the 
hill,  as  well  as  the  Plaintiffs  in  error,  Meffrs.  Gibfon  and 
Johnfon,  when  they  accepted  it,  arc  found  to  have  been 
perfeQly  informed  of  the  non-exiftence  of  White,'  to 
whom,  or  to  whofe  order,  the  fi>rmof  the  bill  makes -the 
contents  of  it  payable.  The  Defendii>ts  in  error,  there^ 
fore,  are  in  a  fituacion  which  entitles  them  to  all  the  aid 
which,  confiftenily  with  eftablilhed  legil  principtes,  cati 
be  given  by  a  Court  of  Jiiftice  :  and  the  PiaintiflFs  in  error 
having  a£tcd  under  no  miflake  or  apprehenfion,  and  not 
being  in  any  rcfpeft  interefted  in  the  exigence  pr  non-ex- 
iftence of  White,  have  no  equitable  claim  to  be.releafed 
from  the  effe^  of  their  engagement,  or  to  prevent  the 
application  of  anv  favourable  rule  of  conftrudion^  to  fup- 
port  the  demand  of  the  Defendants  in  error. 

II.  It  is  not  neceflary  to  the  validity  of  deeds  or  contraQ^^ 
that  they  can  in  all  cafes  operate  according  to  the  words  in 
which  they  areexprefled  ;  when  the  rules  of  law  prevent 
fuch  operation,  the  inflrumenc  may  legally  operate  in  a 
different  manner,  to  give  efFed  to  the  legal  intent  of  coiv- 
traSing  parties.  Thus  words  of  demife  may  operate  by- 
way of  confirmation ;  and,  vice  verfa^  words  of  grant 
by  way  of  covenant ;  and  fo  in  many  fimilar  inftances. 
7*he  intent  of  the  drawers  and  acceptors  of  the  bili  in 
queftion,  was  to  make  a  negotiable  inftrument;  and  if 
for  want  of  an  aSually  exifting  payee,  nominated  in  the 
bill,  it  could  not  be  fo  indorfed  as  to  be  put  in  a  liate  of 

'  negotiability  by  indorfement,  it  is  humbly  conceived  that 

•     tliere  is  no  rule  of  law  to  prevent  its  being  transferred  by 

delivery,  and  having  the  eflPefi  of  a  bill   exprefTed  to  be 

made  payable  to  bearer,  that  being  the  only  other  method 

of  negotiating  bills  of  exchange  :  and  it  is  alfo  conceived 

that  the  fifth  count  of  the  declaration,  which  dates  the  bill 

according  to  its   le^al  effeS  and  operation,  is  properly 

'     adapted  to  the  cafe,   and  that  the  judgment  thereon  is 

warranted  by  the  verdiA.      By  thus  giving  efieft  to  the 

bill,  judice  is  done  betwixt  the  parties,  and  the  rule  affords 

'"     protedion  to  the  fair  holder  of  Bills  of  [exchange  againft 

*' '  frauds,'  by  wkich-they  might  otherwife  be  injured;  with« 

^    out  which  prote3ioiiji  the  currency  of  bills  of  exchange 

would 
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wcKild  be  greatly  obflruded»  and  great  inooDVeDieoees 
woold  arife  ill  cortimerctal  trgnfadions, 
m.  It  is  objeded,  that  the  defendants  in  error  make  title 
to  the  bill  through  the  medium  of  a  fiDlony;  hot,  fa|ipof- 
ii^  the  tndoiJeineAt  of  the  oanK  of  White  to  bsfc  been 
a  fctonioM  ad,  the  prefimt  aAion  h  boc  brought  againft 
the  perfon  who  committed  the  Mony,  or  for  the  fekmi- 
out  ad :  and  it  has  been  decided,  that  tbe  hmJUe  holder 
of  a  ftolen  BtH  of  Excfaange  might  maimain  as  sAion 
upon  the  bill,  though  it  had  been  negotiated  to  him 
thiough  the  hands  of  the  parfon  whDflolejt.-^Inthepre« 
fisot  cafe,  however,  the  queftion  does  not  arife ;  lor  the 
▼erdifi  6nds  no  intent  to  defraud;  and,  cmfeqiiefllly, 
oo  fcbny  is  found,  nor  can  be  imended. 

E.  BEARCROrr. 

J.  MINGAY. 

A.  CHAMBRE. 

On  the  Argument  of  this  cafe  in  the  Houfeof  L#ord8,  the 
Lord  Chancellor  referred  to  the  Twelve  Judges  tbefe  three 
queftions : 

I.  Whether  the  makmg  of  the  inftruroent  declared  upon 
appears  upon  the  Special  Verdid  to  be  fo  crinainal»  that 
the  policy  of  the  law  will  not  fuffer  anaSion  tobe  foonded 
on  fuch  an  indidment? 

II.  Whether  upon  the  matter  found  in  the  Special  Verdifi, 
the  bill  mentioned  in  the  fifth  count  can  be  deecaed  in  law 
a  bill  payable  to  bearer  ? 

IIL  Whether  the  matter  of  the  Special  Verdid  will  fuftain 

any  other  count  in  the  decUration  ? 

And  on  t\\c  3d  of  February,  1 79^1,  the  Judges  delivtred 
their  opinions,  feriattm,  to  the  Houte. 

Mr.  Bdrott  Hotkam  began  with  delivering  his  opinion  upon 
the  queftions  fubmitted  to  the  Judges,  and  faid,  it  feeiBod  W 
Mm,  that  the  matter  found  in  the  Special  Verdid  w^  i^^* 
€iei>t  to  warrant  their  I^ordlhips  in  faying^  that  the  making 
of  the  inftrument  declared  upon  was  nm  fo  crimimt  thst 
the  policy  of  the  law  would  not  fiiffer  an  adioa  to  b^  {oanded 
upon  it. 

On  the  fecondqueftion.— Whether  the  fa^s  comaiQed  10 
the  Special  Verdi^  would  fuftain  the  fih\\  couai  of  thcdc- 
claration,  that  this  was  a  bill  payable  ta  bearer  ^^^^e  fuW 
tnitted  to  their  Lordlhips,  that  it  was  impoHible  not  toteel 
that  the  parties  to  this  bill,  the  drawers  and  accepiars,  aot- 
witbftanding  their  piaufible  endeavoiKs,  nughi  not  10  be 
fcnsitted  to  avail  tbemfelYes  eft  their  owa  iVaud  \  ati  aiiei 
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which  the  law  would  in  ito  cafe  endure^  nnidi  left  aAi(L 
Unlets,  iheref^re^  fome  ftubborn  rdle  of  law  ftood  in  th^ 
way  of  the  juiigment  of  the  Court  of  King's  Bench,  it  ought 
in  his  opinion^  to  be  rnpportcd.*-^It  was  admitted,  that  rnmi^ 
cafes  might  be  put,  in  which  deeds  and  folemn  tnftramenia 
were  not  a1  wap  to  be  conftrued,  or  to  have  effeA»  according 
to  their  obvioos  or  literal  iaiport,  but  that  they  AouM  hate 
fuch  an  operation,  as  would  carry  the  intent  'cf  rhe  ftLttm 
into  execution,  though  contrary  to  the  ftrift  letter  of  Ithe 
inftruments  themfelves.  This  principle  of  law,  ia  hit  ap- 
prehension, would  apply  diredly  to  the  prefem  cafe.  Th% 
iM  in  qneftion  imported  to  be  a  Bi}i  of  E^xchaoge,  payvfcio 
to  Joba  White,  or  his  order^  but  in  truth  and  ki  hdt  it 
was  not  fo. — It  never  was,  and  it  never  could  be  fo^-becaufie 
then;  was  no  iiich  (lerfon  exiting  as  John  White.  This 
was  a  fad  known  to  the  acceptors  as  well  as  to  thedrtw^rs; 
fo  that  the  bill)  fo  viewed,  was  contrary  to  the  principle  that 
operated  on  deeds  and  other  inftruments ;  they  niuft  Miere* 
fore  have  recourfe  to  the  intention  of  the  parties,  which,  in 
the  prefent  cafe,  was  clear.  It  was  impoflible  for  the  holders 
Of  this  bill  to  prove  their  title  throi^h  John  White,  who 
had  no  exiftence,  and  who  the  PiainrifFs  in  error  knew  did 
not  exift ;  and  therefore  when  they  accepted  the  bill,  they 
inaft  haf«  intended  to  have  come  onder  an  obligation  to 
fomebody,  otherwife  their  acceptance  was  idle  and  abfofck 
If  therefore  they  had  accepted  this  bill,  they  (hould  be  boiind 
by  ttieir  undertaking;  for  it  was  a  known  rule  of  law,  that 
no  man  (faould  take  advantage  of  iiis  own  wrong. 

The  difficulty  on  the  form  of  the  bill  arofefrom  -no  ttriftalK^ 
but  from  a  deliberate  and  concerted  aS  of  the  accepters  and 
of  the  drawers.  Bat  it  was  ftill  in  their  power  to  grve-eflRBd 
to  this  bill — Should  they  then  be  obliged  to  do  fo?  It  might 
not  be  too  much  to  fay  the  acceptor's  intention  was,  that  it 
ihouM  be  payable  to  the  bearer;  for  they  knew  the  bill  had 
no  iiidoFftment  on  it  by  John  White ;  they  knew  it  came 
into  the  hands  of  Minet  and  Fedor  from  Li  vefey ,  Hwffttvwt^ 
afiid  Co.— it  was  fent  as  a  bill  payable  to  bearer. 

He  comendedt  that  it  was  not  poffible  for  thefe  partners  iti 
fniud  to  fay,  we  have  accepted  this  bill,  but  we  meant  rm^ 
thing  by  it  but  to  cheat  all  mankind.  Nor  (hould  they  bo 
permitted  to  fay,  that  it  was  not  according  to  the  law  and 
cuftom  of  merchants. 

He'faid,  the  great  principle  that  he  went  upon  was,  thai 
))at%i<es  to  a  bill  (hould  not,  any  more  than  parties  to  any  deed 
or  Inftrument^   take  advantage  of  their  own  wrong.    The 

PlaintiSa 
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Plaintiffs  in  error  having  tccepted  this  billf  with  th^  pilvHf 
that  John  White  was  a  6ditious  pay^»  and  that  the  hMeh 
could  not  derive  title  through  him,  the  law  would  prefume 
that  they  intended  that  ceremony  fliould  be  waved  That 
this  bill  might  be  paid,  the  law  would  conclude  that  it  was 
the  intention  of  the  acceptors  to  pay  it  to  any  hmfidi  holder  \ 
or,-  in  other  words,  that  it  (hould  be  confidercd  as  a  bill 
payable  to  bearer. 

He  conceived  that  fuch  a  conftrudion  would  be  more 
conformable  to  the  import  and  eiFeS  which  ought  to  be 
given  to  all  commercial  tranfadions,  as  well  as  to  true  policy 
and  the  principles  ol  fubftaritial  juftice.  It  was  of  thegreateft 
importance  that  men's  ondertakings  Chould  be  ezecutcd^-and 
their  promifes  to  pay  performed. 

The  rule  of  law,  that  a  man's  own  aAs  fliould  be  taken 
mod  flrongly  againft  himfeir,  extended  to  all  engagerocntf 
and  undertakings.  He  conceived  the  acceptors  of  this  bill 
would  not  be  permitted  to  fay,  we  never  intended  to 
pay.  The  law  would  hold  them  more  ftrongly  to  their 
engagement,  on  the  ground  of  their  own  fraud,  and 
would,  corfidcr  the  bill  as  capable  of  being  transferred 
by  delivciy. 

A  Bill  of  Exchange  amounted  to  no  more  than  an  authority 
on  the  one  hand,  in  the  per  Ton  to  whom  it  was  made  pay- 
able, to  make  a  demand  ;  and,  on  the  other,  to  an  un« 
dertaking  by  the  acceptor  that  he  would  pay.  The  accep- 
tor put  himftif  in  the  fituation  which  made  it  obligatory  on 
him  to  pay  the  bill,  either  in  the  very  terms  of  it,  or  accord- 
ing to  its  legal  operation,  as  in  this  cafe,  where  the  name 
of  John  White  muft  be  looked  upon  as  nothing,-*as  a  non- 
entity,— and  the  bill  muft  be  confidered  as  payable  to  a 
real,  exifting  perfon;  that  is,  to  the  bearer. 

He  was  of  opinion  that  the  judgment  of  the  Court  of 
King's  Bench  would  afford  a  proper  fecurity  to  paper  dr- 
culation,     would   tend    to  the  (upport  of    public  craditff 
and  prove  moft  beneficial   to  the  great  intcrcft^  o(  imde     \ 
and  commerce.     But  the  moft  fatal  confcquences  muft  pe-     j 
cefTarily  cnfue  if  the  acceptors  of  bills  were  permUieil  to  I 
up   their  own   fraud   as  a  juftification,    and    were  to 
fufe  to  pay   any  bona  fide  holder  for  a  fair  and  (till  gOftfi 
deration. 

On  this  quefiion,  therefore,  hlsLordihip  wasof  apinifl 
that,  upon  the  matter  fonnd  in  the  Special  Verdifl,  thel' 
as  mentioned  in  the  fifrh  count,  might  beowTide/edi 
bill  pa)able  to  bearer. 
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But,  thirdly,  fuppofe  the  fa3s  found  by  the  Jury,  and 
iiated  in  the  Special  Verdid,  would  fuppoi t  the  fifth  count, 
which  defcribed  the  bill  as  payable  to  bearer,  there  was  a 
third  queftion  to  be  confulered,— Whether  the  matter  in 
the  Special  VerdiS  would  fufiain  any  other  count  in  the 
dt:claration  ?  His  Lordfliip  was  of  opinion,  that  it  would  alfo 
fuilain  the  (irft  count,  by  confidering  the  bill  as  a  new  bill, 
by  the  fubfequent  indorfemeht  of  I^ivefey,  Hargreave  and 
Co.— For  every  indorfement  was  in  the  nature  of  a  new 
bill,  and  had  the  fanie  efTefi  as  if  they  had  originally  drawn 
the  bill,  without  the  name  of  John  White,  payable  to 
themfelves,  or  their  own  Order.  From  the  moment,  there- 
(nre,  this  Tecond  indorfement  appeared  on  this  bill.  Live- 
fey,  Hargreave  and  Co.  gave  a  new  title  to  it,  and  a  frefli 
authority  to  pay  to  their  own  Order.  The  acceptance  of 
Gibfon  and  Johnfon  was  fubfequent  to  fuch  indorfement; 
and  therefore  that  acceptance,  he  conceived,  muft  be  coupled 
with  the  knowledge  which  they  were  bound  to  have  of  this  ST 
fecond  indorfement,  by  Livefey,  Hargreave  and  Co.— and 
knowing  that,  although  there  was  on  the  bill  a  fiditious  in- 
dorfement, there  was  alfo  on  it  a  real  one.  In  that  ^ew  of 
it,  his  Lordfliip  confidered  the  acceptors  as  liable  under  the 
firft  count. 

Mr.  Baron  TAompfori,  Mr.  Barcn  Perryn^  andjltfir.  Jujfice 
Gatildf  gave  their  opinions  to  the  fame  cSeOt. 

The  Lord  Chief  Baron  faid^'^Vi\i\\  refpeft  to  the  criminal 
nature  of  this  inllrument^  there  was  enough  perhaps  to 
have  warranted  both  the  drawers  and  acceptors  to  have  ilood 
at  a  different  Bar ;  but  as  this  did  not  appear  on  the  face  of 
the  Special  Verdift,  the  policy  of  the  law  would  not  fufFer 
Judges  to  infer  it.  Upon  the  firft  queftion  therefore  they 
were  all  agreed ;  and  for  that  reafon  he  ihould  forbear  faying 
more  upon  this  prelimitiary  point. 

He  next  adverted  to  the  different  counts  in  the  declara- 
tion, and  thought  there  was  not  a  pretence  for  faying  that 
the  matter  of  the  Special  VerdiS  could  fuOain  any  of  the 
counts,  except  the  firil,  fecond,  fifth,  and  fixth  ;  and  thac 
therefore  the  enquiry  was  reduced  to  ihis  Whether  this 
Special  VcrdiS  would  fupport  any  one  of  theft  four  counts } 
This  would  include  every  thing  that  remained  on  the  fecond 
and  third  quedions. 

•The  Court  of  King's  Bench  were  of  opinion,  that  nei- 
ther the  iirft^  fecond,  nor  fixth  count,  Could  be  fuAained, 
in  point  of  law ;  and  this  would  be  material  on  the  argu- 
ment on  the  fecond  queftion.  The  Court  gave  judgment 
pn.  the  fifth  count,  and  thereby  decided,  that  when  a  bill 
Vol.  if.  K  k  was 
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was  made  payable  to  a  frdltious  payees  iht  copMrtts  df  that 
bitl  became  payable  to  .bearer.      Fie  conceived  it  wotttd  ht 
extremely  ditHcuVt'to  make  out  that  thn  was  a  BUI  pajaUc 
to  bearer,     i^or  the  fads  found  by  the  SpeciafWrdift  were 
m  dired  oppodtion  to  the  fa^s  Rated  fn  the  tihtL  cou6t. 
Andy  irdoi  aUr  he  pre(\imed^  it  rilull  be  adiiiif ted|^  that  be- 
fore Minet  arnd  Pe£tor  confd  recover  oti  iKis  bilT,  ihtf  iftotf 
mew,  in  like  mannei^  as  ey^ry  other  PtaintifF  rntift  ft^^it.  i 
fufficiem  title.     And,  in  hU  judgment,  there  was  a  fun'^i' 
mental  fallacy  tn  the  argunoents  ufedby  the  rearfied.Juc^ 
on  the  other  fide,  artfing  from  not  obfervMig  tbi&  prop6- 
fition^^The  Plaint  I  fFs  muil  prove  tjielr  cafe,  and  rogk^ditf 
th^ir  tiHe,  before  the  Defendants  were  called  upoAitfiajl 
any  thing-  , 
^  Bills  oT  Exchai^e  being  of  feveraT  kinds,  tl^e  title  ^  fCr 
cover  on  any  bill  mu(l  depend  on  what  kind  of  t)iltit  was.^ 
A  tUle  to  recover  might  be  dierived  either  froni  the  dt±yf€a^ 
0r  from  the  original  payee,     in  this  cafe,  the  title  of  ttle  ori- 
ginal payee  was  apparent  ori  the  Iface  of  the  bill.     The  titfe 
ilerived  from  that  pnyee  was  a  title  by  afTign'ment^  a  ttife 
which  the  commpn  law  did  not  acknowledge,  knS^  sisht 
apprehended,  couM  not  make;  a  title  which  exifted  only  by 
the  cuftom  of  merchatits.      1f»   by  force  of  the  cuftom  6( 
merchants,    this  was  a  btfl   payable  to  Order,  the  alBgn- 
ment  mufl:  be  by  a  writing  on  the  bill,  called  an  lYidorfef- 
foent,    appointing,  the  contents  of  that  bill  to  be  paid  to 
fomc  third  perfon.     Every  man  could  eafily  discover  whe- 
ther the  holders  oi  a  bill  clainKd  ir  unUcr  an  aiTignment  as 
mdorfees  or  as  bearers.     1  he  title  of  the  bearer  appeared  oh 
the  face  of  tlie  bill, — the  title  of  the  indbrfer  appeared  frorb 
the  indorfemcnt.      Every  thing  that  was  neceftary  to  be 
known  refpeftingaBill  of  Exchangej  whether  it  was  aiUgn- 
able  by  the  ctiftom  of  merchants,  and  whether  It  had JAj 
fad  been  afligned,  according  to  that  cuflom^  woyld  dp|>etf  4 
at  once,  by  a  fair  iufpeation  of  the  inilrumem  Itfeir     'ftel 
foundation  of   the  right  of  a   holder  of  a   bll   paysbte  i^\ 
bearer,  was  his  being  in  poncflion  of  the  bill  vvhtT)  h«  clils^i^j 
title  K>  it.  1 

In  his  Lordlhip's  apprehenfion,  the  wvt  of  man  c6«llil 
not  devife  any  thing  betfer  calculattu  Fcir  circutaiiofi,^ — ^TThet 
aflignable  quality  of  a  bill  vtes  2l  thtng  created  in  ihe  ai-i 
ginal  frame  and  confiituiion  of  the  inflrumentj  anJifkr] 
party  to  wlioni  it  was  offered  had  vuly  to  read  it.  If  a  naff 
claimed  to  be  entitled  to  a  Bill  of  Exchange,  diawn  in  if^ 
vour  of  4 real  pajce,  and  not  having  an  indorfeipeftt hi 
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payee^    he  could  not  recover  on  \t,  as  on  a  Bill  of  Ex* 
change,  though  he  had  paid  a  full  coniideration. 

The  prcfcnt  bill  fliould,  if  poflible,  be  taken  to  be  what 
it  imported  to  be  on  the  face  of  it,  and  ought  not  to  be  go- 
verned by  any  private  circumftances.  The  Plaintiffs  de- 
clared  on  it  as  a  Bill  of  Exchange,  and  had  ftated  their 
tit'le  to  that  bill  to  be  by  ailignment ;  and  the  cuftom  of 
inerchants  dire&ed  that  this  aiTignment  fliould  be  by  tn- 
doffement;  and,  fuppofing  the  payee  were  a  real  perfon  it 
"would  be  impoflible  to  be  transferred  in  any  other  manner* 
But  they  faid,  in  this  cafe,  that  John  White  wasa  fidttious 
name,  and  that  his  indorfement  was  likewife  fiSitious. 
They  faid  this  faS:  was  known  to  the  acceptors ;  by  reafon 
-whereof,  and  by  the  force  of  the  cuftom  of  merchants, 
the  acceptors  becanie  liable  to  pay  the  value  of  the  bill  to 
fhem.  His  Lordfhip  faid,  he  had  looked  in  vain  to  dif- 
cover  where  the  places  were  to  be  found  of  this  ufage  and 
ctiftom  of  merchants  applying  to  fuch  a  cafe.  He  appre- 
hended that  no  logician  could  draw  fuch  a  conclufion  from 
fuch  premifes:  he  alked  where  that  rule  was  to  be  found. 
If  no  fuch  rule  was  to  be  found  exprefsly  laid  down^ 
was  it  to  be  collefled  from  inference  ?  No  rule  had  been 
dated,  to  his  apprehenfton,  that  warranted  fuch  a  con- 
dufion. 

It  was  only  by  force  of  the  ufage  and  cuftom  of  mer- 
chants chat  Minet  and  FeScr  could  ever  recover  on  this  in- 
ftrument,  as  on  a  Bill  of  Exchange.  The  common  law 
could  never  recognize  their  title. 

His  Lordfhip  was  of  opinion,  that  this  inftrument  was 
only  a  piece  of  waftc  paper  upon  which  the  cuftom  of  mer- 
chants never  attached. 

He  thought  that  the  drawers  of  the  declaration  had  not 
made  the  bed  ufe  of  their  materials. 

It  had  been  ftated,  that  every  indorfement  was  a  new  bill. 
He  could  have  conceived,  in  a  cafe  where  there  was  no  dri- 
ginal  payee,  if  they  had  declared  on  a  new  bill  drawn  by 
thofc  who  made  the  fecond  indorfement,  appointing  the 
contents  of  the  bill  to  be  paid  to  the  parties  to  uhom  the 
fecond  indorfement  was  made,  that  there  would  have 
been  fome  authority  for  faying  this  amounted  to  a  m:w 
bill. 

It  had  been  contended,  on  the  other  fide,  that  this  was 
a  bill  payable  to  bearer.  In  his  Lordlhip's  apprenfion, 
fiich  a  bill  was  a  mere  nullity.  It  was  not  furely  a  very 
foUnd  argument,  to  fay,  that  this  mud  be  a  biH  payable  to 
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the  bearer^  bcc^fe  it  could  be  payable  ta  no  other  man.  U 
the  intent  of  the  parties  was  to  be  coUcScd  from  what 
appeawd  on  the  face  ef  the  inflruroent,  they  muft  confider 
it  as  a  bill  to  pafs  by  indorfemenr^  Where  then  was  the 
authority  for  faying,  that  it  was  according  .to  the  cffiefi  and 
meaning  of  the  bill^  that  the  contents  fliould.  become  pay** 
able  to  bearer  ?  The  fifth  count,  therefore,,  had  very  gmt 
difficiiUies  to  encounter.  Uow  they  could  make  that,  which 
upon  the  face  of  it  plainly  purported  to  be  a  Bill  oC 
Exchange  to  pafs  by  indorfement,.  arbill  payable  tO'bearer, 
he  confefTed,  he  was  totally  at  a  lofs  to  compreheock 

It  had  been  faid,  that  the  Plaintiffs  ii»  error,  Gibfonand 
johnfon,  (hould  never  be  permitted  to  defend  thcmftlac^ 
by  alleging  that  the  payee  was  fiditious^  He  wa»  tcaif 
to  admit,  that,  by  the  law  of  England^  no  man  (hould be 
permitted  to  allege  his  own  crimen  and,  in  that  fenfe^  lie 
agreed  that  no  man  fhould  take  advantage  of  bis  own 
fraud,  nor  fhould  fet  it  up  by  way  of  defence.  But  RilL 
a  Plaintiff  mufl  always  recover  by  his  own  ilrength.  He 
muft  prove  his  cafe ;  and  when  that  was  done,  it  (hould 
not  be  permitted  to  a  Defendant  to  fet  up  his  own  fraud, 
to  infift  that  the  payee  was  fidirious,  and  to  fhape  that 
into  a  defence  to  anfwer  the  Plaintiff's  cafe.  But  here  the 
Plaintiffs,  in  making  out  their  own  cafe,  were  driven  to 
fhew  the  faSs  which  the  Defendants,  by  way  of  defence, 
were  attempting  to  (hew  againft  them.  VA'here  the  Plain- 
tiffs could  not  make  out  a  fair,  bona  fide  cafe,  the  Defendants 
were  not  bound  to  fay  any  thing. 

Unlcfs  this  inftrument  could  be  (hewn  to  be  a  bill  pay- 
able to  bearer,  againft  all  the  world,  it  could  never  be 
fhewn  to  be  a  bill  payable  to  bearer  againft  Gibfonand 
Johnfon.  

It  had  been  faid,  that,  by  ihf  judgment  of  the  CqibH 
King's  Bench,    the  Plaintiff  was   not  robbed  of  hb  iH^ 
and   the  parties  were  not  permitted  to  avail  themfelves  i 
their  own  fraud.  He  \\as  of  opinion,  that  it  wdold  be  ma 
better  to  punilh  fraud  in  a  diieA  way,  thiin  in  thlsindu 
manner.     1  his  uas  a  mode  of  procedure  w}uch  be  Iboitgh 
%ery  dangerous. 

It  bad  been  like  wife  flated,  that  there  was  .^n  niito 
between  Bills  of  Exchange  and  Deeds;  and  tli:tt  thr  fi 
fort  of  conftru6tion  was  applicable  to  both.  It  oujht  '^ 
be  obfervcd,  that  Deeds,  by  the  common  taw»  hadiceftaii 
operation  and  conftrudion.  Bills  of  Exchangq  w^rei 
flruments  which  derived  tlieir  effed  from  the 
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•merchants;  But  fuppoiing  there  was  fome  ansdogy  between 
Bills  of  Exchange  and  Deeds,,  would  it  from  thence  foHow^ 
that  a  bill  payable  to  Order  could  be  conftrued  into  a  bill 
payable  to  Bearer  ? 

There  were  certain  words  in  Deeds,  which  had  a  certain- 
fenfe  and   known   conftrudion,  according  to  their  plain, 
obvious,  and  common  import.    In  reading  a  page  of  hiftory,  • 
io  any  Jaoguage,  he  who  would  read  it  would  interpret  the* 
words  according  to  the  meaning  which  they  ufuaUy  had  in 
that  language^    His  Lordfliip  fard,  if  Judges  went  one  ftep' 
faeyond  this  they  did  not  conftr-ue  men's  deeds^  but  made 
them.     It  was  a  fallacious  argument  to  apply  the  rules  of  * 
;ComiBon  law  to  the  law  of   merchants.     The  fallacy  con- 
lifted  in  this,  that  the  diftindion  between  the  common  law, 
and  the  law   of   merchants,    had  not  been  ftifficiently  at« 
tended  to.     It  had  been  faid,.  that  Bills  of  Exchange  ought  ^ 
to  be  fupported.     They  certainly   ihould^  but   if  a   man 
ivould  demand  payment   of  a  Bill  of  Exchange,  according. 
to  the  law  of  merchants,  he  muft  bring  his  caie  within  that 
law. 

The  Defendants  Jn  error  were  fuppofed  to  be  innocent 
indorfees;  and  therefore  it  was  faid  it  was  an  extremely 
jhard  cafe  up(>n  them.  But  the  law  ought  not  to  be  (lirred, 
much  lefs  altered,  to  fuit  this  hard  cafe.  It  became  a  hard 
ctfe  onlyjby  the  accidental  infolvency  of  the  different  parties. 
This  was  a  hard  cafe  on  them  all. 

A  bill  payable  to  a  fair  payee,  and  coming  back  again  to 
the  draweri  bad  done  its  duty,  ai^d  ought  to  have  been  can- 
celled. 

His  Lordfliip  faid,  thefe  ctrcumftances  had  weight  with 
|iim,  after  a  very  careful  invefligation  of  this  cafe. 

Heconfeflfed  himfelf  to  be  a  very  incompetent  judge  of 
the  interefts  of  commerce.— He  might  be  ignorant' on  this 
fqbjed ;  but  he  took  the  interefts  of  commerce  to  be 
deeply  concerned  to  fupport  fair  credit,  and  to  difcounte- 
nance  falfe  credit.  He  took  it  that  the  interefts  of  gen- 
tlemen who  dealt  in  the  difcounting  of  paper  money,  and 
the  interefls  of  commerce,  were  nut  exadly  the  fame. 
Trade  might  receive  a  deep  wound  from  the  failure  of  a 
number  of  capital  houfes,  when  the  dealers  in  paper  might 
receive  twenty  (hillings  in  the  pound,  by  proving  thtir 
debts  under  twenty  different  commiflions.  'While  their 
Lordfliips  were  attending  to  ^he  intereAs  of  the  holders  of  ^ 
bills,  circumftanced  like  that  under  confideration,  they 
ought  not  to  forget  the  interefls  of  the  trade  and  com- 
merce 
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nierce  of  the  country.  To  f«pfx)rt  fuch  mdndneati  at  ldiif». 
was  to  encourage  a  fpirit  of  loofe  Udrtatnvt^f^^  fpkit  eC 
gaoling  in  conomcrce,-*ra  fpirti  of  fraud  of  tvcrr  kifc^  the 
weight  of  which  nnuft  neceflfarily  cramp.aiidd|q)|i0(a'effe^. 
honeft  man  who  traded  on  hia  own  capital. 

Said  his  Lord(hip»  Let  as  not  dcoei? e  Qurfielfiea.rvMocfil 
can  arife  by  giving  judgment  againA  tbefe  bill^^  bat 
if  fuch  bilb  art  recoverable  in. a  Court  of  L4^w,  there  wiH 
always  be  found  people  who  will  avail  thetnfdvcs  of  die  ad- 
vantages to  be  derived  from  theaegociation  of  fiichbnHk;** 
this  paper  money  will  go  pn^  and  where  the  mUchidf  will 
end^  no  man  can  forefpe. 

Hefaidy  thefe  were  the  ideas  he  entertained  upon  tUaoih  . 
portant  caufe. 

He  was  clearly  of  opinion  on  the  fecond  queftion,  tbiir  At 
fa£Vs  found  by  the  Jury^  and  (bted  in  tfie  Special  VerdUt^ 
were  nor  fuificient  to  fupport  the  fifth  count  in  the  decfana* 
tion,  which  fet  out  this  bill  as  a  bill  payable  to  bearaf. 

Andy  thirdly,  his  Lordihip  was  of  opinion,  thatt)ieflMt- 
ter  in  the  Special  VerdiS  would  not  fiiflain  any  other  cpual 
in  the  declaration.  For  thefe  reafons  his  Lordftiip  €<Mi- 
duded  with  giving  it  as  his  opinion,  that  the  judgment  of 
the  Court  of  King's  Bench  ought  to  be  reverted. 

Mr.  Juftice  Heath  concurred  with  the  Chief  Baroo.. 

On  Monday,  the  14th  of  February,  1791,  theUoofeof 
Lords  proceeded  ro  give  judfirment  in  ihis  cafe. 

Lord  Kent  von  began  wirh  obferving,  that  thisqueftion 
was  of  extreme  imponancc  to  the  parties  concerned,  as  wdl 
as  to  the  public.  The  qiieftion  was.  Whether  upon  this  bill 
oi  exchange  the  Plaintiffs  had  a  right  to  recover  I— -lif  their 
Lordfliips  could  fupport  this  hiil  according  to  the  nature  of 
the  con:ra^>,  umioubtediy  thry  would  be  glad  to  doit,  aad 
make  it  iubfcrvient  to  the  honefty  of  the  cafe.  ^ 

There  being  no  fuch  pcrfon  as  John  White  etifli^iiV 
title  to  this  bill  could  not  be  deduced  corrforniabje  10  the  ve^y 
words  of  the  inftrumcnl.     In  order  to  make  om  a  tide  to  flitj 
bill,  the  indorfement  of  John  White  mul}  be  proved.     TM] 
could  not  be  done  in  thi«  inftance,  beCiiufe  the  Speclit  Vcf-1 
di€t  had  found  that  no  fuch  pcrfon  cxiilcd.       If  fheft  wtn 
pofitive  rules  of  law,  which    faid   that  no  innrament  couti 
operate  at  ati,  uniefs  it  operated  in  the  very  tcTms  in  wtricJl 
it  was  written,  melancholy  indeed  muft  be  the  e% jie  of  mftnf 
perfons.     One  of  the  learned  judEjes  ?i  ho  difcufl^d  fhisMi| 
very  much  at  length  cautioned  the  Judges  agamft  refnauif 
the  land-marks  of  the  law,  and  that  it  wauki  be  much  \M%% 
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tl«t  all  thefe  bills  IhouW  fall  to  the  ground,  than  that  there 
fliot^M  be  th«leaft  danger  of  any  rhingof  this  fori.— Another 
learned  Judge  had  obfcrved,  that  they  oujht  to  follow  the 
temperate  rules  of  law.  HisLfOrdthipfaid,  it  was  by  fuch 
rules  that  he  meant  to  fqtiare  his  conduS ;  and  be  hoped 
their  LordAiips  'wouki  fquare  their  condud  by  the  fanie 
rules. 

From  the  nature  of  this  bill,  it  could  not  be -negotiated  in 
the  terms  in  which  it  was  drawn,  The  queftipn  was,  Whe- 
ther there  was  any  rute  of  law  which  prevented  its  being  ne- 
gotiated according  to  its  legal  effect  and  operation  ? 

It  had  been  afked,  couW  any  thmg  have  cffca  that  vr%i 
founded  in  forgery?  His  Lordfhip  faid,  that  very  far  back 
bills,  founded  in  forgery,  had  an  effeS ;  and  there  were  fome 
late  cafes  which. fnUy  recognized  this  doarine. — If  a  bill 
was  forged y  and  a  party  accepted  it  as  a  true  bill,  no  man 
'Would  <ay  t-hat  it  was  competent  for  the  acceptor  to  prove 
that  this  bill  was  forged — There  was  nothing  therefore  ia 
this  part  of  the  argtiment.-— Were  all  in  ft  rumen  ts  therefore 
fo  cof>ftru6led  :?s  to  have  no  efFefi  ?  There  xtas  the  cafe  of  a 
Bill  of-l'.icchansre,  whichcameexiremely  near  to  this,  decided 
before  Lord  Mansfidd^  at  Ntf:  Priits^  in  1769.  His  Lord- 
fhip btid,  in  that  caTe,  that  the  holder  was  entitled  to  re- 
cover. B^fides,  this  was  agrecstble  10  the  ideas  of  all  the 
moft  enlightened  and  refpeftable  merchants  of  the  city  of 
London. 

In  the  cafe  of  a  note  to  this  effeft  : — <*  Received  th<  fum 
«f  five  hundred  pounds  (or  any  other  turn),  which  Iprom^fe 
fiever  to  repay; — -his  Lordfhip  faid  an  aBion  had  been 
lifought  .upon  fuch  a  note,  and  it  had  been  h«M  the  holder 
was -entitled  to  recover. 

His  Lordfhip  obferved,  th:U  he  misrht  reafon  by  analogy 
frftm  a  variety  of  oiher  cafes  that  had  l^en  cited  at  the  bar, 
•nd  which  had  received  no  anfwer.  Deeds  operated  in  any 
manner,  in  prder  to  effcAuate  the  intentions  of  the  parties. 
His  Lordfhip  faid,  he  was  rather  furprifed  at  an  obfcrva- 
tion  made  by  one  of  the  learned  Judges,— that  Deeds  ad- 
mitted of  a  more  Ihjc  conilrii8ion  than  Bills  of  Exchange. 
This  doctrine  was  new  to  him.  In  Deeds  ihar  were  intended 
to  ft£^  on  realf>roperiy,  and  where  the  aHift  ince  of  convey- 
ancers were  failed  in,  he  (hould  have  thought  as  m^.ich 
ftridnefs,  at  leaf>,  ought  to  be  obfervcd  in  the  cnnftruSion 
of  inftruments  of  that  fort,  as  In  Bills  of  Rxch^nfirc,  which 
were  drawn  by  men  of  plain,  common  fenfe,  who  were  en- 
gaged in  tradey  and  who  had  no  legal  afliftance . 

It 
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It  had  been  faid,  it  would  be  very  hard  if  fome  remedf 
were  not  to  be  given  to  the  party  who  had  paid  a  vaioaUe 
confideration  for  thii  bill.  But,  fay  they,  the  PluBti  A  ought 
to  have  brought  their  adion  rx  dfK^o  againft  the  acceptorii. 
His  Lordinip  faid»  this  was  a  remedy  not  negotiable  in  its 
nature ;— it  could  not  be  transferred,  and  died  with  thp party 
who  was  guilty  of  the  fraud.  An  adion,  ex  cmttra/fUf  wu 
^ainft  the  party  entering  into  the  contradf  and  did  not  die 
>vith  him. 

His  Lordihip  faid,  he  had  always  underftpod,  in  cafa  of 
fraud,  that,  nnlefs  the  Jury  drew  the  condufion,  the  law  wa$ 
not  to  admit  it.  The  Jury  not  haying  found  any  frandin  the 
Special  Verdid,  it  was  impoflibje  for  the  Judges  to  (i|y4Kr6 
was  any  fraud  in  the  tranfadion. 

His  Lordihip  obferved,  thatf  after  all  the  conflderatipn  he 
had  been  able  to  give  this  cafe,  he  was  fliil  of  the  fame  opi- 
nion, apd  thought  that  the  judgment  of  the  Court  of  King^s 
Bench  ought  to  be  affirmed. 

T^  Lord  Chancelkr  faid,    he  did  not  propofe  to  trouble 
their  Lordfhips  much  at  length  with  his  fenttments  on  this 
fubjeft ;  and  chough  he  had  the  misfortune  to  diflRer  from  fo 
nnany  of  the  Judges,  he  was  cytremely  glad  it  had  come  to 
\yt  heard  before  perfons  of  fo  much  knowledge,  experience, 
and  pradice,  in  the  law,  as  to  command  their  Lordfhips  at-? 
tention  and  acquiefcence ;  for  he  w^s  very  ready  to  fay,  if 
tlofe  perfons  pronounced  any  thing  to  be  law  which  he 
cou'H  comprehend,  on  iheir  authority  he  (hould  think  him- 
felf  boand  to  obey  it.— He  did  not  know  how  he  could  go 
further. — ^He  had  a  perfopat  knowledge  of  the  noble  and 
learned   Lord  who  fpoke  Uft,  and  not  of  him  oiily,  but  of 
the  temper  of  all  the  Courts  in  Weftminfter  Hall.    He  knew 
tht  learned  Judges  were  not  (o  anxious  to  have  their  opinions 
thought  righr,  on  anew  and  intricate  fubjed,'8S  they  «QM 
to  lay  down  fuch  principles  as  would  apply  to  all  fucb  odc^ 
and  which  would  be  an  eternal  rule  on  all  fubjefiU  of  allr 
jnilar  nature.  ^^^^ 

The  cafe  in  tlie  Common  Plea?  went  on  the  fame  poini 
with  this. 

His  Lordfliip  adverted  to  the  Special  Verdli6i.  He  CahI^ 
Llvcfcy,  Hargreave  and  Co.  made  fomething  in  the  U\tmd 
a  Bill  of  Exchange,  and  payable  to  the  name  of  John  While, 
or  Order.  He  fuppoled  the  name  of  John  White  would  fuit 
fifty  people  in  every  county  of  Kngland.  But  their  Lord- 
fhips were  not  toconfider  it  in  that  point  of  view,  beciufe 
ihe  Jury  had  found  that  no  fuch  pcrfon  exiftfd.     After  this 
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think  was  fo  drawn,  the  name  o(  John  White  was  indorfed 
upon  it  by  the  drawers  themfelves;  after  it  had  been  fo  in* 
dorfedy  the  drawers  indorfed  it  again,  and  paid  it  into  the 
hands  of  the  prefent  Plaintiffs. — By  the  Special  Verdid,  the 
Plaintiffs  were  not  found  to  have  any  cognizance  of  the 
fraud.— rThe  bill  being  drawn  in  this  way,  it  was  important 
tp  fay,  whether  there  was  no  fraud.  All  the  Judges  who 
were  in  favour  of  the  prefent  decifion,  were  of  opinion  there 
was  no  fraud,  becaufe  none  was  dated  in  the  .Special  Verdid. 

The  reafon  of  making  it  payable  to  their  own  Order,  under 
the  name  of  John  White,  was  to  give  it  greater  currency. 
It  was  to  give  countenance  to  a  thing  which  was  unreal,  and 
which,  in  his  Lordihip's  apprehenfion,  muft  be  deemed  a 
fraud*  Livfsfey,  Hargreave  and  Co.  likewife  wrote  the  name 
of  John  White  on  the  bill.  The  PUintiff#  held  this  bill  b/ 
aflignment.  There  was  a  diflindion  between  bills.  One 
fet  of  bills  was  payable  to  Order,  and  by  the  cuftom  of  mer- 
i^hants  might  he  affigned,  though  by  ^he  common  law  they 
could  not.  The  perfon  who  put  his  name  on  the  back  of  a 
hill  was  an  indorfer ;  and  he  warranted  the  bill  fo  far,  that 
if  an  aQion  was  brought  againft  him,  dating  him  to  be  an 
indorfer,  it  would  be  good,  if  the  indorfement  was  proved 
to  be  his  hand-writing,  even  if  all  the  matter  were  found 
that  had  been  found  in  the  prefent  cafe.  In  an  adion  againft 
an  indorfer,  i^  was  imnnterial  what  the  bill  was  before  the 
indorfement,  fince  the  indorfer  warranted  it.  One  of  the 
learned  Judges,  in  obferving  upon  bills  payable  to  bearer, 
feemed  to  think,  if  he  undcrdood  him  right,  that  they  pafled 
^y  aflignment,  and  the  difference  between  them  and  bills 
payable  to  order  confided  in  this,  that  in  the  lad  cafe  the 
aflignment  was  by  writing  iq  the  fird  cafe,  Uy  delivery. 

Uts  Lgrdfliip  conceived  thjs  was  a  midake.  The  bearer 
c^  a  Bill  of  Exchange  did  not  claln)  through  the  hands 
through  which  it  came.  This  was  not  material  to  the  un- 
flertakiog  of  the  acceptor.  His  undertaking  was  to  pay  to  the 
bearer ; '  and  if  the  bill  had  paffed  through  an  hundred  hands, 
the  lad  bearer  was  as  much  the  original  hand,  as  if  it  had 
never  been  iq  the  poffefTton  of  any  other  perfon. 

After  the  bed  confideration  he  was  able  to  give  this  cafe, 
he  thought  the  fird  count  came  extremely  near  the  point. 
If  the  defendants  in  error  had  given  money  to  the  drawees 
for  this  bill,  and  the  acceptors  had  known  that  they  had  done 
fo,  and  pn  that  account  had  accepted  the  bill,  he  conceived 
this  would  have  been  an  undertaking  to  pay  the  debt  of 
l^nother:— For,  in  that  cafe,  the  drawers  would  have  been 
ilidebted  to  the  holders,  and  the  acceptors  wopld  have  been 

ap- 
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apprised  ^eftlMt-circurnftanee;  tfid-rtie  cenlifcfiitifta  irattU 
have  been,  th«t  ttiey^'by  imerpolm^  f  heir  credit,  weaMtitve 
prevented  ihelidlders  from  pAtif  btdi^aii  the  idfftwcn.    tt 

would  fiot  tiave  been  a  'nkdum  paihtm. 

His  LordAiff  thougtK  that  the  cnmintflhy  of  fhta*inttp«- 
ment  x>tifflit  to  prevent  the  holders'fiPDfn  brii^rtf)g«DiSiM 
on  it.  He  wfs  rattier  inclined  to -go  on  <he  fair  «nd  dear 
rules  of  taw,  let  the  loTs  faH  where  it  wonld,  than  to  ftrain  a 
rule  of -law -to  do  fubftantial  juftice  tn  a  -ptrtictilar  cafe-^ 
For  by  this  youtitd  a  great  dc^l  Tmoreharm  to  the  fmblkk^ 
than  you  dtdgoiad'to  mdividitals. 

The  next  queAion  th«t  urofe  inlhis  inqoiry  vras,-— Whe- 
ther this  was  a^ood  Mil  on  the  5th  coisnr?  He  thoelghtit 
material  to ^now  when  this  tnftrument-bcgau  to-be -« 'bill 
p»yablie  to  bearer.  Did  it  Ixgin^  in  the  hngua^  of  tfieludh 
cjunr,  after  it  came  into  the  hands  of  the  holders,  tnd  be- 
fore ^hey  carried  it  to  the  accq)t0r8  ? — Suppofe  thehoUeri 
o^  this  biUhad4cnown  that  John  White  tras  a  nominal  pier* 
fon  at  the  time  they  took  it;  he  (hould  wtfh  to  know^ 
whether  in  that  cafe  it  would  have  been  a  bill  payaUe  to 
bearer;  he  wtihed  alfo  to  know,  if  this  bril  had  Iwen  loft, 
and  had  got  into  the  hand  of  a  il ranger  without  ^ny  of 
thofc  names  upon  it,  whether  that  ftn^nger  could  have  come 
tp  ihe  acceptors  and  demanded  paynacnt.  Could  tie  hai^c 
recovered  *m  an  «clion  againft  the  acceptors,  and  jbave  put 
the  indorfement  owt  of  doors  ? 

His  Lordfhip  thought  it  was  a  confideraHc  ftreich  to 
inake  this  a  bill  payable  to  bearer.  It  was  not  very  agree- 
able for  him  to  contend  againft  an  authority  which  he  fdt 
overwhelming  him  at  the  very  time  he  was  fpeaking. 

As  a  meafure  of  general  policy,  it  waseif  eztfeme  ifli- 
portnnce  that  tranfadions  of  this  kind  fhould  be  ftopp^ 
Fifl'orw  on  bills  would  be  the  conflant  courfci  if  Atir 
lyOidfoips  mnde  fuch  bills  payable  to  bearer. 


With  rcgiird  to  its  being  a  hard  meafure,  tic  obferyed  thfrt 
mufl  be  fomc  remedy.  I'he  law  alw^ays  founfl  a  proper  re* 
medy  for  every  injury. 

He  fa id  he  had  reduced  the  qiieftion  fairly  to  tbfsgTcrond  : 
m — Was  it  ever,  according  to  the  avowed  poHcy  of  the  law  of 
England,  thnl  the  contents  of  a  "Bill  of  Eicchangc  Ihoald  be 
proved  by  any  thing  but  by  the  words  oF  the  bill  ?  He  coo- 
ceivedthat  no  bill  could  have  a  fenfe  ir^troduccd  lipofi  it  fiut 
what  war.  agreenbic  to  the  words  of  the  bill ;  and  if  wa«firofn 
having  deviated  from  that  rule,  that  he  found  fault  uith  the 
prefent  judgment.  If  they  faid  that  a  Bill  of  Eich^r^ 
what  ir  purported  one  the  face  of  it  br^    the   1— ^-^-^^ 
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wfiat  he  bad  tocxpeft^  himI  would  not  be  afi^aid  «f  «d^^Ricin|( 
his  money :— *&C  if  cfaey  bcM  that  a  bill^  which  on  ^ho  fact 
of  it  appeared  to  be  payable  to  order,  was  a  bill  payable  10 
bearer,  ijt  was  impofiible  for  the  holder  to  know  what  would 
happea.  The  Court  of  King^s  Befich  had  given  a  j^jdg-p 
ment  on  this  bill  comrary,  not  only  to  all  the  notions  which 
the  holders  had  00  the  fubje^,  but  contfnry  to  every  expec- 
tation which  they  could  poflibly  entertain  when  thejr  took 
it.  They  cook  it  as  a  bill  payable  to  order,  and  by  accident 
H  turned  out  at  laft  to  be  a  bill  payable  to  bearer  :*WVirldr 
JpeWy  €t  pr^ir  vohmtafim  eorum. 

Hi6  LordOiipnextad^'erted  totheR//?pr/i//dec]fion  of  Lord 
Mansfield  in  1 769.  The  not=e  which  he  had  gor  of  that  Civfet 
he  faicty  was  fomewhat  dIfFerent  from  what  had  been  fta4ed. 

His  I^rd (hip  conceived  that  cafe  did  not  apply  to  the  pre* 
fent ;  becaufe  Lord  Mansfield  faid,  that  he  would  not  permtC 
parties  to  avail  tbemfelvesof  their  own  fraud;  and  held,  that 
tt^tTiftrumentibouldb^coniidered  to  be  what  it  purported  to 
be  on  the  face  of  it.  But,  in  the  prcfent  cafe,  the  dired 
contrary  was  attempted.  They  wilbed  to  convert  a  bill, 
which  on  the  face  of  it  purported  to  be  a  bill  payable  to 
Order,  into  a  bill  payable  to  bearer.  He  conceive-j,  that 
more  authority  had  been  given  to  t^at  care  than  LorH  Mans- 
field intended.  He  thought,  if  this  judgment  could  be 
maimatned  at  all,  it  muft  be  on  the  firfl  count,  which  had 
ftated  the  whole  matter  of  the  Special  Verdid.  If  he  were 
to  fupport  the  judgrnent  on  any  count,  he  (hould  wilhr  to 
fttpport  it  on  the  firft.  It  was  ivot  a  Bill  of  Exchange^ 
jlifignaMe  according  to  the  law  and  caflom  of  merchafits, 
but  it  was  an  undertaking. 

It  bad  been  iaid,  this  judgment  might  be  fupported 
from  analogy  to  the  conveyances  of  r^al  cAat^s.  If  fo,  they 
might  make  a  bill  of  exchange  different  from  what  the  fub- 
jlhiotiai  judice  of  the  cafe  required  it  Aiould  be  made,  in 
order  to  give  the  Plaintiffs  a  meaAs  of  recovering.  He 
thou^  this  proposition  was  vnonftrous,  and  lafinitelj  too 
hfffi  to  4>e  maintained. 

Bills  fxiyabie  to  order,  and  bearer,  were  two  totally  dif- 
ferent things. 

lb  Deeds,  there  mu{(  be  certain  words  ufed,  as  dedi^  cdncefff, 
&c.  and  without  them  the  conveyance  would  be  void. 
Thens  muft  be  a  fubjed  grafitable ;-— there  muft  be  a  perfon 
capable  of  granting : — and  tliere  muft  be  a  perfon  capable  of 
receiving. 

Id  tike  manner  he  conceived  there  muft  be  a  certain  form 
of  words  ufed  in  bills  payable  to  order,  and  a  different  form 

in 
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in  bills  payable  to  bearer.  It  muft  appear  dearJy  ob  tks 
face  of  the  bill,  whether  it  be  a  bill  payable  to  order,  or  a 
bill  payable  to  bearer. 

.  His  Lordfhip  conceived  it  was  impoffiUe  the  judgment 
could  be  fuftained  on  the  £rft  count.  He  faw  no  ^ roood 
on  which  it  was  poflible  to  affirm  this  judgment :  and,  if  it 
was  affirmed,  their  Lordfliips  ought  not  to  forget  the  numer* 
0US  incooveeiencies  that  would  -  attend  the  tranfa&ions  of 
comoiercial  aien.  Who  was  to  know  that  Jolm  White 
was  a  mere  fidion  ?  When  was  this  to  be  known  ?-*-Whea 
the  holders  come  againft  the  acceptors,  they  refufe  payment^ 
and  (land  an  adion  j-— and  at  Uft  tl  •:  holders  are  told  fhac 
the  inftrumtnt,  which  they  took  as  a  bill  payable  to  order, 
!was  a  bill  payable  to  bearer.  Let  it  be  fraud,  or  not  fraud, 
to  makefuch  an  inftrument,  it  muft  he  an  affignable  bill,. 
The  acceptors  (hould  not  be  albwed  to  urge  fraud :  in  their 
own  defence:  they  ihotiU  he  bound  by  the  fraud:  they 
(hould  be  lied  down  to  their  tranfadion,  as  i(  it  had  been 
honed  and  bona  fide.  If  the  tranfaSion  had  been  honcft,' 
this  would  not  have  been  a  bill  payable  to  bearer,  but  by 
aifignment.  He  (hould  urge  no  more  arguments  on  this 
fubjed.  He  coiild  npt  expe£^  that  any  thing  he  had  faid 
could  weigh  with  their  LordOiips,  which  contradiSed  the 
whole  body  of  the  law  of  England. 

Lord  LQughbarciigh  faid,  he  had  been  repeatedly  called  upoif 
to  pronounce  the  bed  refult  of  his  underftanding  upon  bills 
ot  this  fort.  After  the  very  able  opinions  which  he  had 
bt:ard, — and  after  balancing  them  in  his  mind  with  the 
^ijcmoft  attention  that  he  could  bedow,  the  efTed  was,  tha| 
he  dill  remained  of  the  fame  opinion  which  it  was  his  duty 
originally  to  deliver  in  the  Common  Pleas,  to  wit,  that 
this  indrument  ought  to  be  confidered  as  a  bill  payable  to 
bearer  *. 

The  Lord  Chancellor,  in  the  confideration  of  thif  aafie^ 
had  very  properly  put  to  the  view  of  the  Judges  a  que(|jmi»'> 
antecedent  to  the  difcufTion,  on  the  merits.  This  qucftion^ 
was, — Whether,  by  the  matter  found  in  the  Special  Vcfd^^i 
the  aAs  done  by  the  parties  to  this  bill  imported  an  MUm^ 
ance  of  ir,  knowing  it  to  have  been  forged  ?  ^^ 

The  anfwer  that  had  been  received  was, — That,  from  tb« 
matter  found  in  the  Special  Verdi3,  it  was  impafTiblc  to  hy 
any  forgery  had  been  committed  refpcding  the  bill.  One  al 

*  Vide  Cafe  of  Collis  and  Emmett  in  our  Magazine  Tor  April  1«1L  «bL  L« 
p.  1^1^  ^ 
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the  Judges  had  hefltated  whether  the  acceptance  amounted 
to  an  utterance ;  but  the  general  opinion  was,  that 
there  was  no  forgery  on  the  bill.  The  Special  Verdift 
did  not  ftate  that  the  writing  the  nanic  of  John  White  upon 
the  bill  was  done  with  an  intent  to  defraud  any  particular 
perfon. 

It  appeared  to  his  Lordfliip,  that  the  matter  fo  found  by 
the  Special  Verdid  was  enough  to  fupport  the  opinion  of 
the  Jude;e$.  He  thought  there  was  no  h8t  found  in  tho 
Special  Verdid  from  which  fraud  could  be  colleSed*;  but  he 
conceived  there  were  circumftances  which  di redly  negatived* 
that  conclufion ;  tbe  Jury,  feeing  the  indorfement  of  the 
drawers,  before  the  value  of  the  bill  was  adually  paid, 
thought  it  demonftration  that  no  deception  had  been  prac* 
tifed  on  the  holders,  but  that  it  muft  have  occurred  to 
Minet  and  FeCkor,  that  White  was  not  in  faft  the  payee  of 
the  bill ;  for  that,  if  he  had,  it  muft  have  come  from  him,- 
and  not  from  the  drawers,  to  the  holders ;  and  that  it  was 
impoffible  to  account  for  its  coming  back  again  to  Liv^efey, 
Hargreave  and  Co.  if  it  had  come  out  of  the  hands  of  the 
payee,  which  it  muft  have  done,  had  he  been  a  real  perfon. 
It  was  completely  indifferent  whether  White  exifted  orjiot» 
—whether  he  was  worth  a  fixpence  or  not,— whether  he  was 
to  be  found  or  not.  Gibfon  and  Johnfon  accepted  it  as  the 
draft  of  Livefey^  Hargreave,  and  Co.  with  their  indorfe^ 
ment  upon  it,  as  the  indorfement  of  a  bill  that  had  never 
been  out  of  their  cuftody.  Finding  this  bill  brought  to 
them^  with  the  name  of  Livefey,  Hargreave,  and  Co.  upon 
it,  as  well  with  the  name  of  John  White,  they  accepted 
the  bill.  Upon  what  ground,  and  under  what  circumftancea 
did  they  accept  it  ?  Was  it  an  acceptance  10  pay  to  the  order 
of  John  White?  They  knew,  at  the  time,  the  name  of  White 
was  nothing.  They  knew  it  was  a  bill  that  had  come  im- 
i(nediately  out  of  the  hands  of  Livefey,  Hargreave  and  Co. 
and  therefore  they  accepted  ir,  to  pay  to  the  perfon  who  for 
valueiield  it  from  Livefey,  Hargreave  and  Co.  that  was,  to 
|)ay*ii^o  whoever  was  the  bearer. 

The  diftin£lion  between  bills  payable  to  order,  and  to 
bearer,  was  this,  that  bills  payable  to  order  mull  be  aftigned 
by  the  real  payee.  Such  bills  could  never  get  back  to  the 
hands  of  the  drawer  but  by  being  difhonoured : — They 
pafled  by  allignment. 

,  A  bill  payable  to  bearer,  any  man,  who  picked  it  up  in 
th^  ftreet,  might  maintain  an  aSion  upon  it.  The  ftate  of 
this  bill  when  prefented  for  acceptance  neg<itived  the  idea 

that 
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that  there  was  Any  fuch  perfon  as  J.  White*  Tbejrknew  th€ 
words,    John  IVkite^  0r  order^  were  «olou(rMe  only  in  thaC 

bill. 

There  was  a  convenience  in.f  rade  far  mercbtfAts  to  be  able 
to  raife  money  ;  and  this  was  frequently  ddne  through  the 
medium  of  Bills  of  Exchange.  The  bills  were  tait  to 
market,  and  were  negotiated  by  means  of  the  brokers.  The 
broker  pat  a  name  upon  them,  and  did  not  difdofe  bi^ 
principal  till  he  had  found  a  perfon  who  wouM  deal  with 
him ; — the  principal  was  then  ditcovered,  who  put  his  name 
upon  the  bill,  and  from  the  moment  the  buyer  got  that  in^ 
dorferoent,  he  was  perfedly  indtfierem. 

It  was  found  by  the  Special  Verdid,  that  ihe  biH  in 
queilion  was  accepted  by  G  ibfon  and  Johnfon  after  it  was 
indorfed  by  the  drawers.-— From  that  inAanty  bis  Lordfliip 
denied  that  this  was  a  bUt  payable  any  longer  to  the  order 
of  White,  becaufo  the  acceptors,  at  the  Xvmt  ihey  put  ibeif 
acceptance  to  ttie  bill,  took  White  to  be  purely  matter  of 
form ;  and  therefore  he  was  of  opinion,  that  in  its  proper 
and  legnl  operation,  and  in  the  real  and  (rue  flate  of  the 
tranfa£lion  betwren  the  parrlr?,  this  was  a  bill  which  Gib- 
fon  and  Johnfon  undertook  to  pay  to  whoever  Ibould  pro- 
duce that  bill  to  iheni  wiih  the  indorfement  of  Livefey, 
Hargreave  and  Co.  and  to  whoever  had  paid  a  valuable  con- 
(iderauon  to  the  drawers. 

An  obj^aion  which  had  been  ftated  by  the  Chief  Baron 
operated  llrongty  upon  his  miiui :  but  his  Lordihip  thought 
he  could  anfwer  it.  It  proceeded  on  a  mrftaken  ftate  of  the' 
queft.on. — The  Chief  Haron  conceived  the  queftion  was, 
whether  the  Plaintiff  had  made  our  his  title  to  recoirer  on" 
this  bill,  and  tl^at  the  Defendant  was  not  obliged  to  move 
out  ftep  in  the  caufc  till  the  Plaintiff  had  produced  evi- 
dence of  an  afiignmcnt  made  by  White,  by  fome  circuib*' 
fiances  that  would  amount  to  a  proof  agalnrt  the  perfon  ^ho 
difputed  that  fa^.  They  miift  previoufly  eftabliOi  the  fafl, 
that  an  aflignnnent  had  been  made  of  that  bill  by  John  White, 
before  they  could  call  for  payment. 

His  LfTdlhIp  conceived,  that  the  Plaintiffs  had  piWed 
diftinttly  and  cleaily  their  title  to  the  bill,  bv  preving  (fttf 
had  paid  v;;lue  for  it  to  the  perfon  fro:a  whom  they  fc« 
ceived  it. 

A  few  confiderations  v/ould  make  this  fuiBc lent ly  clear  lo 
their  Lordfliips. 

The  Defendants  in  Error  had  proved  they  paid  value  tuf 
the  bill  to  Livcfey,  Hargreave  and  Co.  who  lodorfigdiii 
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MlkSawp  thertfore  wouktlieagftinft  Li^efcj,  Hargreavi  and 
Co.  Whether  the  name  of  White,  or  order,  conki  bo 
ft^Pc4  of  Mff  aa  aSiofi  might  be  brought  againlV  them  as 
t^4^kn.  For  a  long  feries  of  time^  Conns  hid  held  that 
aft  vnd^rfee  might  rinakttaitt  an  afiion  agstnft.an  indoffer; 
aricl  if  was  cr{>on  thi»-  ground  chat  an  indoHemeFTt  made  a( 
new  6iU.  In  the  |)r6iefit  blM,  be  coald  prove  the  drawer^ 
Wi'-ete  chit  oaflai*  d(  Whirs  ^tb  ttie  pririty  of  the  ac-* 
ceptors. 

Sard  his  LortUhip^  Have  I  no(  tnadif  oot.my  title  ?  It  was 
HI  yaitt  to  (aty  tkM  he  had  not  made  out  a  proper  title.  Hs 
therefore  met  the  difficulty  that  um4  fuggcAed;  and  the  ool^r 
^\ieniot>  was»  Whether  he  had  made  om  fuch  a  title  as  would 
give  him  a  right  to  reco^ter? 

Hecortfefled)  whef-e<heju(liceof  the  cafe  (tared  himfully 
and  fairly  in  the  faee,  he  did  not  find  himfelf  pleafed  when 
he  fek  himfelf  Rttoeked  dowi>  by  an  objeSioB.  He  coim 
ci?ived  that  fubflamial  juftice  was  of  much  more  unportanee 
fhen  the  beauties  of  fpeckil  pleading. 

This  was  an  enfgigemeS^t;  on  the  part  of  the  PlaimfflFa  in 
arror,  to  pay  to  whoever  ihould  hold  this  biii  under  the  hw 
dorfemeM  ef  LiTefey^  Hargreave  and  Co. 

His  Lordfhip  then  put  the  quedionr  wtiethtr  this  was 
not,  in  fa&  and  in  truth,  an  undertaking  to  the  bearer,  h 
iHFjLs  not  at)  engagement  to  pay  nomrnatm  to  Minet  and  Fec« 
MCf  btft  to  v\Y  perfoft  who  cOuM  juftify  himfelf  under  an 
Hkforfemeiit  fi^om  Liveltey,  Hargreave  and  Co.  The  true 
effed  of  this  bill,  in  even*y  form  in  which  it  could  be  pat^ 
#as,  that  it  was  a  bill  payable  to  bearer. 

It  was  never  fent  into  the  world  ^  a  bill  payable  to 
order  ;'^or  while  tt  was  in  the  hands  of  the  drawers  it 
was  not ;  and^  the  nuMnent  it  was  fent  into  the  worlds  it  was 
a  bill  payable  to  bearer* 

His  Lordfhip  obferved,  that  as  to  the  policy  of  the  decifion, 
of  fetting  up  a  fi&itious  payee,  if  this  method  was  ufeful 
to  merchants,  and  was  prohibited  by  this  decifion,  their 
Lordftiips  only  told  people,  inftead  of  a  6Sitious  name,  to 
-fiibftitute  the  name  of  the  meaneft  cobler  in  the  (Ireet^  or 
the  lowed  clerk  in  the  houfe. 

Their  Lordfliips  knew  that  the  parties  bad  all  become 
bankrupts. 

He  fiiould  fuppofe  the  prefent  holders  could  not  recbver 
in  an  a^ion  brought  upon  this  bill.-— What  would  be  the 
ilateof  thefe  parties?  He  fhould  fuppofe  that  another 
iSdc^  fli%ht  be  brought.    He  thought  an  adion  for  n^o- 


the  extravagance  of  defpe 

He  was  of  opinion  iha 

King's  Bench  ought  to  b< 

Lord  Eathurfi  (aid,  he 
to  the  flate  of  the  Specis 
ways  a  bill  payable  to  bei 
tice  that  the  holders  (ho 
bill  for  which  they  had 
and  Gibfon  and  Johnfor 
was  not  in  their  power  m 
bound.  His  Lordthip  the 
ought  to  be  affirmed. 

Upon  the  queftion  be 
Court  of  King's  Bench  \ 
was  to  be  confidered  as  a 
the  acceptors  were  bound  i 

Nine  of  the  Judges  ga' 
judgment ;  and  the  Lor< 
and  Mr.  Juftice  Heath>  w 
rfvv'''d. 


(     5»3    ) 

Argument /«  Support   of  the  Rights  of  Juries 
/;i  ,C  A  8  £  8  o  F   Libel. 

TJie  Great  Qgeftion  concerning  Libels  being  etpeded 
Ihorrly  to  undergo  a  Parliamentary  Difcuflion  on  a  Motion 
of  the  Hon.  Charles  James  Fox,  we  take  this  Opportunity 

.  <ii  giving  the  Publick  a  Corred  Account  of  the  Speech 
delivered  by  the  Hon.  T.  Erjkine  in  the  Court  of  King's 

.    Bench,  Nov.  15,    1784,  upon  an  Application  for  a  New 

.  Trial  for  a  fuppofed  Mifdiredion  of  the  Judge,(Sir  F.Bul- 
ler),  in  the  Cafe  of  the.Dean  of  St.  Afapbf  at  Shrewfbury. 

I  am  now  to  have  the  honoiir  to  addrefs  nriyfeif  to  your 
Lordftiip,  in  fupport  of  the  rule  granted  to  me  by  the  Court 
upon  Monday  laft,  which,  as  Mr.  Bearcroft lias  truly  faid, 
and  Teemed  to  mark  the  obfervation  with  peculiar  emphafis, 
is  a  rule  for  a  new  trial.  Much  of  my  argument^  according 
to  his  notion,  points  another  Way  ;  whether  its  diredion  be 
true,  or  its  force  adequate  to  the  objeS,  it  is  tiow  my  bu- 
finefs  to  (hew. 

In  riftng  to  fpeak  at  this  time,  I  feel  all  the  advantage 
conferred  by  the  reply  over  thofe  whofe  arguments  are  to  be 
inCwered;  but  I  feel  a  difadvantage  likewife  which  mufl  fug* 
geft  itfelf  to  every  hitelligent  mind. 

In  following  the  objeaiofts  of  fo  many  learned  perfons, 
offered  in  diflferent  arrangements  lipon  a  fubje£t  fo  compli* 
^fed  and  comprehenfive,  there  is  much  danger  of  being 
drawn  from  that  method  and  order  which  can  alone  faden 
(bfiVidioh  upon  unwilling  minds  or  drive  them  from  the 
(belter  which  ingenuity  never  fails  to  find  in  the  labyrinth 
of  a  defultory  difcourfe. 

The  fenfe  of  that  danger,  and  my  own  inability  to  ftruggle 
Bgainft  it,  led  me  origin.illy  to  deliver  to  the  Court,  cer- 
tain written  and  maturely  confidercd  propofiiions,  from  ihe 
eftabliihment  of  which  I  refolved  not  to  depan,  or  to  be 
removed,  either  in  lubftance  or  in  order,  in  any  ftage  of 
the  proceedings,  and  by  which  I  muft  therefore  this  day 
iioqueftionabfy  (land  or  h\\, 

.  Purfuing  this  fyftem,  I  am  vulnerable  two  ways,  and  in 
!;wo  ways  only..  Either  it  muft  be  (hewn  that  my  propo- 
fitions.are  not  valid  inlaw;  or,  admitting  their  validity^ 
:bat  the  learned  Judge^s  Charge  to  the  Jury  at  Shrcwfbury 
(vas  not  repugnant  to  them  :  there  can  be  no  other  pollible 
)bjedions  to  my  applicaticn  for  a  new  trial. 

Vol.  II.  LI  My 


crEme^  ana  not  Jpectail 

miffion  of  which  the 

crime  to  coitfift ;    mi 

cxclufion  ot  others  ch 

Secondly,    That  n< 

thejwy  hoJds  to  Ire  ci 

abftraded  from  the  i 

And  that  the  intcftiion 

ference  of  legal  reafon 

and  ought  10  be,  colk< 

fiftancc.     Becaufe  the 

faa  in  a  trial  on  the  \ 

una.vpidadJy  cftablifli  u 

conclnfion  of  law ;  th< 

no  more  than  fuH  cvid< 

j^Hflf;  unlefs  the  Jury 

it  voluntarily  to  the  G 

Thefe  two  propofit 

precifion,  and  in  tcchni 

of  |ega[  difputation   \k\ 

Mig  of  the  world,  ncith 

any  other  fffntimfnt  th; 

ihc  law  either  dirtds  o 

to  throw  hiinfcif  upon 

generally  ihyi  he  is  not 

pealed  to,  may  deliver  Y 

verdia  of  ncquinal,  fon 

denrly  muft  Ix-)  upon  a 
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.  (,^)okii^  baciL  upoo  the  ancient  conftitution,  acd  eaca- 
tinning  with  painful  refifarch  the  original  jurtfdidions  of  th^ 
couatry,.  I  am  utterly  at  a  |ofs  to  imagine  from  what  fourc^ 
thefe  novel  limitatiooa  of.  thfs  rights  of  Juries  are  jjerived; 
Kven  the  Bar  is  not  yet  trained  to  the  difcipline  oJF  uuiin*- 
taining  them. .  My  learned  friend,  Mr.  Bcarcrpft,  foIeoHily 
fikyures  them;  he  repeats  to-d^y  what  he  avowed  at  the  triaU 
«nd  is  even  jealous  of  the  in^putation  of  having  meant  lefs 
than  he  exprefled  i  for,  when  fpeaking  this  morning  of  the 
Tight  of  the  Jury  to  judge  of  the  whole  charge,  your  Liord* 
ihip  correded  bis  expreflion,  by  telling  him  he  ipeanjt  the 
power,  and  not  the  right ;  he  caught  inftantly  at  your  words* 
difavowed  your  explanation,  and,  with  a  confiflency  which 
<ioes  him  honour^  declared  his  adherence  to  his  original  ad« 
SDiffion  in  its  fuJI  and  obvious  extent. 

**  I  did  not  meanj"  fatd  he,  *'  merely  to  acknowledge 
that  the  Jury  have  the  power;  for  their  power  nobody  ever 
doubted ;  andr  if  a  Judge  was  to  tell  them  they  had  ir  not# 
they  would  only  have  to  laiigh  at  him*  and  convince  him 
of  his  error,  by  finding  a  general  verdid  which  mUft  be  re* 
corded:  I  meant,  therefore,  (o*  cotjfider  it  as  a  rights  as 
eo  importani.  privilege^  and  of  ^eat  vilue  to  the  conftit 
tution." 

Thus  Mr.  Bearcroft  and  I  are  perfedly  agreed ;  I  never 
contended  for  more  than  he  has  voluntarily  conceded,  t 
have  now  bis  exprefs  authority  for  repeating,  in  my  owa 
former  words,,  that  the  Jury  have  not  merely  the  power  to 
acquit,  upon  a  view  of  the  whole  charge,  without  controut 
0r  puniihment,  and  without  .the  poflibility  of  their  acquittal 
beieg  annulled  by  any  other  authority;  l>ut  \\ut  they  have 
tf toiiflitacionti  legal  right  to  do  it ;  a  right  fit  to  be  exer« 
fittd;  and  intended  by  the  wife  founders  of  the  governmenr^ 
to  be  a  protedion  to  the  lives  and  liberties  of  J^nglidimen, 
ggainft  the  encroachments  and  perverfioiis  of  authority  i:i 
tbf  hands,  of  fixed  magiftrates. 

bat  this  candid  admiflion  on  the  part  of  Mr.  Bearcroft, 
though  very  honourable  to  himfelF,  is  of  no  importance  to 
me,  iince,  from  what  has  already  fallen  from  your  Lord* 
Ibipt  I  am  not  to  exped  a  ratification  of  it  from  the  Court ; 
iris  therefore  m)  duty  to  eftabhih.it.  1  feel  ail  the  im^ 
portance  of  my  fubjed,  and  nothing  (hail  lead  me  to.<day  to 
gqt.out  of  it.  I  claim  all  the  attention  of  the  Court,  and 
Ibef  jgbt  |o  ilate  every  authority  which  applies  in  my  judges 
ment  to  the  argument,  withooft  being  fuppofed  to  intro* 
doce  sbetn  (or  other  purpofei  than  my  duty  to  my  client, 
Md  >hfS,«p|iliitution  of  my  fouetry  warrants  and  approvfiSi 
:  •  L  I  a  ^t 


ft  ii  itet  -f^tf  nfiwU  i«  tif  Rigli'fh  Omrt  of  JuRicc,  ro  be' 
driven  btcl  tt)  (he  earlkS  hiffory  imd  ftrigmml  ekmetsw  d 
the  conttitiitrofri  iii  ofdcr  to  eftabltft  the  firft  pri^pki  J 
which  imfkind  di(tingmfli  Eiiflifh  I»w:  they  are  aU'ijfll 
^ifltimed,  dffd,  like  axioms  in  Ibieticc,  sre  made  iht  fok;Q*.fl' 
Attorn  of  rcflfoning   withotit  beii%  proved.     Of  rhh  ftffpl 
cor  aiicQAcirs^  for  i*ttny  citoiuficsj  niuft  have  com:r\teA  ihk^ 
fight  ©f  «n  EngHfli  J«ry  to  itc\6t  upon  ev^ry  queftifld^ 
whith  the  forms  of  ihe  taw  fuhnrtitted  to  their  final  dccitel 
fince,  rhoHghihey  have  immcmoriaUy  exercifcd  that  fupreiatf?^ 
jufirdidioiit  iK^e  find  no  trice  iit  any  of  t^  anciei^i  boob  0^ 
id  ever  being  brotrght  into  qutftioM.       "  ■  ■  -  J^ft 

It  13  butasyeltepdayi  when  cotfipar^  with  rtwu^^^l^ 
J*w  itfclf,  that  Judgef,  unwArranted  by  ftoy  fbrtner  judfei 
ments  of  their  predeceflbr?,  withottt  any  new  comminiotf* 
from  the  Crown,  or  cnlargenicnt  of  jtidictal  authority  ff<MI 
the  LegfflMHre,  have  fought^  to  htten  a  limitation  vftkik 
rrghrt  and  privileges  of  Jurors,  totally  unknown  lAafaeient 
times,  and  palpably  dcftnidive  of  the  very  end  and  objeft 
of  their  inftitutfon. 

No  fad,  my  Lord,  fs  of  more  eafy  demonftrafito;  far 
'  the  hiftory  and  tiiws  of  a  free  cotMHry  lie  open  even  to  rin^ 
infpedion. 

Dnring  the  whole  Saxon  isera;  and  even  long  after  therf- 
tabUfliment  of  the  Norman  government^  the  wbote  adaii- 
niflration*  of  juftite,  crimtnaV  and  civil,  was  in  the  hands  4ff 
the  people  thcfmfelves,  without  the  cohtroul  or  intervtntiDi 
of  any  judicial  authority,  detegated  10  fixed  magHlrite^  by* 
the  Crown,     The  tenants  of  every  manot  adminiftencd  dril 
juOice  to  one  another  in  the  Court  Bamn   of  ihtir^mii'^ 
and  their  crinteft  were  judged  of^  in  the  leet,  every  ftiiwjf 
the  manor  giving  hi»  voice  as  a  Juror,  and  tl^e  Stcwaii|^^H 
only  the  Regifter,  and  not  the  JtKlgc,  ^^^™ 

•  On   appeals  from  theft  domeflic  jiirffdi^iona  10  the 
Coumy^Court,  and  to  the  torn  of  the  Sheriff",  or  fn  ft 
.  and  proftcutions  xtriginally  commtnced  in  cither  of  thi 
the'SheriflPV authority  extended  no  further  than  to  fvfmm 
th^'Juro^,  to  compel  their  attendance!,  minii>erii»lf  ro 
gulsfte  their-  proceedings,  and  40  entorce  their  d«ctfio4 
and  even  where  he  wa^  fpecially  empowered  by  the 
writ  of  Juftices  to  proceed  in  cairfes  of  fuperior  v»1 
judicial  authority  was  thereby  conferred   upon  himfelfi 
only  a  more  enlarged 'jurifdtQion  on  ih  Jar^s  who  were 
try-  the  caufe  mentioned  in  9be  writ. 

k  is^TOe  \Vi%t  \Vv^  Sh^Aff- cannot  now  Imerm- 
pleat  of.  tht  Ctowik  \  Wx-aiVvVx  v\\\>i  %%s^ 
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RO  reftri£kion$  on  Juries,  thcfe  jurifdiSions  remain  un- 
touched at  this  day ;  intricacies  of  property  have  intro- 
iHced  other  forms  of  proceeding,  but  the  conftilution  is  the 
laniie. 

This  populiif  judicature  was  not  confined  to  particular 
Ji(lri£ks9  or  to  inferior  fuits  and  mifdecneanorsy  but  pervaded 
ii€'  whole  legal  .conftitution  ;  for,  when  the  Conqueror,  to 
fOcreafe  the  influence  oi*  his  Crown,  ereded  that  great  fu« 
lerintendin^  Court  of  Juftice  in  his  own  Pal:ice,  to  receive 
ippeals  criminal  and  civil  from  every  Court  in  the  kingdom, 
md  plaped  at  the  head  of  it  the  C^P'UaUs  jujficiauus  fotluf  An^ 
lU0p  of  whofe  original  authority  the  Chief  JuAice  of  this 
Court  is  but  a  partial  and  feeble  emanation,  even  that  great 
Vlagiftrate  was  in  the  auk  regis  merely  minifterial :  every 
me  of  the  King's  tenants  who  owed  him  fervice  in  right  of 
I  barony,  .had  a  feat. and  a  voice  in  that  high  tribunal;  and 
lie  ofiice  of  Julliciar  was  but  to  record  and  to  enforce  their 
udgme.nts. 

la  the  reign  of  King  Edward  the  Firft,  when  this  great 
iffice  was  aboliOied,  aud  the  prefect  Courts  at  Weftminller 
t(labli(hed  by  a  diftribution  of  its  fowers ;  the  Barons  pre- 
isrved  that  fupreme  fuperlRtendingjurifdidion  which  never 
lelonged  to  the  JulHciar,  but  to  themfelves  only  a^the  Ju« 
or's  in  the  King's  Court:  a  jurifdifkion  which,  when  ifo- 
lilky  from  being  territorial  and  feodal  became  perfonal 
.ad  honorary,  was  aflunned  and  exercifed.by  the  Peers  of. 
iiiglaad,  who,  without  any  delegation  of  judicial  authority 
rom  the  Crown,  form  to  this  day  the.  fupreme  apd  final 
^rt  of  Englilh  law,  judgmg  in  the  laft  refort  for  the 
rhole  kingdom,  and  fitting  upon  the  lives  o(  the  peerage, 
B  their  ancient  and  genuine  charader,  as  the  pares  of  one 
aother. 

When  the  Courts  at  Weftminfter  were  eftablilhed  in  their 
refait  forms,  and  when   the  civilizration  and  commerce  of' 
be  nation  had  introduced  more  intricate  queftions  of  juf- 
ioe,  the  judicial  authority  in  civil  cafes  could  not  but  en- 
irge  its  bounds ;  the  rules  of  properly  in  a  cultivated  (late  . 
f  {bciety  became  by  degrees  |^yond  the  compafs  of  the  un*. 
sttered  multitude,  and  in  certain    weil-known  redriClioqs . 
ndoubtedly  fell  to  the  Judges ;  yet  more  perhaps  from  ne- 
effity  than  by  confent,  as  all  judicial  proccedii^gs  were  art-  . 
ully  held  in  the  Norman  language,  to  which   the  people 
rere  ftrangers. 

Of  thefe  changes  iri  judicature,  immemorial  cuftom,  and 
he  acquiefccnce  of  the  Legiflature,  is  the  evidence  v^hich 
ftablUh  the  jurifdi£tioa  of  the  Courts  on  the  true  principles 
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of  Engliftkltw,  Mid  tfieafufc  the  eXMfll  of ir  bf  tlidrt«tUMr 

pradice. 

But  no  fifch  evidence  it  to  be  fennd  «F  «iij  the  ktft  fi- 
linquilhmenc  or  abridgement  of  popular  mdicacure  in  cifttrf 
crimes;  on  the  contrary,  etery  ptjjps  ot  oiirbiftiiry  fi  Sited 
ivich  the  ftru^gles'of  ourvnoeftors  for  its  prefervatidn. 

The  law  of  property  changes  with  'i»ew  objefikiy  and  b»- 
comes  intricate  as  it  extends  ks  dominion ;  bqt  drinMa  m4 
ever  i)e  of  the  fanie  eafy  invefligalfon  (  they  cotofift  Miiilf 
in  intention ;  and  the  ipone  they  are  mdfiplied  by  tlie|«4fcf 
of  thofe  who  govern,  the  moFie  abfolytely  the  puUkkfrijH 
dom  depends  upon  the  people^spreferving  the  entire  «dii* 
niftratfon  of  criminal  juftice  tb  thomielves. 

In  a  queftion  of  property  between  two  private  indivMiiiti 
the  Crown  can  have  no  poifibl^  inYeffKl  in  preferring  fte 
one  to'the other:  but  it  nmy  have  an  intereft  in-cndUag 
both  of  them  together  in  defiance  Qftvtiry  principte  of  Ha- 
manity  and  JufticCy  if  they  fliould  put  themrelves  forwiri 
in  a  contemion  for  public  tibefty  againft  a  government  fenc- 
ing to  emancipate  itfelf  from  the  dominion  olF  the  laws.  No 
man  in  the  lead  acquainted  with  the  hiftory  of  nations,  or 
of  his  own  country,  can  r^fiife  to  o(!knowledge,  that  if  the 
adminiftration  of  criminal  juftice  were  left  in  the  hands  of 
the  Croun,  or  its  deputies,  no  greater  freedom  could  pof- 
fil)ly  exid  than  Government  might  choofe  to  tolerate  from 
the  convenience  or  policy  of  the  day. 

My  Lord,  this  important  truth  is  no  difcovery  or  affertioa 
of  mine,  but  is  to  he  found  in  every  book  of  the  lav: 
whether  we  go  up  to  the  moft  ancient  authorities,  or  ap- 
peal to  the  u  ritfngs  of  menof  ourown  times,  we  meet  with 
it  alike  in  the  mofi  emphatical  language.  Mr.  JuRica' 
l^lackftone,  by  no  means  bianed  towards  democratio^  go- 
vernment, having,  in  the  third  volume  of  his-Coqam* 
tarics,  explained  the  excellence  of  the  Trial  by  Jvrf^ 
civil  cafes,  expreffes  himfelf  thus  :  Vol.  IV.  p.  ^4,0.  *Wt 
it  holds  much  ftrongcr  in  ciminal  cafes;  fmce  in  timc5«t 
difficulty  and  danger,  more  is  to  he  apprehended  flom  fk 
violence  and  pariiaiity  of  Judges  appointed  by  ihc  Cfowit^ 
in Tuiis  between  the  King  and  the  fiiljjeOj  than  to  difpiit^^ 
hctxvei'n  one  individual  and  another,  to  fettle  iht  bou»JiT!^| 
of  privare  piorerty.  Our  law  has,  therefore,  wifely  ptacd^ 
this  flrong  and  two-fold  barrier  of  a  prefcnttnent  and  tftJ 
by  ]ury,  between  the  liberties  of  the  people  gnd  the  prtfO- 
ghlivc  of  the  Crown  :  without  this  barrier,  JtiRiccsol  Ojrf 
at)d  Terminer  named  by  the  Crown,  might  as  in  Fri^ff 
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ill  Turkey,  'uoprifaiu'difpaMiiy  or  eitiie,  any  man^hiitwai 
obnoxious  to  goveran^eoi,  by  aa  iifttiit  <l«cUifttion  that 
fuch  was  their  uriii  a/nd  plea/dire.  So  that  ihe  •liberties  of 
Englaad  cannot  Jbat  ifith6ft  fo  bng  as  tbis  pailadiaixi  re« 
mains  facred  and  inyjolatc,  not  only  frona  ail  open  attacks, 
aHrhich  none  wiU  ibe  fo  ;tiardy  as  to  make^  but  alfo  frorvi 
all  fecfot  machinations,  whitdi  may.fap  and  undernme  it/* 
.  fiut  this  Tomatk,  aboagh-it  derives  .new  force  in  beine 
fdoptttd  by  fo  gcear  an  a«thoiky,  M^as  no  more  ori^rin^l  40 
^tfr.  |iufliQe'BkKjkl}Qnc.than  inane, .for  the  fame  exprefsirea- 
iian:  'Sot  she  ;inAitiM;ion  and  aiuhor'uy  of  Janes  is  to  be 
found  in  BraSon,  who  wrote  adwjbve  6vc  .hundred  yrars  be* 
Ateikira.  '**  The  curia  mi^  the far^j^*  tays he,  ^^  were 
^cceflTanliy^the fudges  ia  ;aiixaies  of  life, 'limb,  orime  and 
j^iiiciriifbn  of  ahe  heir  in  tapite.  TJie  iKiog  ceoldnot  de« 
•cide,  for  then  ihe  .woukt  have  bfen  .both  profiKutor  And 
4udge4  neither  jcoxAA  >his  J^fticcs,  iox  they  reprefent 
Aim/* 

Notwif  hfttmdirig  all  this,  ihe  learned  Jude  was  pleafed 
to  (ay  at  cthe  trisd,  that  «thttr«  was.rin  difference  ^bet ween  ci- 
jvtl.and  criminal  cafjps.  I  ^iiy,  on  the  contraiy,  independent 
arf  (tiieie  authuritu-s,  that  «bere  is  rnot,  even  to  vti)gar  obfer* 
^vntion^  die  xemotefi  iimilitudr 'between  them. 
*  There  gt«Cour  capital  riidin&ions  between  prolecmtoQs 
Am*  icriimes,  and  ciA^il  -adions,  xvery  one  of  which  deferves 
jconfidcratioi). 
■    \FMy  \f\  ehe  jurililiftion  necefTary  to  found  the  charge. 

fecondly.  In  the  iqanner  of  the  Defeodan€*s  pleading 
#0  'it. 

'  Tfeipdly,  In 'the  authority  of  the  verdrQ  which  difcharges 
4iai. 

•Eourrtly,  In  the  independence  and  fecurity  of  the  Jury 
•from  all  coofequences  in  giving  it. 

As'to  the  firft,  it  is  unneceffary  to  remind  your  Lord* 
Aips,  that,"  in  a  civil  cafe,  the  party  who  conceives  hrmftdf 
^p^ieved,  -ftates  his  complaint  to  the  Court,  avails  himfelf 
«tvhis  own  pleafure  of  its  procefs,  cohipels  an  anfwer  from 
the  Defendant  by  its  authority,  or  taking  the  charge  pr9 
-##R/Sr^  againlVhim  on  his  deraiilt,  is  intitled  to  find  fudu:- 
-0ient  and  c^cecuiion. for  his  debt,  without  any  interpofirfon 
-of  **Jury.  But  in  criminal  cafes  it  isotherwrfc;  the  Court 
has  no  cognizance  of  them,  without  Icitc  from  the  people 
forming  a  grand  inqued.  If  a  man  were  to  comniit  a  capi- 
•lal  ofiEence  in  the  face  of  all. the  Judges  of  'England; 
•their  united  authority  cniild  not  put  him  upon  his  trial : 
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they  Gcndd  file  no  complaint  igiinft  bin,  even  lipoo  the  m^ 
cords  of  the  fupreme  criminal  coDit ;  but  coyU  only  cen^ .  }^ 
init  bim  for  fafe  cuftody,  ^iwhich  h  equally  competent  to  ■ 
every  common  Juftice  of  the  Peace:  the  Grand  Jory  i|ont    ] 
could  arraign  him,   and  in  tbeir  dilcretton  might  likewife 
finally  d'lfcharge  him,  by  throwing  out  the  Bill,  with  the 
names  of  all  your  Lordfliips  as  witneflfes  on  the  bad.  of  it* 

If  it  (hall  be  faid,  that  this  exclnfive  power  of  the  Gtaiid 
Jury  does  not  extend  to  leflfer  roifiiemeanorty  which  nAy 
be  profecuted  by  information;  lanfwery  thrf!  for  that  voy 
reafon  it  becomes  doubly  neceflary  to  preferve  the  power  ciF 
the  other  Jury  which  is  left. 

But,  in  the  rules  of  pleading,  there  is  no  d}fKn£kion he? 
tween  capital  and  lefTer  ofiencc84  and  I  venture  to  aftrt, 
that  the  Defendant's  plea  of  not  guilty,  which  univerfally 
prevails  ^- the. legal  anfwer  to  e?ery  information  or  iqdifiU 
inent,  a?  oppofed  to  fpecial  pleas  to  the  Court  in  civil  a£H- 
ons,  and  the  neceflity  impofcd  upon  the  Crown  to  join  the 
general  ifTue,  is  abiblutely  dectfive  of  the  prefent  queftion. 

Every  lawyer  muft  admit,  thaf'the  rules  of  pleading  were 
originally  eftablifhed  to  mark  Snd  to  preferve  the  diftinft 
jtirifdidioiis  of  the  Court  and  the  Jury,  by  a  feparatioo  of 
the  law  from  the  fad  wherever  ihey  were  intended  to  be  fe- 
parated.  A  ptrfon  charged  with  owing  a  debt,  or  having 
committed  a  trefpafs,  &c.  &c.  it  he  could  not  deny  the  fa£b 
on  which  the  adions  were  founded,  was  obliged  tofubmit 
his  juftification  for  matter  of  law  by  a  fpecial  plea  to  the 
Court  upon  the  record;  to  which  plea  the  Plainti£F might 
demur,  and  fubmit  the  legal  merits  to  rhe  Judges.  By  this 
arrangement,  no  power  was  ever  given  to  the  Jury,  by  tn 
iflfue  joined  bejore  them,  but  when  a  right  of  decifion,  is 
comprehcnfivc  as  the  iflfue,  went  along  with  it :  for,  if  a  de- 
fendant in  fiich  civil  adions  pleaded  the  general  iflfue  ia- 
ftead  of  a  fpecial  plea,  aiming  at  a  general  deliverance  from 
the  charge,  by  (hewing  his  juftification  to  the  Jury  at  like 
Trial,  the  Court  proicQed  its  own  jurifdidion,  by 


all  evidence  of  the  fads  on  which  fuch  iufliScatioii  wa 
founded. 

The  eiffenfion  of  the  general  ifTue  bcyotid  its  ancient  li- 
mits, and  in  deviation  from  its  true  principle^  his  inifC^ 
duced  feme  contufion  into  this  fimple  and  harmQtlioue  fyf* 
tern;   but  the  law  is  fubflantially  the  fame* 

No  man,  at  this  day,  in  any  of  ihofe  a3toni  where  th« 
ancient  forms  of  our  jurifprudence  are  ftill  wsfdy  prcfervtdi 
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pan^flibly  get  at  t^  opinion  of  a  Jury  upon  any  quefiioa 
not  intended  by  the  conflntution  for  their  decifion.  In  adion^ 
pi  debt,  detinue,  breach  of  covenant,  trefpafs,  or  replevin, 
the  defendant  can  only  fubmit  the  mere  fa£t  to  the  Jury  ;, 
the  law  mud  be  pleaded  to  the  Court:  if,  dreading  the  opi-r 
nion  of  the  Judges,  he  conceals  his  juilification  under  the 
cover  of  a  general  plea  in  hopes  of  a  more  favourable  con« 
ftrudion  of  hia  defence  at  the  trial,  its  very  exiftence  caa 
never  come  within  the  knowledge  of  the  Jurors ;  every  le- 
gal  defence  couft  arife  out  of  fads ;  and  the  authority  of  the 
Judge  is  interpofed  to  prevent  their  appearing  before  a  tri« 
bunal  which,  in  fucbcaf^s,  has  no  competent  jurifdiftioa 
over  thenf . 

By  imposing  this  neceflity  of  pleading  every  legal  juflifi* 
cation  to  the  Court,  and  by  this  ex^luHon  pf  all  evidence  on 
the  trial  beyond  the  negation  of  the  fad,  the  Courts  in* 
idifputably  intended  to  eftablilb,  t^nd  did  in  fad  efTedually 
fecure,  the  judicial  authority  over  legal  queftions  from  ail  en« 
preachment  or  violation ;  and  it  is  impoffible  to  find  a  rea- 
foD  in  law,  or  in  conuQon-fenfe,  why  the  fame  boundaries 
between  the  fad  and  the  law  Ihoqld.not  have  been -at  the 
fam^e  time  extended  to  criminal  cafes  by  the  farpp  nixies  of 
pleading,  if  the  jurifdidlon  of  the  Jury  had  been  deiigned  to 
be  limited  to  the  fad  as  in  civil  ad  ions.     ' 

But  no  fuch  boi^dary  was  ever  made  or  attempted ;  on 
the  contrary,  every  perfon  charged  with  any  crime  by  an 
indidment  or  inforrpation^  has  been  in  all  times  from  the 
Norman  fonqueft  tp  this  hpur  not  only  permitted,  but 
even  bound  to  tbrow  himfelf  upon  his  country  for  deliver- 
fincje,  by  the  general  plea  of  not  guilty ;  and  may  fubmit 
Jiisi  whole  defence  to  the  Jury,  vvhether  it  be  a  negation 
of  the  fad,  or  a  juftification  of  it  in  law :  and  the  Judge 
ha9  no  authority,  as  in  a  civil  cafe,  to  refufeJuch  evi- 
dence at  |he  trial,  as  out  of  the  ifTiie,  and  as  coram  nonjudice, 
an  authority  whi^b  in  common  fenfe  he  certainly  would 
have,  if  the  Jury  had  no  higher  jurifdidion  in  the  one 

^  cafe  (ban  in  the  other*  The  general  plea  thus  fandioned  by 
unmemorial  cudom,  fo  blends  the  law  and  the  fad  together, 

.as  to  be  infcparable  but  by  the  volimtary  ad  of  the  Jury  iq 
finding  a  fpecial  verdid:  the  general  inveftigation  of  the 

.  whule  charge  is  therefore  before  them ;  and  although  the  de- 
fendant admits  the  fad»  laid  in  the  information  or  indid- 

,  ment,  he,  neverthelefs,  under  his  general  plea,  gives  evi-* 
dence  of  others  which  are  collateral,  referring  them  to  the 
jtldgmeot  of  the  Jury,  as  a  legal  excufc  or  judificaiion,  and 

receives 
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i«ceiv«s  fironl  .their  verdift  n  complett^  geiiefiit^  flixi  poii'^ 

dufive  deliverance. 

M;-.  Jufiice  Blackftonc  in  the  fourth  voldme  df  hi9 'Com- 
mentjiries,  p.  339,  fays,  **  The  traitorous  of  ielonioiij  in- 
tent are  the  points  and  very  gift  of  the  iiidi&nent,  atfd  oiuft 
be anfwered  direQly  by  the  cenerd  negiitive,  not  guilty;  and 
the  Jury  will  take  notice  of  any  defenfiye  matter,  anp  ^vjk 
ther  verdid  accordingly,  as  eflFedually  as  if  it  were  fjpeci^ily 
pleaded." 

This,  therefore,  fays  Sir  Matthew  Hale,  in  his  Wca;  <f 
the  Crown,  p.  258,  is,  upon  all  accounts,  theJno<l  aflvaD* 
tageous  plea  for  the  defendant :  *'  It  would  be  a  mpft  on- 
happy  cafe  for  the  Judge  hicnfelf  if  the  Prifouer's  iate  de- 
pended .upon  his  diredions ;  unhappy  alfo  for  the  prifoner: 
for  if  the  Judges  opinion  muft  rule  the  verdi^,  the  Trial  bj 
Jury  would  be  ufelefs/* 

My  Lord,  thf  conclufive  operation  of  the  yerdift  wbep 
given,  and  the  (ecurity  of  the  Jury  from  all  confeciyencef 
in  giving  it,  renders  the  contrafl  between  criminal  and  civil 
cafes  flfiking  and  complete.  No  new  trial  can  be  granted 
as  in  a  civil  aSion :  your  Lordfliips,  however  you  may  dif- 
approve  of  the  acquittal,  have  no  authority  to  award  one; 
for  there  is  no  precedent  of  any  fuch  upon  record,  and  the 
difcretion  of  the  Court  is  circumfcribed  by  the  law. 

Neither  can  the  Jurors  be  attainted  by  the  Crown.  In 
Bu(hel's  cafe,  Vaughan's  Reports^  p.  146,  that  learned  and 
excellent  Judge  expreffed  himfelf  thus:  "  There  is  no  cafq 
in  all  the  law  of  an  attaint  for  the  King,  nor  any  opinion 
but  that  of  Thyrning's,  xoth  of  Henry  IVth,  title  Attaint, 
60  and  64,  for  wHich  there  is  no  warrant  in  law,  thongl) 
there  be  other  fpecious  autiiority  againd  it,  touched  by  nope 
that  have  argued  this  cafe.** 

Xyord  Mansfield.     To  be  fure  it  is  fo. 

Mr.  Erflcine.      Since  that  is  clear,  my  Lord,  I  (hill  not 
trouble  the  Court  farther  upon  it:  indeed  1  have  notbeeii 
able  to  find  any  one  authority  for  fuch  an  attaint  but  a  rfrllJMfi 
in  Fitzherbcrt*s  Natnra  Breviuntj  p.  107;  and  on  tht%lkt* 
hand,  the  do£lrine  of  Bufliers  cafe  is  exprefsly  agre<^  wjhp' 
very  modern  times,  vide  Lord  Raymond's  Reports*  Iv'MP* 

lume,  p.  469.  '^^^^ 

If  then  your  Lordfhips  refleS  but  for  a  moment  opofrob 
comparative  view  of  criminal  and  civil  cafes  which  1  have 
laid  Uefore  you,  how  can  it  be  ferioufly  contended^  not 
merely  that  there  is  no  difference,  but  that  there  if  any  tht 
remoieft  fimilarity  between  them?  In  the  one  cafe,  th* 


powfcrof  accufation  begins' from  the  Conrt;  in  the  other, 
ffoai  the  pcojfle  only,  foiming  a  Grand  Jury.  In  the  dnf 
the  Defendant  mjrfl  plead  a  fpccial  juftification,  the  meiritf 
of  which  can  only  be  decided  by  the  Judges;  in  the  other^ 
he  may  ihrpw  hinafcjlf  for  general  deliverance  upon  his  cQun« 
uy. '  In  the  firftj  the  Court  may  award  anew  trial,  if  th^ 
verdid  for  the  Defendant  be  contrary  to  the  evidence  or  die 
law ;  in  ihe  lad,  it  is  ponclufive  and  unaUerable ;  and^  to 
crQwn  the  whole,  the  Kir^  nevef  had  that  procefs  of  at« 
taint  which  belonged  to  the  meaneft  of  his  fabje6ts. 

When  thefc  thinss  are  attentively  con fidered,  I  might  alk 
thotc  who  are  ftill  difpofed  to  deny  the  right  of  the  Jury  iq 
inveftigate  the  whole  charge,  whether  fuch  a  folecifm  can 
be  conceived  to  e^ift  in  any  human  government,  much  leff 
in  the  mod  refined  and  exalted  in  the  world,  as  that  a 
power  of  fuprcme  judicature  fliould  be  conferred  at  randpni 
^y  the  blind  forms  of  the  law  where  no  right  was  intende4 
\o  pafs  with  it,  apd  which  was  upon  no  pccafion  and  un-* 
der  no  circumftance  to  be  cTercifed  ?  which,  though  exerted 
potwithftanding  in  every  age  «nd  in  a  thoufand  inftancea. 
to  the  confufion  and  difcomfiture  of  fixed  magiftracy,  lhoul4 
never  \yi  checked  by  i|uthority,  but  (hould  continue  on 
from  ceniury  to  century,  the  revered  guardian  of  liberty 
and  of  JUe,  ^rreftjng  the  arm  of  the  moft  headftroi^  go- 
vernment in  the  worft  of  times,  without  any  power  m  thf 
Crown  or  its  Judges  to  touch  without  its'confent  thcr 
meaneft  wretch  hi  the  kingdom,  or  even  to  aft  the  reafon 
and  principle  of  the  verfjift  which  acquits  him.  That  fuch  a 
fyfteni  (hould  prevailin  a  country  like  England,  without  ci- 
ther the  original  inftitution  or  the  acquiefcing  fanSioi^pf  the 
Legi{1ature  is  impoflible.  Believe  me,  my  Lord,  no  tatents 
can  reconcile,  no  authority  can  fanAion  fuch  an  abfurdity  ; 
the  common  fenfe  of  the  world  revolts  at  it. 

Having  eftabliihed  this  important  right  in  the  Jury  be- 
yond all  poffibility  of  cavil  or  controverfy,  I  will  now  (hew 
your  Lordfhip  that  its  exiftence  is  not  merely  confiftcnt  with 
theory,  but  is  illuflrated  and  confirmed  by  the  univetfal 
pradice  of  all  Judges;  not  even  excepting  Mr.  Juftice  For- 
mer himfelf,  whofe  writings  have  been  cited  in  fupport  of 
the  contrary  opinion.  How  a  man  expreflcs  his  abftraft 
Meas  is  but  of  tittle  importance  when  an  appeal  can  be 
made  to  his  plain  direSions  to  others,  and  to  his  own 
particular  condud :  bat  even  none  of  his  expreillons  when 
properly  coofideredand  underfiood,  militate  againft  my  po« 
'  fition. 
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Id  his  jaftly  celebrated  book  on  the  crimifuil  Uv,  p.  ±$69 
lie  exprefles  himiclf  thus:  <'  The  conftrudioo  which  (he 
law  putieth  upon  fad  fiated  and  agreed  or  found  by  a  Jury 
js    in  all  cafes  undoubtedly  the  proper  province  of   the 

Court." 

Now  if  the  adverfary  is  difpofed  to  Hop  here,  though  the 
author  never  intended  he  (hould^  as  is  evident  from  the  reft 
of  the  femence,  yet' I  am  willing  to  flop  with  him,  and  to 
Cake  it  as  a  fubfiantive  propofition ;  for  the  llighteft  attention 
ipud  difcover  that  it  is  not  repugnant  to  any  thing  which  I 
luve  faid.  Fads  dated  and  agreed^  or  fa£ts  found  by  a  Jury» 
^'hich  amounts  to  the  fame  thing,  conftitute  a  fpecial  ver- 
did ;  and  who  ever  fuppofed  that  the  Uw  upon  a  fpecial 
verdid  was  not  the  province  of  the  Court?  Who  ever  de« 
pled,  that  where  upon  a  {general  iflue  the  parties  chufe  ro 
agree  upon  fads  and  to  (late  them  ;  or  the  [ury  chufe  vo- 
luntarily to  find  thejtn  without  drawing  the  legal  coodufion 
themfetves,  that  in  fuch  inftances  the  Court  st  to  draw  it  t 
That  Forfter  meant  nothing  more  than  that  the  Court 
was  to  judge  of  the  law  when  the  Jury  thus  voluntarily 
prays  its  ailiftance  by  fpecial  vcrdid,  is  evident  from  his 
words  which  follow,  for  he  immediately  goes  on  to  fay  ;  in 
cafes  of  doubt  and  r^-^/difEcuity,  it  is  therefore  commonly 
Tccomrnended  to  the  Jury  to  flaie  facls  and  circumftances  in 
a  fpecial  yerdift:  jbut  nenher  here,  nor  in  any  other  part  of 
his  works,  is  it  faid  or  infmuaied  that  they  are  bound  to  do 
fo  but  :^t  their  own  free  difcreiion:  indeed  the  very  term 
recomn^cnded,  admits  ihe  contrary,  and  requires  no  com- 
mentary. I  am  fure  I  (hall  never  difpute  the  wifdom  or  ex* 
Eediency  of  fuch  a  recommendation  in  thofe  cafes  of  doubt, 
ecaufe  the  more  I  an)  contending  for  the  exigence  of  fuch 
an  important  right,  the  lefs  it  would  become  me  to  be  the 
advocate  of  raihnefs  and  precipitation  in  the  exercife 
of  it. 

It  is  no  denial  of  jurifdidion  to  tell  the  greateft  magiftrete 
upon  earth  to  take  good  counfel  in  cafes  of  real  doubt  aod 
diiHcuity.  Juds:es  upon  trials,  whofe  authority  tollaie  the 
law  is  indifputable,  often  refer  it  to  be  more  folcmoly  argued 
before  the  Court;  and  this  Court  itfelf  often  holds  a  metr- 
ing  of  the  Twelve  Judges  before  it  decides  on  a  point  upon 
Its  own  records,  of  which  the  others  have  confclTedly  no 
cognizance  till  it  comes  before  them  by  the  writ  of  error  of 
one  of  the  parties. — Thefe  inftances  are  monuments  of  wif* 
dom,  integrity,  and  difcretion,  but  they  do  not  bear  in  the 
remoteft  degree  upon  jurifiiiftion :  the  fpherc  of  juiifdif 
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is  m^rured  by  what  may  or  may  not  be  decided  by  any 
^iven  tribunal  wirh  legal  effeft,  not  by  the  reaUudeorcrroi* 
of  the  decifidn.  If  the  Jury  according  to  thefe  authorities 
may  determine  the  whole  matter  by  their  vetdift,  and  if 
the  verdi6t  when  given  is  not  only  finaf  and  unalterable, 
bur  muft  be  enforced  by  the  authority  of  the  Judge?,  and- 
executed,  if  refilled  by  the  whole  power  of  the /late ;  upon 
what  principle  of  government  or  reafon  can  it  be  argued  not 
to  be  law?  That  the  Jury  are  in  this  exaS  predicament  b 
confefled  by  Forfter ;  for  he  concludes  with  tkyingf  that  * 
when  the  law  is  clear,  the  Jury,  under  the  diredion  of  the 
Court  in  point  of  law,  may,  and  if  they  are  well  advifed 
will,  always  find  a  general  verdid  conformably  to  fuch  di« 
redions. 

This  is  likewife  confident  with  my  pofition :  if  the  lair 
be  clear,  we  may  prefume  that  the  uudge  dates  it  clearly  to 
the  Jury;  and  if  he  does,  undoubtedly  the  Jury,  if  they 
aic  well  advifed,  will  find  according  to  fuch  diredions;  for 
they  have  not  »  capricious  difcretion  to  make  law  at  their 
pleasure,  but  are  bound  in  confcience,  as  well  as  Judges  are, 
to  find  it  truly ;  and,  generally  fpeaking,  the  learning  of  ih« 
Judge  who  prefides  at  the  trial,  affords  them  a  fafefupport 
and  direftion. 

•  The  fame  praSice  of  Judges  in  fiating  the  law  to  the 
Jury,  as  applied  to  the  particular  cafe  before  them,  appears 
likewife  in  the  cafe  of  the  King  againft  Oneby,  2d  Lord 
Raymond,  p.  1494.  "  On  the  trial  the  uuiige  direfts  the 
Jury  thus :  If  you  believe  fuch  and  fuch  witnefles  who  have 
fworn  to  fuch  and  fi)ch  fads,  the  killinig  of  the  deceafed  ap- 
pears to  be  with  malice  prepenfe  ;  but  if  you  do  not  believe 
them,  then  ybu  ought  id  find  him  guilty  of  mantlaughter ; 
and  the  Jury  may,  if  they  think  proper,  cive  a  general  Ver- 
dia  of  murder  or  manflaiighter ;  but  if  they  decline  giving 
a  general  verdid,  and  will  find  the  fads  fpecially,  the 
Court  is  then  to  form  their  judgment  from  the  faSs  founds 
whether  the  Defendant  be  guilty  or  not  guilty,  i.  e.  whc- 
.ther  the  vlQl  was  done  with  malice  and  deliberation  or 
not.** 

Surely  language  can  exprefs  nothing  more  plainly  or  un- 
Equivocally,  than  that  where  the  general  iffue  is  pleaded  to 
an  indi£tment,  the  law  and  the  hO.  are  both  before  the 
Jury ;  and  that  the  former  can  never  be  feparated  from  the 
latter,  for  the  judgment  of  the  Court,  unlefs  by  their  own 
f{k>htaneou8  ad:  for  the  words  are,  *'  If  they  decline  giv«i 
itig  a  general  verdt£i,  and  will  find  the  fafits  C^cWVV^^  ^Mp& 
Cdufi  is  Mm  to  foroi  their  iudgmtux  (lOmxVA  \iSa\^y^\s^i^ 
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So  that  after  a  general  ifliie  joined,  the  authority  of  the 
Court  only  commeuoes  when  the  Jury  choofes  to  decline 
the  detilion  of  the  law  by  a  general  verdid;  the  right  of 
declining  which  legal  dctcrnHnaiioni  i»  by-ihe-by  a  privi- 
lege conferred  on  them  by  the  flatute  of  Weftrainfteri  2d^ 
and  by  no  means  a  reilridion  of  their  powers. 

But  another  very  important  view  of  the  fubje^  remains 
behind:  for  fuppofing  i  had  failed  in  eftaUifhiog  that  con- 
traft  between  criminal  and  civil  cafes,  which  is  now  too 
clear  not  only  to  require,  but  even  to  juftify  another  ob-^ 
fervation,  the  argument  would  lofe  nothing  by  the  failure; 
the  iimiltarity  between  criminal  and  civil  cafes  derives  all  its 
application  to  the  argument  from  (he  learned  Judge's  fup- 
poiition,  that  the  jurifdiSion  of  the  Jury  oVcr  the  law  was. 
never  contended  for  in  the  latter,  and  confequently  on  a 
principle  of  equality  could  not  be  fupported  in  the  fornner; 
whereas^  1  do  contend  for  it,  and  can  inconteflibly  eftablifh 
it  in  both.  This  application  of  the  argument  is  plain 
from  the  words  of  ihe  charge:  **  If  the  Jury  could  find  the 
law,  it  would  undoubtedly  hold  in  civil  cafes  as  well  as  cri** 
minal :  but  was  it  ever  fuppofed  that  a  Jury  was  competent 
to  fay  the  operation  of  a  fine,  or  a  recovery,  or  a  warranty, 
which  are  mere  qutftions  of  law  ?  * 

To  this  quell  ion  1  anfwer,  that  the  competency  of  the 
Jury  in  fuch  cafes  is  contended  for  to  the  full  extent  of  my 
principle,  both  by  Lyiileion  and  by  Coke:  thev  cannoc 
indeed  decide  upon  them,  df  plam^  which,  as  Vaughan 
truly  frtys,  is  ui)inie1li^ible,  becaufe  an  unmixed  queftion 
of  law  can  by  no  poflibility  come  before  them  for  decifion: 
but  whenever  .(which  very  often  happens),  the  operation  o( 
a  fine,  a  recovery,  a  warranty,  or  any  other  record  or  con- 
veyance known  to  the  law  ol  England  comes  forward,  mixed 
"with  the  fa£b  on  the  general  iflue,  the  Jury  have  then  moft 
unqued  onably  a  ri^ht  to  determine  it^  and  what  is  onorci 
no  other  authority  poiVibly  c:in;  hcciuic  when  tlie  gCDtfal 
iil'ue  is  pcrmittL'd  by  law,  thefe  queiVions  cannot  app^fM 
the  record  for  the  judgment  of  the  iourt^  and  althouglvtl 
can  grant  ?.  new  iri  i),  yc.  rhe  famt  queilion  muft  ultimmcl)( 
be  determined  by  r-nother  Jury.  1  his  is  not  only  fUfrCvi* 
dent  to  every  lawyer,  Ivu,  as  I  faid,  is  cxprer£ly  laid dtiijlfc 
by  Lyulcir.n  in  the  36Sih  frttiori.  •«  Alfo  iofacbiCafa 
where  the  ir.i}(;ei]:  nja\  eivc  ituir  verdici  at  largje,  Jf  t^JT 
will  take  upon  thum  il.v.  I't>.vli:i!ge  of  the  law  tskyaml^ 
matter,  they  may  givetiitit  ^'criici  generally  ae  k. id fjllcifl 
their  chargt::  as  m  iV\«  cc^(« -Aicirei^id  ihey  naty  m[ 
fhac  the  leffcr  did  iioi.AvCt\fe\\vc\s:.%^i^\\  >SaK>i  >»!JMJ^' 
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In  Ms^  commemary  on  this  fcSion,  confirms  Lyttktofij  ^^ 
KVgi  TUar  iff  doBbtful  cafes  they  (houtd  fiad  fpceitUy  for 
fifiir  oi  an  aUdint :  and  it  is  plain  that  the  ftatute  of  \Veft« 
rni^A^  th«  ti,  was  made  either  to  give  or  to  confirm  tho 
fieh<  of  iht  Jttfyi  i&  find  the  matter  (pecially  if  they  would, 
felvfifi^  their  jurirdidion  oter  the  law  as  it  flood  by  the 
^ontimc^n  law:  The  words  of  the  ftatute  of  Weftnunfter 
2d,  thaptdr  ;)OKh4  arei  ^*  Ordioasum  eft  qood  jufticiarii  ad 
afli«si»  eapieYidias  afii^ti^  non  compeilant  junitorcs  dicero 
f  recife  ft  fit  deflina  vei  non  ;  dummodo  dtcere  Tolaerifit  vt* 
fitittem  hdi\  et  petere  auxiltum  cirrisB." 

Fronb  there  words  it  (hould  appear*  that  tbo  jurtfdiSion 
6(  the  Jury  over  the  law  whea  it  came  before  them  on  tho 
^fen^rat  iflue^  was  fo  veiled  m  them  by  the  conftitution, 
that  the  exercife  of  it  in  all  cafes  had  been  oonfideied  to 
ht  rompulfory  upon  th^m,  and  that  this  zSt  was  o  legiflativo 
Hief  from  that  compulfion  in  the  cafe  of  an  affixe  of  dir** 
leilin:  it  is  equally  plain  from  the  remaining  words  of  tbs 
AS,  that  their  jurifdiQion  remained  as  before;  "  fed  fi 
fpotiPe  velent  diciere  quod  diflfeifina  eft  vel  non*  admiuatur 
torurh  verdifium  fub  fuo  periculo." 

But  the  mbft  material  obfervation  upon  this  ftatute  as  ap« 
{>Iitable  to  the  prefent  fubjeft  is.  That  the  terror  of  the  at-^ 
taint  from  which  it  was  pafled  to  relieve  chem»  having  (as 
has  been  (hewn)  no  .exiftence  in  cafes  of  crime*  the  ad 
6nly  extended  to  reKeve  the  Jury  at  their  difcretion  from 
finding  the  law  in  civil  adions;  and  coofequently  it  is  only 
froiti  cuftom,  and  not  from  pofitive  law*  that  they  are  not 
eveii  compellible  to  give  a  general  verdid  involving  a  judg* 
ment  of  Uw  on  every  criminal  trial* 

Tbefe  principles  and  authorities  certainly  eftablifii  that  it 
IS  the  duty  of  the  Judge*  on  every  trial*  where  the  general 
iflfue  is  pleaded;  to  give  to  the  Jury  his  opinion  on  the  law 
as  applied  to  the  cafe  before  them ;  and  that  they  muft  find 
a  general  verdifi;  comprehending  a  judgment  of  law,  unlefs 
they  chooft  to  refer  it  fpecially  to  the  Court. 

Bm  we  are  here^  in  a  cafe  where  it  is  contended*  that  tho 
iduty  of  the  Judge  is  the  direS  contrary  of  this :  that  he  is 
to  give* no  ot>inion  at  all  to  the  Jury  upon  the  law  as  ap<* 
plied  to  the  cafe  before  them  ;  that  they  likewife  are  to  re^ 
frain  from  all  confideration  of  it,  and  yiet  timt  the  very 
fame  general  verdid  comprehending  both  faS  and  law*  h 
to'  -be  given  by  them  a»  if  the  whole  legal  matter  had  been 
fureined  up  by  th^  one  isnd  found  by  the  other. 

i  tdnf^  I  have  no  organs  to  comprehend  the^rvciicx^Vt 
M  ^%h  Tucfa  a.praSice  pfoGoe4^.  \  wtvcetAei&A^  ^e^^v«% 
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more  at  (he  trial  than  ib6  Tery  flraSice  recomnended  bjT 
Forfter  and  Lord  Raymond:  I  addrefled  myfelf  to  the  Jury 
upon  the  law  with  ail  poifibte  refped  and.defereiice»  and  in- 
deed Vith  very  marked  .'perfonal  attention  to  the  learned 
Judge:  To  far  from  urging  the  Jury  dogmaticallj  to  think 
for  themfcives  without  his  conftitutional  afliftance,  I  called 
for  bis  opinion  on  the  queftion  of  libel,  fayingy  That  if 
be  (hould  tell  them  diftindly  the  paper  indified  was  libel- 
lous, though  I  (hould  not  admif  that  they  were  bound  at 
ail  events  to  give  cffed  to  it  if  they  felc  it  to  be  innocent; 
-yet  I  was  ready  to  agree  that  they  ought  not  to  go  againft 
the  charge  without  great  confideration:  but  that  if  he  (hould 
ihut  himfelf  up  in^filence*  giving  no  opinion  at  all  upon 
the  criminality  of  the  paper  from  which  alone  any  guilt 
could  be  fattened  on  the  publUher,  and  (hogid  narrow  their 
confideraiion  to  the  publication^  I  entered  my  prpteft  againft 
their  finding  a  verdid  affixing  the  epithet  of  guiUy  to  the 
mere  fad  of  publifliing  a  piper,  the  guilt  of  which  they  had 
not  invedigated. 

If,  after  this  addrefs  to  the  Jury,  the  learned  Judge  had 
told  them,  tliat  in  his  opinion  the  paper  was  a  libel,  but  (till 
leaving  it  to  their  judgments,  and  leaving  likewife  the  De- 
fendant's evidence  to  their  confideration,  had  further  told 
them,  that  Jie  thought  it  did  not  exculpate  the  publication; 
and  if,  in  conftqtience  of  fuch  dire£lions,  the  Jury  had 
found  a  verdid  for  the  Crown;  I  Ihould  never  have  made 
my  prefent  motion  for  a  new  trial:  becaufe  I  (hould  have 
confidered  fncb  a  verduEt  of  guilty  as  founded  upon  the  opt- 
nion  of  the  Jury  on  the  whole  matter  as  left  to  their  con- 
fideration, and  muft  have  (ought  my  remedy  by  arreil  of 
judgment  on  the  record. 

But  the  learned  Judge  took  a  dired  contrary  courfe:  he 
gave  no  opinion  at  all  on  .the  guilt  or  irnocetice  of  the  pa- 
per;  he  took  no  notice  of  the  Defendani's  evidence  of  la- 
tention ;  told  the  Jury,  in  the  moft  explicit  terms^  that 
neither  the  one  nor  the  other  were  within  i heir  junrdi^iooji 
and,  upon  the  mere  fad  of  publication,  directed  a  general 
verdiQ  comprehending  the  epithet  of  guilty,  alter  having 
cxprefsly  withdrawn  from  the  Jury  every  coiirideratjon  of 
the  merits  of  the  pi*pv-r  publifhed,  or  the  intetiirqn  of  the 
publiiher,  from  which  it  i^  admitted  on  jtl  hinds  ihc  guilt 
of  publication  could  alone  have  any  exifttnce. 

A/ly  motion  is  thcrebre  founded  upon  this  obvioiis  $ni 

fimple  principle,  that  the  defendant  has  ha<l  in  faO  no  m*lj 

having  been  fout\d  guilty  without  any  bveftjgaiitigi  gi^ 

.^uili,  and  wiihoui  stvi^  ^o^^i  \dx  \ft>^^  \u^^  i^  i 
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nizance  of  his  innocence.  I  undertake  to  (hew,  that  the 
Jury  could  not  poflibly  conceive  or  believe  from  the  Judge's 
Charge,  that  they  had  any  jurirdidion  to  acquit  him,  how* 
ever  they  might  have  been  imprefled  even  with  the  merit  oF 
the  publication,  or  convinced  of  his  meritorious  intenttoh 
in  piiblifliing  it:  nay,  what  is  worfe,  while  the  learned 
Judge  totally  deprived  them  of  their  whole  juri(<]iQioa 
over  the  queftion  of  libel  and  the  Defendant's  feditious 
intention,  he  at  the  fame  time  direSed  a  general  verdid  of 
guilty,  which  comprehended  a  judgment  upon  both. 

When  I  put  this  cenftruSion  on  the  learned  Judge's  di- 
reSion,  1  found  myfelf  wholly  on  the  laqguage  in  which 
it  was  communicated ;  and  it  will  be  no  anfwer  to  fuch 
conftrudion,  that  no  fuch  reftraint  was  meant  to  be  con- 
veyed by  it.  If  the  learned  Judge's  intentions  were  even 
the  direS  contrary  of  his  exprcflions,  yet  if  in  confequence 
of  that  which  was  exprefled  though  not  intended,  the  Jury 
were  abridged  of  a  jurfdidion  which  belonged  to  them 
by  law^  and  in  the  ezercife  of  which  the  defendant  had  an 
intereft,  he  is  equally  a  fuflPerer,  and  the  verdid  given  un- 
der fuch  a  mifconception  of  authority  is  equally  void :  my 
application  ought  t^ierefore  to  (land  or  fall  by  the  charge  it- 
felf,  upon  which  I  difclaini  all  difmgenuous  cavilling.  I 
iim  certainly  bound  to  (hew,  that  from  the  general  refultoF 
it,  fairly  and  liberally  interpreted,  the  Jury  could  not  con- 
ceive that  they  had  any  right  to  extend  their  confideration 
beyond  the  bare  fsiGt  of  publication,  fo  as  to  acquit  the 
Defendant  by  a  judgment  founded  on  the  legality  of  the 
dialogue,  or  the  honedy  of  the  intention  in  publifhing  it. 

In  order  to  underftand  the  learned  Judges  diredion,  it 
mull  be  recoIleQed  that  it  was  addrefled  to  them  in  anfwer 
to  me,  who  had  contended  for  nothing  more  than  that  thefe 
two  confiderations  ought  (o  rule  the  verdifi ;  and  it  wiFI  be 
feen,  that  the  charge,  on  the  contrary,  not  only  excluded 
ioth  of  them  by  general  inference,  but  by  expreffions,  ar- 
guments, and  illuflrations  the  mod  lludioufly  fele3ed  to 
:onvey  that  exclufion,  and  to  render  it  binding  on  the  con- 
fciences  o^  the  Jury. 

After  telling  them  in  the  very  beginning  of  his  charge, 
hat  the  fingle  queftion  for  their  decifion  was,  Whether  the 
Defendant  had  publifhed  the  pamphlet?  He  declared  to 
hem,  that  it  was  not  even  allowed  to  him,  as  the  Judge  try- 
ng  the  caufe,  to  fay  whether  it  was  or  was  not  a  libel :  for 
hat  if  he  (hould  fay  it  was  no  libel,  and  they,  following 
lis  dire&ion,  ihould  acquit  the  Defendant;  they  would 
hereby  deprive  the  profecutor  of  his  writ  of  erroc  u^c^t^ 

Vol.  IT;  Mm  \\a 
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the  record,  which  was  one  of  his  deareft  birtb rights.  The 
law,  he  [a.idy  was  equal  between  the  Prorecutor  and  the 
Defendant ;  that  a  verdid  of  acquittal  would  clofe  the  mat* 
ter  for  ever^  depriving  him  of  his  appeal ;  and  that  what- 
ever therefore  was  upon  the  record  was  not  for  their  de- 
cifion,  but  might  be  carried*  at  the  pleafuse  of  either  party 
to  the  Houfe  of  Lords. 

Surely  language  could  not  convey  a  limitation  upon  the 
light  of  the  Jury  over  the  queftion  of  Itbel,  or  the  inten* 
tion  of  the  publifher,  more  pofitive  or  more  Qniverfal.  It 
was  pofitive,  inafmuch  as  it  held  out  to  them  that  fuch  a 
jurifdidion  could  not  he  entertained  without  injuftice;  aiid 
it  was  univerfaly  becaufe  the  principle  had  no  tpecial  appli- 
cation to  the  particular  circumAances  of  that  trial ;  hut  Tub- 
jeded  every  Defendant,  upon  every  profecution  for  a  libel, 
to  an  inevitable  convidion  on  the  mere  proof  of  publilh- 
ing  any  things  though  both  Judge  and  Jury  might  be  cod* 
vinced  thai  the  thing  publi(hed  was  innocent  and  even  me- 
ritorious. 

My  Lord,  I  make  this  commentary  without  the  hazard  of 
contradtdion  from  any  man  whofe  reafon  is  not  difordered. 
For  if  the  profecutor  in  every  cafe  has  a  birthright  by  lav 
to  have  the  qucftion  of  libel  left  open  upon  the  record, 
which  it  can  only  be  by  a  verdiS  cf  convidion  on  the 
fmgle  fad  of  publifhing ;  no  legal  right  can  at  the  fame  lime 
exid  in  the  Jury  to  fhiit  out  that  queflion  by  a  verdiS  of  ac- 
quittal founded  upon  the  merits  of  the  publication,  or  the 
innocent  mind  of  the  pnbliflicr. 

Kights  that  are  repugnant  and  contradiSory  cannot  be  co- 
cxifieat.  The  Jury  can  never  have  a  conilitutional  right  to 
do  an  2&  beneficial  to  the  Defendant,  which  when  done 
deprives  the  profecutor  of  a  right  which  the  fame  conflitu* 
tion  has  vefted  in  him.  No  right  can  belong  to  one  per- 
fon,  tlie  cxeicife  of  which  in  every  ini^ance  mufl  neccflirily 
work  a  wrong  to  another.  If  the  profecutor  of  a  libel  h* 
in  every  inlUnce  the  privilege  to  try  the  merits  of  his  pTofe* 
GUtion  before  the  Judges,  the  Jury  can  h^ve  no  riglii  nr 
anv  inflaiice  to  preclude  his  appeal  to  ihcm  by  a  general  vet- 
Ji6l  for  the  D.-fcndant.  jM 

The   jury  therefore   from  this  part  of  th^  dtafi^  mtll^^ 
ncccfTarily   h.'.vt  felt  then)rclves  abfolnteiv  Itmiiad  (t  miflit 
fay   evc;i  in  their  power.^)  to  the  fact  of  publicatmnt 
caux  the  highcft   rduiiint  upon  good  men  i^,  ?^ 
th-  n  that  they  cannot  break  loole  from  it  wis! 
? :     'he  power  of  a  good  citizen  is  never  moie  ^  ;*^vitiUy  < 
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it  will  be  a  breach  of  his  duty  to  the  public^   and  a  vto- 
htion  of  the  laws  of  his  country. 

But  fince  equal  juAice  between  the  Profecutor  and  the 
Defendant  is  the  pretence  for  this  abridgment  of  jurifdic- 
tion^  let  us  examine  a  tittle  how  it  is  eflPeded  by  it. 

Do  the  Profecutor  and  the  Defendant  really  (land  upon 
an  equal  footing  by  this  mode  of  proceeding  ?  With  what 
decency  this  can  be  alledged^  1  leave  thofe  to  anfwer  who 
know  that  it  is  only  by  the  indulgence  of  Mr.  Bearcroft^ 
Counfel  for  the  Profecution,  that  my  Reverend  Client  is 
not  at  this  moment  in  prifon  *,  while  we  are  difcufling  this 
notable  equality. 

Brides,  my  Lord,  the  judgment  of  this  Court,  though 
not  final  in  the  conftitution,  and  therefore  not  binding  on 
the  Profecutor,  is  abfolutely  conclufive  on  the  Defendant. 
If  your  Lordfhips  pronounce  the  record  to  contain  no  li- 
bel, and  arreft  the  judgment  on  the*verdi3,  the  profecu- 
tor may  carry  it  to  the  Houfe  of  Lords ;  and  pending  his 
writ  of  error  remains  untouched  by  your  T^ordlhip's  deci- 
lion.  But,  if  judgment  be  againd  the  Defendant,  it.  is 
only  at  the  difcretion  of  the  Crown  (as  it  is  faid)  and  not 
of  right,  that  he  can  profecute  any  writ  of  error  at  all ; 
and  even  if  he  finds  no  obftrudion  in  that  quarter,  it  h 
but  at  the  bed  an  appeal  for  the  benefit  of  public  liberty, 
from  which  he  himfelf  can  have  no  per fonal  benefit;  for 
the  writ  of  error  being  no  fuperfedeas,  the  punifliment  is 
inflided  on  him  in  the  mean  time. 

In  the  cafe  of  Mr.  Home,  this  Court  imprifoned  him  for 
publifhing  a  libel  upon  its  own  judgment,  pending  his 
appeal  from  its  juftice;  and  he  had  lufFered  the  utmoft  ri- 
gour which  the  law  impofed  upon  him  as  a  criminal,  at 
the  time  that  the  Houfe  of  Lords,  with  the  aiTiftance  of 
the  Twelve  Judges  of  England,  were  gravely  afTembled  to 
determine  whether  he  had  been  guilty  of  any  crime.  I 
■do  not  mention  this  cafe  as  hard  or  rigorous  on  Mr.  Horne, 
as  an  individual:  it  is  the  gtiier^il  coiirfe  of  pradice,  but 
furcly  that  pradice  ought  to  put  an  end  to  this  argument  of 
'equality  bet^Acen  profecutor  and  prifoner. 

It  is  adding  infult  to  injury,  to  t?rll  an  innocent  man  who 

is  in  a  dungeon,  pending  his   writ  of  error,  and  of  wliofe 

'  innocence   both    Judge    and    Jury  were  convinced  at  the 

•  Lord  MansficW  ordered  the  Dean  to  be  comniittcd  on  the  motion  for  ll*e 
.  new  trial,  and  faid,  he  had  no  difcretion  to  fuffcr  him  to  be  at  larpc,  witkottC 
coafcnt,  after  hU  appearance  in  Court,  on  Conviction.      Upon  which  Mt. 
*  Bearcroft  gave  his  coofent  that  the  Dean  lliould  remain  at  iarge  upoa  balU 
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trials  that  he  h  in  equal  fcales  with  bis  proiecotor*  who-i* 
at  large,  becaufe  he  has  an  opportunity  of  deciding  after  tber 
expiration  of  his  puniihment,.  that  the  profecution  had  btta 
unfounded,  and  his  fufTerings  iinjuft. 

Ey  parity  ofreafoning,  a  prifoner  in  a  capital  cafe  is  to  be 
hanged  in  the  nnean  tinoefor  the  benc^t  of  equal  judke ; 
leaving  his  executors  to  fight  the  battle  out  with  hii  profie* 
cutor  upon  the  record,  through  every  Court  in  the  kingHoour 
by  which  at  lad  his  attainder  mu/l  be  reverfed,  and  the  bk)od 
of  his  poflerity  remain  uncorrupted.  What  juflicc  canbt 
more  innpartial  or  equal  ? 

So  much  for  this  right  of  the  profecutor  of  a  Fibef  t» 
€9mpel%  Jury,  in  every  cafe,  generally  to  convid  a  Defendant 
on  the  fad  of  publication^  or  to  (lod  a  fpecial  verdiid :  a 
right  ufiheard  of  before  fince  ibe  birth  of  the  conftitutioo^ 
not  even  founded  upon  any  equality  in  fad,  even  if  fuch  a 
blocking  parity  could  exift  in  law,  and  not  even  contended 
to  exift  in  any  other  cafe  where  private  men  become  the 
proiecutors  of  crimes  for  the  ends  of  public  judice. 

It  can  have,  generally  fpeaking,  no  exiftence  in  any  pro- 
fecution for  felony ;  becaufe  the  general  defcription  of  the 
crime  in  fuch  indidmentSy  for  the  moft  part,  (huts  out  tke 
legal  queftion,  in  the  particular  inflance,  from  appearing  on 
the  record  :  and,  for  the  fame  realbn,  it  can-  have  no  place 
even  in  appeals  of  death,  ^9.  the  only  cafes  where  profecu* 
tors  appear  as  the  revengers  of  their  own  private  wrongs, 
and  not  as  the  repreientatives  of  the  Crown. 

1  he  learned  Judge  proceeded  next  to  eftablifh.the  fame 
univerfal  liniitation  upon  the  power  of  the  Jury,  from  tbt 
hiflory  of  diflepent  trials,  and  the  pradice  of  former  Judges 
who  prefided  at  them.  And  while  I  am  complaining  of 
what  I^ccnceive  to  be  injuftice,  1  take  care  not  to  be  unjuS 
myfelf.  I  certainly  do  not,  nor  ever  did,  confider  the  learned 
Judge^s  mifdireSion  in  his  Charge  to  be  peculiar  to  hin- 
felf :  it  was  only  the  refiftancc  of  the  Defendants  evlden€e» 
and  what  paffcd  after  the  Jury  returned  into  Court  with  \h^ 
verdiS,  that  I  ever  confider ed  to  be  a  departure  from  alf 
precedents:  the  rert  had  undoubtedly  the  fandion  of  fevefil 
modern  cafes  j  and  I  wifh,  therefore,  to  be  ditVmdlr  »»i>* 
dcrflood,  that  I  partly  found  my  motion  for  a  new  uitl  ia 
oppofition  to  thcfe  decifions.  It  is  my  duty  to  fpcak  uifh 
deference  of  all  the  judgments  of  this  Court;  »Dd  I  kcl 
an  additionni  rcfped  for  lome  of  ihofe  I  am  al>aui  locum- 
bat,  becaufe  they  aie  your  Lordfliips:  but  €Omp«riiif  tlieMi 
with  the  judgments  of  your  predtceflfors  fOr  mu*  wliidi  b 
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the  higheft  evidence  of  Engli(h  hw,  I  mud  be  forgiven  if 
i  prefume  to  qucftion  their  authority. 

My  Lord,  it  is  neceflary  that  1  (bould  take  notice  of  fome 
^f  thf^m  M  they  occur  in  the  learned  Judge's  Charge ;  for 
ahhough  he  is  not  refponfible  for  the  re£litude  of  thofe  pre« 
cedent*  which  he  only  cited  in  fuppor(  of  it,  yet  the  De- 
fendant is  unqu€(liQnai)ly  entitled  to  a  new  trial,  if  their 
principles  arc  not  ratified  by  the  Court :  for  whenever  th^ 
learned  Judge  cited  precedents  to  warrant  the  limitation  on 
'the  province  of  the  Jury  irapofed  by  his  own  authority,  it 
v^as  fuch  an  adoption  of  the  <iodrine«  they  conta'med  a| 
made  thtm  a  lule  to  the  Jtiry  in  their  decifion. 

Firft  then,  the  learned  Judge,  to  qv^tum  ray  argument 
vith  the  Jury  for  their  jarifdi di on  over  the  whole  Charge, 
oppofed  yoHr  Lordfhip's  eilablt^ed  pra^ice  for  eight-and- 
twenty  yearfi ;  and  th?  weight  of  this  great  authority  wai  en- 
^reafed  by  the  general  manner  in  which  i(  was  dated  •  for  I 
find  no  exprefTions  of  your  Lord(hip's  in  any  of  the  re« 
ported  cafes  which  fro  (he  length  contended  fpr,  1  find  tho 
practice,  indeed,  fully  wananted  by  them^  but  I  do  no^ 
meet  with  the  principle  which  caji  alone  vindi^te  thai 
-pradice,  j^airly  and  diftindly  avowed.  The  learned  Judge, 
therefore,  referred  to  the  Charge  of  Chief  Juftice  Raymond, 
in  the  Cafe  of  the  King  and  Kranklin,  in  which  the  uni- 
verfal  limitation  contended  for  i$  indeed  laid  down,  not 
only  in  the  mod  unequivocal  expreflions,  but  the  ancient 
jurifdidion  of  Juries,  reding  upon  all  the  authorities  I  have 
eited,  treated  as  a  ridiculous  notion  which  had  been  juft 
taken  up  before  the  year  173I9  and  which  no  man  living 
bad  ever  dreamt  of  before.  The  learned  Judge  obferved, 
that  Lord  Raymond  dated  to  the  Jury,. on  Franklin's  Trial, 
that  there  were  three  quedions;  the  firft  was,  the  h&  of 
publidiing  the  Craftfipan.  Secondly,  whether  the  averments 
in  the  information  were  true:  but  that  the  third,  viz.  whe- 
ther it  was  a  libel,  was  merely  a  quedion  of  /rtw,  with  which 
the  Jury  haditoShhig  to  dof  as  h^d  been  then  of  late  thoqght 
t^y  fome  people  who  ought  to  have  known  better. 

This  diredion  of  Lord  Raymond's  was  fully  ratified  and 
adopted  in  all  its  extent,  and  given  to.  the  Jury,  on  the  pre- 
fent  trial,  with  feveral  others  of  the  fame  irapprt,  as  an  un- 
erring guide  for  their  condud ;  and  furely  human  ingenuity 
could  hot  frame  a  more  abdrafi^  and  upiverfal  limitation 
upon  their  right  ro  acquit  t!*:;  Defendant  by  a  general  ver*. 
did;  for  Lord  Raymoiid'ses^prcflipns  anoount  to  an  abfolute 
denial  of  the  right  of  the  Jury  to  find  the  Defendant  not 
giiilty«  if  ibc  pubiicatioD  Wihuendoes  ate  ^ to\td.  ^^  Vi^Rik. 
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or  no  libel,  is  a  queftion  of  law  with  which  yoa,  the  Juiy, 
have  n^lttng  to  doJ'  How  then  can  they  have  any  ri^t  to 
give  a  general  verdid  confidently  with  this  declaratioa  ? 
Can  any  man  in  his  fenfes  colled  that  he  has  aright  to  de^ 
cide  on  that  with  which  he  has  nothing  to  do? 

But  it  is  needlefs  to  comment  on  thefe  expreffions,  for 
the  Jury  were  likewile  told  by  the  learned  Judge  brmfeify 
that  it'  they  believed  the  fad  of  publication,  the  were  iflun^ 
to  find  the  Defendant  guilty ;  and  it  will  hardly  be  coo* 
tended,  that  a  man  has  a  right  to  refrain  from  doing  that 
which  he  is  bound  to  do. 

Mr.  Cowper,  as  counfel  for  the  profecutton,  took  upon 
him  to  explain  what  w<s  meant  by  this  expreflion ;  and  I 
feek  for  no  other  conftrudion :  **  The  learned  Judge  (fiid 
he)  did  not  mean  to  deny  the  right  of  the  Jury,  btit  only 
to  convey,  that  there  was  a  religious  and  mor^l  obligation j 
upon  them  to  refrain  from  the  exercife  of  it."* 
'  Now,  if  the  principle  which  impofed  that  obligation  had 
been  allcdged  to  be  fpecial,  applying  only  to  the  particular 
cafe  of  the  Deafn  of  St.  Alaph,  and  confequently  confiflent 
with  the  right  of  the  Jury,  to  a  more  enlarged  jurifdiaion 
in  other  inftances;  telling  the  Jury  that  they  were  bound 
to  convift  on  proof  of  publication,  might  be  plaufibly 
condrued  into  a  recommendaiipn  to  refrain  from  the 
exercife  of  their  right  in  that  cafe,  and  not  to  a  general 
denial  of  its  exigence :  but  the  moment  it  is  recolleded,  that 
the  principle  which  bound  them  was  nor  particular  to  the 
inflance,  but  abflrad,  and  univerfal,  binding  alike  in  every 
profecution  for  a  libel,  it  requires  no  logic  to  pronounce  the 
exprfcllion  to  be  an  abfolute,  unequivocal,  and  univerfal 
denial  of  the  light:  common  fenfc  tells  every  man,  that  to 
fpeak  cf  a  perfon's  right  to  do  a  thing  which  yet  in  every 
poffible  inftance  where  it  might  be  exerted,  he  is  religioofly 
and  morally  bound  not  to  exert,  is  not  even  fophidry^  hrt 
downright  vulgar  nonfenfe. 


Bur,  my  Lord,  (he  Jury  were  not  only  limilcd  by  ihcfc 
modern  pieteJenis,  which  cenainiy  have  an  exiflt?nce;  but 
were  in  my  nvnJ  limited  wiih  ft  ill  greater  efieS  by  iht 
learned  judges  dcclaranon,  that  fome  of  thofe  antic rtl  au- 
thorities on  which  1  had  principally  rclitd  for  the  eftib- 
lilhment  of  their  jurifdiQion,  had  not  merdy  brcn  over- 
ruled, but  were  aliogethcr  inapplicable.  I  pjirticiiJarly  ah- 
ferved  how  much  ground  I  loft  with  the  jury,  when  tficf 
were  told  from  the  Bench,  that  even  in  BudielV  cafe*  on 
which  I  had  fo  gieatly  depended,  the  very  reverse  of  rn^H 
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*Tr.<l  nnanimoufly  in  that  cafe,  according  to  the  learned 
Judge's  (late  of  it»  that  if  the  Jury  be  afked  what  the  law 
is,  they  cannot  fay,  and  having  likewific  ratified  in  exprefs 
terms  the  maxim^   ad  quefiitmsm  legis  turn  r^pandent  jura- 

My  Lord^  this  declaration  from  the  Bench,  which  I 
confefs  not  a  little  ftaggered  and  furprized  me,  r^ered  it 
my  duty  to  look  again  into  Vaughan,  where  Bufliel's  cafe 
is  reported ;  I  have  performed  that  duty,  and  now  take 
upon  noe  pofitively  to  fay,  rhar  the  words  of  Lord  Chief 
Juftice  Vaughan,  which  the  learned  Judge  confidered  as  a 
judgment  oi  the  Court,  denying  thejurifdiflion  of  the  Jury 
over  the  law,  "  where  a  general  iffue  is  joined  before  them,'* 
were  on  the  contrary  made  uCe  of  by  that  learned  and  ex- 
cellent perfon  to  expofe  the  fallacy  of  fuch  a  mifapplica- 
tion  of  the  maxim  alluded  to  by  the  Counfel  againft 
Bufhel ;  declaring,  that  it  had  no  reference  to  any  cafe  where 
the  law  and  the  fa3  were  incorporated  by  the  plea<if  not 
guilty,  and  conBrming  the  right  of  the  Jury  to  iind  the 
Jaw  li^on  every  fuch  iflfue,  in  terms  the  mod  .emphatical 
iHid  expreiTivi;.     This  is  manifefl  from  tKe  whole  report. 

Bufhel,  one  of  the  Jurors  on  the  trial  of  Peon  and  Mead, 
had  been  committed  by  the  Court  for  finding  the  Defendant 
not  guilty,  againft  the  diredion  of  the  Court  in  matter  of 
law;  and  being  brought  before  the  Courtof  ComnH>n  Pleaa 
by  Habeas  Corpus,  this  cau\e  of  commitment  appeared 
upon  the  face  of  the  return  to  the  writ.  It  was  contended 
by  the  Counfel  againft  Bufhel  upon  the  authority  of  this 
maxim,  that  the  commitment  was  legal,  fince  it  appeared 
by  the  return,  that  Buihel  had  taken  upon  him  to  find  the 
kw  againft  the  dvredion  of  the  Judge,  and  had  been  there- 
fore legally  imprifoned  for  that  .contempt.  It  was  upon 
that  occafion  that  Chief  Juftice  Vaughan,  with  the  concur- 
rence of  the  whole  Court,  repeated  the  maxim,  ad  que/" 
4ionem  legis  non  refpondcnt  juratores^  as  cited  by  the  Couniel 
for  tlie  Crow4i,  but  denied  the  application  of  it  to  impofe 
any  reftraint  upon  Jurors  trying  any  crime  upon  the  ge- 
neral iflue.  His  language  is  too  remarkable  to  be  forgot* 
ten,  and  too  plain  to  be  mifundei flood.  Taking  the  words 
of  the  return  to  the  Habeas  Corpus,  viz.  **  1  hat  the  Jury 
<)id  acqtiit  againil  the  direSion  of  the  Court  in  matter  of 
Igw.*'  **  Thcfc  words  (laid  this  great  Lawyer),  taken  li«> 
t^ally  and  de  pJano^  are  infigoifianr  and  unintelligible,  for 
BO  iftue  can  be  joined  of  matter  of  law,  no  Jury  can  be 
charged  with  the  tfial  of  matter  of  law  barely :  no  evidence 
^ver  wasj  or  can  be,  given  to  a  Jury  of  what  is  law  or  iiot\ 
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nor  any  oath  given  to  a  Jury  to  try  nuitter  of  lav  Auitjj^ 
nor  can  any  attaint  lie  for  fuch  a  falfe  oath.  Tiierefore  we^ 
muft  take  off  this  veil  and  colour  of  words»  whicb  inak^  a' 
{hew  ol  being  fomeihing,  but  are  in  fad  nothing:  for  if 
the  meaning  ot  thefe  wordsy  Finding  againjl  tie  din&iw  tf 
the  Court  in  m&tter  ^f  Lmo,  be,  that  if  the  Judge,  havtog 
heard  the  eYideiice  given  in  Court  ((or  he  knows  no  other), 
(hall  tell  the  jury  ^pon  this  evidence^,  th#t  the  bv  is  fer  tba 
Plaintiff  or  the  Defendant,  and  they,iindertb|p  pain  of  fine 
and  imprifonnnent  are  to  ind  accordingly^,  e^ry  eoe  fees 
that  the  Jury  is  but  a  trooblcfeme  delay,  gitrtjchafge,  and 
of  no  ufe  in  determining  right  and  wrpng;  which  were  a 
flrange  and  new*found  qonclufion,  after  a  trial  fo  oelcbraifid 
for  many  hundreds  of  years  in  this  country/*    • 

Lord  Chief  Juftice  Vaughan's  argument  is  therefore  plainly 
this :  Adverting  to  the  arguments  of  the  Counfel,  he  fayS| 
You,  talk  of  the  maxim  ad  quffiionm  leps  mm  rffponient  jr^ 
raiores\  but  it  has  no  forr  of  application  to  your  fubjcfi. 
The  words  of  your  return,  viz.  that  Buthel  did  acquit 
flgainft  the  diredion  of  the  Court  in  matter  of  law,  is  un- 
intelligle,  and,  as  applied  to  the  cafe,  impoflible.  The 
Jury  could  not  be  a(ked  in  the  abftrad,  what  was  the  law : 
they  could  not  have  an  iffue  of  the  law  joined  before  them: 
they  could  not  be  fwcm  to  try  it  ad  quejiionem  lefis  nm 
refpcndent  juratores :  therefore  to  fay  literally  and  ^^^Ziino  that 
the  Jury  found  the  law  againft  the  Judge's  diredion  is  ab- 
furd  :  they  could  not  be  in  a  fituation  to  find  it ;  an  un- 
mixed quedipn  of  law  could  not  be  before  them :  the  Judge 
could  fK)t  give  any  poiitive  direftions  of  law  upon  the 
trial ;  for  the  law  can  only  arife  out  of  faSs,  and  the  Judge 
cannot  know  what  the  fads  are  till  the  Jury  have  given  their 
verdid.  Therefore,  continued  the  Chief  Juflice,  let  us  take 
off  this  veil  and  colour  of  words,  which  make  a  Ibcw  df 
being  fomelhing,  but  are,  in  faft,  nothing:  let  us 
of  the  fallacy  of  applying  a  maxim,  which  troly  defcril 
jurifdidion  of  the  Courts  over  iffues  of  law,  to  deftroy 
jurifdiflion  of  Jurors  in  cafes  where  law  and  fkQ  af« 
blended  together  upon  a  trial.  For  if  the  Jury  at  the  tri4 
are  bound  to  receive  the  law  from  the  Judge,  every  ooi 
fees  that  it  is  a  mere  mockery,  and  of  no  ufe  in  deierminifij 
right  and  wrong. 

This  is  the  plain  common  fcnfe  of  the  argument ;  an^ 
it  is  impoffible  to  fugged  a  diftinftion  between  \\v  appJica^ 
tjon  to  Bufhel's  cafe  and  to  the  prefcnt;  except  ihat  tbi 
right  of  imprifoning  the  Jurors  was  there  contended  (or > 
order  to  enforce  o\ieAVfctktc  \o  \Vv^  ^w^Qivtm^  cf  »>» 
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But  this  diftinSiony  if  it  defcrves  the  name,  though  held 
.  up  by  Mr.  Bearcroft  as  very  important,  is  a  diftin£tion  with- 
out a  difference.  For  if,  according  to  Vaughan,  the  free 
agency  of  the  Jury  over  the  whole  charge,  uncontrouled  by 
the  Judge's  diredion,  conftitutes  the  whole  of  that  anttent 
mode  of  trial;  it  fignifies  nothing  by  what  means  that  free 
sigency  is  dcftroyed  2  whether  by  the  imprifonment  of  coii- 
fcience  or  of  body  ;  by  the  operation  of  their  virtues  or  of 
their  fears;  whether  they  decline  exerting  their  jurifdidion 
from  being  told  that  the  exertion  of  it  is  a  contempt  of  re- 
ligious and  moral  order,  or  a  contempt  of  the  Court  punifh- 
able  by  imprifonment ;  their  jurifdiSion  is  equally  taken 
•way. 

My  Lord,  I  ihould  be  very  forry  improperly  to  wafte  the 
time  of  the  Court,  but  I  cannot  help  repeating  oi^ce  again, 
that  ifinconfequence  of  the  learned  Judge's  diredions,  the 
Jury  from  a  jud  deference  to  learning  and  authority,  from 
a  nice  and  modeft  fenfe  of  duty,  felt  themfelves  not  at  li«- 
berty  to  deliver  the  Defendant  from  the  whole  indi£tment; 
he  has  not  been  tried.  Qecaufe  thoiigh  he  was  entitled  by 
law  to  plead  generally  that  he  was  not  guilty*;v though  he 
did  in  fact  plead  it  accordingly,  and  went  down  to  trial 
upon  it,  yet  the  Jury  have  not  been  permitted  to  try  that 
iflfue,  but  have  been  direded  to  find  at  all  events  a  general 
verdid:  of  guilty ;  with  a  pofitive  injundion  not  to  in- 
veftigate  the  guilt,  or  even  to  jiflen  to  any  evidence  of  in« 
nocencc. 

My  Lord,  I  cannot  help  contrafting  this  trial  with  that  of 
Colonel  Gordon's,  but  a  few  Seflions  paft  in  London.  I 
had  in  my  hand  but  this  moment,  an  accurate  notexif  Mr. 
Baron  Eyre's  Charge  to  the  Jury  on  that  occafioo ;  T  will 
not  detain  the  Court  by  Ipoking  for  it  ampngft  my  papers ; 
becaufc  I  believe  I  can  correQ^y  repeat  the  fubftance  of  it. 

Earl  of  Mansfield.  The  cafe  of  the  King  againft  Cofmo 
Gk>rdon. 

Mr.  Erjktne.  Yes,  my  Lord :  Colonel  Gordon  was  in- 
di3ed  for  the  murder  of  General  Thomas,  whom  he  had 
killed  in  a  duel :  and  the  quefbion  was,  Whether  if  the  Jury 
were  fatisfied  of  that  fa€lt,  theprifoner  was  to  beconvided 
of  murder  ? 

That  was  according  to  Forfter  .as  much  a  queftion  of 
law,  as  libel  or  no  libel :  but  Mr.  Baron  Eyre  did  not  there- 
fore feel  himfclf  at  liberty  to  withdraw  it  from. the  jury. 
Alter  ftating  (greatly  to  his  honour)  the  hard  condition  of 
ttie  prifbner,  who  was  brought  to  a  trial  for  life,  in  a  caX^ 
where  the  pofitive  law  and  the  prevs^Wn^  m^ivwti^  ^  ^^ 
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limes  were  fo  ftrongly  in  oppofitioa  to  one  another,  that  ha 
was  afraid  the  punifliment  of  individuals  would  never  be 
able  to  beat  down  an  offence  ib  fandioned  ;  he.  addreflcd 
the  Jury  nearly  in  thefe  words :  **  Neverthelcft,  Gentle* 
men,  I  am  bound  to  declare  to  you  what  the  law  is»  as  ap- 
plied to  this  cafe,  in  all  the  different  view.s  in  which  it 
can  be  confulered  by  yon  upon  the  evidence.  ^fiMs  inv 
mnd  of  the  fa^s  as  you  jballfind  ihem^  your  n}erJU&-mmMhe  am* 
poundfdy  and  I  perfuade  myfelf,  that  it  will  be  focS  one  as 
10  give  fatisfadtion  to  your  own  confciences.'* 

Now,  if  Mr.  Baron  liyre,  inftead  of  telling  the  Jury  that 
a  duel,  however  fairly  and  honourably  fought,  was  a  mur- 
<ier  by  the  law  of  England,  and  leaving  them  to  find  a  ge- 
neral verdld  under  that  dire£L4on,  had  faid  to  them^  that 
whether  fuch  a  duel  was  murder  or  manslaughter,  was  a 
<]uelVion  with  which  neither  he  nor  titey  had  any  thing  to 
do,  and  on  which  he  ihoukl  therefore  deliver  no.  opinion ; 
and  had  directed  them  to  find  that  the  prifoner  was  guilty 
cf  killing  the  dcctafed  in  a  delrberate  duel,  teliicg  them, 
that  the  0)urt  would  fettle  the  rell;  that  would  have  been 
dire  Sly  confoiiant  to  the  ca{ie  cf  the  Dean  of  St.  Afaph. 
By  this  di.-eclion,  the  prifoner  would  have  been  in  the  hands 
cf  the  Court,  and  ii:e  Judges,  nor  the  Jury,  would  have 
decided  iipcn  the  life  of  Colonel  Gordon. 

J3i)l  tUc  two  learned  Judges  liiffcr  mod  eflTentiallv  indeed. 

Mr.  Baron  Myer  conceives  himfelf  bound  in  duty  to  ftate 
the  law  as  ap[>lied  to  the  panicular  fa£is,  and  to  leave  it  to 
the  Jory. 

Ml.  JiiHicc  Riiller  Tiys,  he  is  not  bound  nor  even  allowed 
fo  to  rtu'L'  o:  applv  it,  and  withdraws  it  entirely  from  their 
Cor.:":der«tuiii. 

Mr.  Biu-Oii  tyer  tells  the.  Jury  that  iheijr  verdi£l  is  to  be 
comwunded  of  the  faft  and  the  law, 

Mr.  JuAice  Buller,  on  the  contrary,  that  it  is  tobecpo- 
fincd  to  the  fa£t  only,  the  law  being  the  excUifive  prpviM 
of  the  Court.  '     [       ' 

My  Lord,  it  is  iu)l  for  me  to  fettle  differences  of  opinion 
between  the  Judges  oi  England,  nor  to  prQn^vuncf  whictv 
of  them  is  uTung:  but,  fince  they  are  contradiSoty  and  Ifh 
confident,  I  may  hazard  the  aflfertion  that  they  canpot  both 
be  right :  the  authorities  which  I  have  citcd^  and  the  ge- 
neral fcnfe  of  mankmd  which  fettles  every  thmg  ellcp  rpuft 
detirmir.e  the  reft. 

My  L-ord,  I  come  now  to  a  very  important  furt  of  the 
cafe,  untouched L  believe  before  in  any  of  thoa^|ajo^a^^%j 
tj)is  occaCiou. 
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I  mean  to  cMtend,  that  the  learned  Judge's  Charge  to 
the  Jury  cannot  be  fupported  even  upon  its  own  princi- 
ples; for,  fuppofing  the  Court  to  be  of  opinion  that  all  I 
have  faid  in  oppofition  to  thefe  principles  is  inconclufive, 
and  that  the  queftion  of  libel>  and  the  intention  of  the  pub- 
liflier  were  properly  withdrawn  from  the  confideration  of 
the  Jury,  ftill  I  think  I  can  make  it  appear  that  fuch  a  judg« 
ment  \^ould  only  render  the  mifdiredion  more  palpable  and 
(Iriking^     •• 

I  may  fafely  aflfumey  that  the  learped  Judge  mud  have 
meant  to  dired  the  Jury  either  to  find  a  general  or  a  fpecial 
yerdid ;  or,  to  fpeak  more  generally,  that  one  of  thefe  two 
verdids  muft  be  theobje3  of  every  charge:  for  I  venture 
to  affirm,  that  neither  the  records  of  the  Courts,  the  re- 
ports of  their  proceedings,  nor  the  writings  of  lawyers,  fur- 
pi(h  any  account  of  a  third.  There  can  t>e  no  middle  ver* 
difl  between  both ;  the  Jury  muft  either  try  the  whole  iflue 
generally,  or  find  the  fads  fpecially,  referring  the  legal  con- 
clufion  to  the  Court. 

I  may  affirm  with  equal  certainty,  that  the  general  ver^ 
did,  e»  vi  termini^  is  univerfally  as  comprehenfive  as  the 
iflue,  and  that  confequently  fuch  a  verdid  on  an  indid- 
ment,  upon  the  general  ifl'ue.  Not  Guilty,  univerfally  and 
unavoidably  involves  a  judgment  'of  law,  as  well  as  fad; 
becaufe  the  charge  comprehends  both,  and  the  verdid,  as 
has  been  faid,  is  co-eztenfive  with  it.  Both  Coke  and  Lit- 
tleton give  this  precife  definition  of  a  general  verdid ;  for 
they  both  fay,  that  if  the  Jury  will  find  the  law,  they  may 
do  it  by  a  general  verdid,  which  is  ever  as  large  as  the . 
iflue.  If  this  be  fo  it,  follows  by  necefTary  confequence, 
that  if  the  Judge  means  to  dired  the  Jury  to  find  generally 
againfl  a  Defendant,  he  muft  leave  to  their  confideration 
every  thing  which  goes  to  the  conftitution  of  fuch  a  general 
verdid,  and  is  therefore  bound  to  permit  them  to  come  to, 

Snd  to  dired  them  how  to  form  that  general  conclufion 
from  the  law  and  the  fad,  which  is  involved  in  the  term 
guilty.  For  it  is  ridiculous  to  fay, that  Guilty  is  a  fad;  it 
is  a  conclufion  in  law  from  a  fad,  and  therefore  can  have  no 
place  in  ia  fixrcial  verdid,  where  the  legal  conclufion  is  left  • 
to  the  Court. 

I^  this  cafe  the  Defendant  is  charged,  not  with  having 
publifl^ed  this  pamphlet,  but  with  having  ptiblifhed  a  certain 
falfe,  fcandaloq;,  and  feditious  libel,  with  a  feditioiis  and 
rebellious  intention.    He  pleads  that  he  is  not  guilty  in  man- 

'  ner  and  forni  as  he  is  accufed ;  which  pjea  is  admitted  <^c^ 
ail  hands  to  be  a  denUl  of  lUe  v)V\o\t  s-Vi^v^e^  vcA  co^^- 
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quentiy  does  not  merely  put  in  iflue  the  hiBt  of  puUifliin^ 
the  pamphlet,  but  the  truth  of  the  whole  interdidment,  i.  e. 
the  publication  of  the  libel  fet  forth  in  h,  with  the  intentkm 
charged  by  it. 

When  this  iflfue  comes  down  for  trial,  the  Jury  muft  ei- 
ther find  the  whole  charge  or  a  part  of  tt ;  and  admittings 
for  argument  fake,  that  the  Judge  has  a  right  to  di€bU€  ei- 
ther of  thete  two  courfes;  he  is  undoubtedly  bound  in  law 
to  make  his  diredion  to  the  Jury,  conformable  to  the  one 
or  the  other.  If  he  means  to  confine  the  Jury  t6  the  fad 
of  publi(hingy  confidering  the  guilt  of  the  Defendant  to  be 
a  leb-alconclufton  for  the  Court  to  draw  from  that  fad,  fpc- 
cially  found  on  the  record  ;  he  ought  to  dirtO.  the  Jury  to 
find  that  UBt,  without  affixing  the  epithet  of  Guilty  to  the 
finding:.  But,  if  he  will  have  agqneral  verdid  of  Goilty, 
which  involves  a  judgment  of  law  as  well  as  fa£k ;  be  mutl 
leave  the  law  to  the  conflderation  of  the  Jury.  For  when 
the  word  giiihy  is  pronounced  by  them,  it  is  fo  well  under* 
flood  to  comprehend  every  thing  charged  by  the  indidment, 
that  the  aHTociate  or  his  clerk  inUantly  records,  that  the 
Defendant  is  enilty  in  manner  and  form  as  he  is  accufed, 
/.  f.  not  fimply  that  he  has  publiihed  the  pamphlet  con- 
tained in  the  indiclment ;  but  that  he  is  guilty  of  publifhing 
the  libtl  with  the  wicked  intentions  charged  on  hun  by  the 
record. 

Now,  if  this  effcft  of  a  general  verdiS  of  Guilty  is  re« 
6e£led  on  for  a  moment,  the  mifdire£lion  of  direding  one 
upon  the  bare  fad  of  publifhing,  will  appear  in  the  mod 
glaring  colours.  The  learned  Judge  fays  to  the  Jury,  Whe- 
ther this  be  a  libel  is  not  for  your  conflderation:  I  can 
give  no  opinion  on  that  fubjeS  without  injuftice  to  the 
profecutor :  and  as  to  uhat  Mr.  Jones  fwore  concerning 
the  Defendant's  motives  for  the  publication,  that  is  likewife 
not  before  you :  for,  if  you  are  fatisfied  in  point  of  fiafi 
that  the  Defendant  publiihed  this  pamphlet,  you  are  bounJ|'« 
to  find  h\m  guilty.  Why  gnilty,  my  Lord,  when  the^ooil? 
fide  ration  ot  guilt  is  withdrawn  ?  He  confines  the  Jyry  to 
the  finding  of  a  fad,  and  enjoins  them  to  leave  the  legal 
conclufion  from  it  to  the  Court ;  yet,  inflead  of  dlreQijjg 
them  to  make  that  faS  the  fubjeS  of  a  fpecial  verdid,  he 
defires  them  in  the  fame  breath  to  find  a  general  cm^  to 
draw  the  conclufion  without  any  attention  to  the  prennifes; 
to  pronounce  a  verdid  which  upon  the  fac^  of  the  recOfJ 
includes  a  judgment  upon  their  oaths  that  the  paper  is  % 
libel,   and  thai  ihe  ^ul^UChec^a  intentions  in  publiflMBg  Jt 


in    Ca  s  E  s    OP    L  I  B  £  l;        54i 

were  wicked  and  feditious,  aUhoiigh  neither  ihe  one  nor  the 
other  made  any  part  of  their  confideration. 

My  Lord,  fuch  a  vcrdid  is  a  monfter  in  law,  without 
precedent  in  former  limes,  or  root  in  the  conftitulion.  If 
it  be  true,  on  the  principle  of  the  charge  iifcif,  that  the 
fad  of  publication  was  all  that  the  Jury  were  to  find,  and 
all  ihat  was  neceflary  to  eflablrfh  the  Defendant's  gaiit^  if 
the  thing  publifted  be  a  libel ;  why  was  not  that  iaB,  found 
like  all  other  faSs  upon  fpecial  verdiQs  ?  Why  was  aa  epi- 
thet, which  is  a  legal  conclufion  from  the  fa^  extorted 
from  a  Jury  who  were  reftraincd  from  forming  it  them- 
felves  ?  The  verdift  mud  be  taken  lo  be  general  or  fpecial : 
if  general,  it  has  found  the  whole  iffue  without  a  co-exten- 
five  examination.  If  fpecial,  the  word  Guilty,  which  is  a 
conclufion  from  fafts,  can  have  no  place  in  it. 

Either  this  word  Guilty  is  operative  or  uneflential ;  an 
<epithet  of  fubftance,  or  of  form.  It  is  impoillble  to  con- 
trovert that  propofition ;  and  I  give  the  gentlemen  their 
choice  of  the  alternative.  If  they  admit  it  to  be  operative 
and  of  real  fubdance^  or  to  fpeak  more  plainly,  that  the 
h&  of  publication  found  fpecially»  without  the  epithet  of 
Guilty^  would  have  been  an  imperfed  verdiS  inconclufivo 
of  the  Defendant's  guilt,  and  on  which  no  judgment  could 
have  followed :  then  it  is  impoiEble  to  deny  that  the  De- 
fendant has  fuSered  injuflice ;  becaufe  fuch  an  admiflioa 
confefles  that  a  criminal  conclufion  from  a  iaB.  has  been  ob- 
tained from  the  Jury»  without  permitting  them  to  exercifir 
that  judgment  which  might  have  led  them  to  a  conclufibn 
of  innocence:  and  that  the  word  Guiitj  has  been  obtained 
from  them  at  the  trial  as  a  mere  matter  of  form,  although 
the  verdid  without  it,  flating  only  the  iaSx  o(  publicatioa 
which  they  were  direded  to  6nd,  to  which  they  thought 
the  ficvding  alone  enlarged*  and  beyond  which  they  never 
enlarged  their  enquiry,  would  have  been  an  abfolutc  verdift 
of  acquittal. 

If,  on  the  other  hand,  to  avoid  this  infuperahle  objedioa 
to  the  charge,  the.  word  Guilty  is  to  be  reduced  to  a  mero 
word  of  form,  and  it  \%  to  be  contended  that  the  fdSt  of 
publication  found  fpecially  would  have  been  tantamount;  be 
it  fo ;  let  the  verdid  be  fo  recorded  ;  let  the  word  Guilty  be 
expiu^ed  from  it,  and  I  tnflantly  fit  down;  I  trouble  your 
lyoroinips  no  funlicr ;  I  withdraw  my  motion  for  a  neur 
trial,  and  will  nrmintain,  in  arreft  of  judgment,  that  the  Dean 
is  not  convided.  But  if  this  is  not  conceded  to  me,  and 
the  word  Guiky,  though  argued  to  be  ^t  form,  add  though  ^ 
e$  fuch  obtained  from  ttie  Jur^»  U  ftiU  i^t^tiit4  >x^\3l  >^g^ 
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record,  and  made  ure  of  againft  the  Defembnt  WkhhAgioii 
it  will  then  become  us,  (iodcpendeotly  of  all  tonfidaatioflr 
as  lawyers),  to  confider  «  little  how  that  afpuneot  ii  4o  lie 
made  confident  whh  the  honour  of  gentlemen,  or  that  fiiir- 
tiefs  of  dealing  which  cannot  but  hatfc  plaot  wherever  jtf- 
ttce  is  adminifiered. 

But  in  order  to  cftabliih  that  the  word  Goiltj  Iss  wordof 
eflential  fubftance ;  .that  the  verdtd^  wodd  have  been  imper- 
fed  without  it ;  and  that  therefore  the  Defen^kot'Toflfen  hf 
its  infertion ;  I  undertake  to  ihew  your  LbrdBfe,  opon 
every  principle  and  authority  of  law,  that  if  *tM  hiBt  of 
pubitcation,  which  was  all  that  was  left  to  the  JoiTf  had 
been  found  by  fpecial  verdid,  no  judgment  couM  bsve  btin 
given  on  it. 

My  Lord»  I  will  try  this  by  takitig  the  fujleft  inSmf 
which  the  fafis  in  evidence  could  poffihiy  have  warranted* 
Suppoftng  then,  for  inilancc,  that  the  Jury  had  firand  that 
the  Defendant  publiflied  the  paper  according  to  the  tenor  of 
the  indidmeni ;  that  it  was  written  of  and  concemii^  the 
King  and  his  Government ;  and  that  the  inuendos  tvere 
likewife  as  averred,  K  meaning  the  prefent  King,  and  P  the 
prefent  Parliament  of  Great  Britain  :  on  fuch  a  findings  no 
judgment  could  have  been  given  by  the  Court,  even  i?  the 
record  had  contained  a  complete  charge  of  a  libel.  No 
principle  is  more  unqueftionable  than  that  to  warrant  any 
judgment  upon  a  fpecial  verdid ;  the  Court  which  can  pre- 
fume  nothing  that  is  not  vifible  on  the  record,  muft  fee  fuf- 
ficient  matter  upon  the  face  of  it,  which,  if  taken  to  be 
true,  is  conclufive  of  the  Defendant's  gnilt.  They  muft  be 
able  to  fay,  if  this  record  be  true,  the  Defendant  cannot  be 
innocent  of  the  crime  which  it  charges  on  him.  Bur  from 
the  fads  of  fuch  a  vcrdid  the  Court  could  arrive  at  nofoch 
legitimate  conclufton ;  for  it  is  admitted  nn  ali  harMJs^  je* 
indeed  exprefsly  laid  down  by  your  Lordt^iip  in  the  cafe  of 
the  King  againft  Woodfall,  that  publication  even  of  a  libd  ^ 
IS  not  fd^nr/f^^  evidence  of  guilt ;  for  trit  the  DelendiiH 
may  give  evidence  of  an  innocent  public^^ioth  | 

Looking  therefore  upon  a  record  ccnianiing  a  good  in-  : 
diameni  of  a  libel,  and  a  verdid  findiffL*:  rhuz  the  0cfen-  I 
dant  publilhed  it :  but  without  the  cpi  het  of  Gmltyy  the  ^ 
Court  could  not  pronounce  that  he  piJ  nhed  it  %i^ili^  llie  I 
'malicious  intention,  which  is  the  cflcncc  ut  the  cnme:  they  i 
could  not  fay  what  might  have  pafled  at  the  tnal :  for  mj  | 
thing  that  appeared  to  ihem  he  might  have  given  furh  e^i* 
denc^  of  innocet  motive,  necefliiy,  or  miSigki 
'have  amounted  xo  wxxk  oT\\i^v^^m^tu   "^ 
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that  the  fads  dated  upon  the  verdiS  would  have  been  luWy 
fufficient  in  the  abfence  of  a  legal  defence  to  have  warranted 
the  Judge  to  have  direSed,  and  the  Jury  to  have  given  a 
general  verdift  of  Guilty,  comprehending  the  intention 
which  conilitutes  the  crime :  but  that  to  warrant  the  Bench,^ 
which  is  ignorant  of  every  thing  at  the  trial,  to  prefiime 
that  intention,  and  thereupon  to  pronounce  judgment  on 
the  record,  the  Jury  muft  not  merely  find  full  evidence  of 
the  crime,  but  fuch  fa3s  as  compofe  its  legal  definition. 
This  wife  principle  is  fupported  by  authorities  which  arc 
perfofllj?  familiar. 

If,  in  afiion  of  trover,  the  Plaintiff  proves  property  in 
himfelf,  poiTeflion  in  the  Defendant,  and  a  demand  and  re-> 
fnfal  of  the  thing  charged  to  be  converted ;  this  evidence 
nnanfwered  is  full  proof  of  a  converfion  i  and  if  the  Dc« 
fendant  could  not  (hew  to  the  Jury  why  he  had  refufed  to 
deliver  the  PlaintifPs  property  on  a  legal  demand  of  it,  the 
Judge  would  dire£t  them  to  find  him  guilty  of  the  con- 
.  verfion.  But  on  the  fame  fa3s  found  by  fpeciat  verdid,  na 
judgment  could  be  given  by  the  Court :  the  Jutlges  would 
fay.  If  the  fpecial  verdid  contains  the  whole  of  the  evi- 
dence given  at  the  trial,  th-  Jury  (hould  have  found  the 
Defendant  guilty  ;  for  the  converfion  was  fully  proved :  but 
we  cannot  declare  thefc  fafts  to  amount  to  a  converfion  r 
for  the  Defendant^  intention  wasafad  which  the  Jurylbould 
have  found  from  the  evidence,  over  which  we  have  no  ju- 
rifdiSion. 

So  in  the  cafe  put  by  Lord  Coke,  I  believe.in  his  firft  In* 
flitute,  115.  If  itnodus  is  found  to  have  eVtfted  beyond 
memory  till  within  thirty  years  before  the  trial,  the  Court 
cannot  upon  fuch  faSs  found  by  fpeqial  verdlS  pronounce 
/igainft  the  modus  :  but  any  one  of  your  LordOiips  would  cer- 
tainly tell  the  Jury,  that  upon  fuch  evidence  they  were  war- 
ranted in  finding  againil  it. 

In  all  cafes  of  prefer  ipt  ion,  the  univcrfal  praQice  of  Judges 
is  to  direS  Juries,  by  analogy  to  the  ftatute  •f  limitations, 
to  decide  againil  incorporeal  rights,  which  for  many  years 
have  been'relinquifhed  ,  but  fuch  modern  reliriquifhmentSp 
if  ftatcd  upon  tlie  record  by  fpecial  vcrdi6i,  would  in  no 
inftance  warrant  a  judgment  againft  any  prefcription.  The 
principle  of  the  difference  is  obvious  and  univerfal :  the 
Court  looking  at  a  record  can  prefunie  nothing;  it  has  no- 
thing to  do  with  reafonable  probabilities,  but  is  to  eftabliih 
legal  certainties  by  its  judgements.  Every  crime  is  like  every 
4»tbcr  complex  idea,  capable  of  a  legal  definition :  if  all  the 
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component  parts  which  go  to  its  formation  are  pat  as  &Bb 
upon  the  record,  rhc  Court  can  pronounce  the  perpetrator 
of  them  a  criminal :  but  if  any  of  them  are  wanting,  it  is  a 
chafm,  in  fad,  and  cannot  be  fupplied.  .Wherever  inten- 
tion goes  to  the  eflence  of  the  charge*  it  muft  be  found  by 
the  Jury ;  it  muft  be  either  comprehended  under  the  word 
guilty  in  the  general  verdid,  or  fpecifically  found  As  a  fa£k 
by  the  fpecial  verdid.  This  was  folemnly  decided  by  the 
Court  in  Huggins's  cafe,  in  fecond  Lord  Raymond*  isSi* 
which  was  a  fpecial  verdiQ  of  murder  from  die  Old  Bailey. 

It  was  an  indidment  againft  John  Hugglns,  abd  James 
Barnes*  for  the  murder  of  EdwardArne.  ^  The  indtdment 
charged,  that  Barnes  made  an  afliralt  upon  Edward  Ame, 
being  in  tlie  cuftody  of  the  other  prifoner  Hoggins,  and 
detained  him  for  fix  weeks  in  a  room  newly  built  over  the 
common-fewer  of  the  prifon,  where  he  languifhed  and 
died:  the  indidment  further  charged,  that  Barnes  and  Hug- 
gins  well  knew  that  the  room  was  unwholcfome  and  dan- 
gerous :  the  indidment  then  charged,  that  the  prifoner  Hug- 
gins,  of  his  malice  aforethought,'  was  prefent,  aiding,  and 
abetting  Barnes,  to  commit  the  murder  aforefaid.  This  was 
the  fubftanceof  iheindiament. 

The  fpecial  verdid  found  that  Hoggins  was  Warden  of 
the  Fleet  by  Letters  Patent :  that  the  other  prifoner  Barnes 
was  fervant  to  Gibbons  Huggins,  deputy  in  the  care  of 
all  the  prifoners,  and  of  the  deceafed,  a  prifoner  there. 
That  the  prifoner  Barnes,  on  the  7th  of  September,  put 
the  deceafed  Arne  in  a  room  over  the  common- fewer  which 
had  been  newly  built,  knowing  it  to  be  newly  built,  and 
damp  and  fituated  as  laid  in  the  indi6lment:  **  and  that 
fifteen  days  before  the  prifoner's  death,  tiuggins  likewife 
well  knew  that  the  room  was  newly  built,  damp,  and  fitu* 
ated  as  laid.  They  found  that  fifteen  days  before  the  death 
of  the  prifoner,  Huggins  was  prefent  in  the  roono*  and 
faw   him  there  under   durefs  of  imprifonment*    but    ' 


and  there  turned  away,  and  Barnes  locked  the  door;  and 
that  from  that  time  till  his  death,  the  deceafed  remained 
locked  up.'l 
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Mr.  Erskine's  Argument  in  Support  of  the 
Rights  of  Juries  in  Cases  of  Libel, 


IT  was  argued  before  the  Twelve  Jadges  in  Serjeant's  Inn,* 
whether  Huggins  was  guilty  of  murder.  It  was  agreed 
that  he  was  not  anfwerable  criminally  for  the  ad  of  his  de<« 
puty,  and  could  not  be  guilty,  unlefs  the  crinninal  intention 
was  brought  perfonally  home  to  himfelf.  And  it  is  remark- 
able how  (Irongly  the  Judges  required  the  fad  of  knowledge 
and  malice  to  be  dated  on  the  face  of  the  verdid,  as  op- 
pofed  to  evidence  of  intention,  and  inference  from  a  fad. 

The  Court  faid,  it  is  chiefly  relied  on  that  Huggins  was 
prefent  in  the  room,  and  faw  hmtfub  durifie  imprtfonamentif 
€tfe  avertit ;  but  he  «night  be  prefent  and  not  know  all  the 
circumftances ;  th«  words  are  tiDir  ftA  duritie ;  but  he 
might  fee  him  under  durefs,  and  not  kno'oj  he  was  under  du- 
rcfs:  it  was  anfwered,  that  feeiilg  him  under  durefs  evi«' 
dently  means  he  knew  he  was  under  durefs ;  **  but/* fays  the 
Court,'  '*  we  cannot  take  things  by  inference  in  this  manner  ;' 
his  feeing  is  but  evidence  of  his  knowledge  of  thefe  things, 
and  therefore  the  Jury  if  the  fad  would  have  borne  it^ 
fhould  have  found  that  Huggins  knew  he  was  there  without 
his  confent,  whiQ{i  not  being  done,  we  cannot  intend  thefe 
001  infer  them ;  we  miift  judge  of  KQl^  %xA  tv^ 


and  is  incieed  admitted,  that  th 
frimafdcie  evidence  of  the  cone 
and  not  luch  a  fa£t  as  amoimts 
toconclufive  guilt;  fince  as  i 
criminal  inference  from  the  f 
have  been  rebutted  at  the  ir 
bom  a  fpecial  finding,  that  tl 
per  indided  according  to  the 

It  follows  trom  this,  that  i 
fad  of  publication,  which  vv 
ivitiout  affixing  the  epithet  9f , 
gaily  .fiixed  by  an  inveAiga 
venire  faeias  de  no'vo  muft  ha\ 
uncertainty  of  the  verdift 
whereas  it  will  now  be  argui 
the  dialogue  to  be  a  libel,  th( 
becaufe  the  verdi£l  does  not 
which  is  a  finding  confident 
fiuilty  of  publifhing,  which  ii 
licaiion  charged  by  the  indi^ 

My  Lord,  how  I  Ihall  b< 
ciif  nr  againd  fuch  an  arguipe 
I  teel  all  the  weight  of  it; 
Rie  to  greater  attention,  whc 
jcds  him  to  it,  without  the 
weifirht  of  fuch  an  areriinieiit 
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yevdiEt  is,  ^*  Guilty  of  publifhing,  but  whether  ^  libel  or 
not  they  do  not  find."  And  it  is  therefore  impoflible  to  (ay 
that  they  can  have  found  a  criminal  motive  in  publi()iing  a 
paper,  on  the  criminality  of  which  they  have  formed  no 
judgment.  Printing  and  publifliing  that  which  is  legal, 
contains  in  it  no  crime ;  the  guilt  mud  arife  from  the  pub- 
lication of  a  libel ;  and  there  is  therefore  a  palpable  repug- 
nancy on  the  face  of  the  verdiS  itfelf,  which  firft  finds  the 
Dean  guilty  of  publifhing,  and  then  renders  the  finding  a 
nullity^  by  pronouncing  ignorance  in  the  Jury  whether  th« 
thing  publiflied  comprehends  any  guilt. 

To  conclude  this  part  of  the  fubjeft,  the  epithet  of 
guilty  (as  I  fet  out  with  at  firft)  mud  either  be  taken  to  be 
fubHance  or  form.  If  it  be  fubflance,  and  as  fuch  con* 
clufive  of  the  criminal  intention  of  the  publifher,  (hould  the 
thing  publiihed  be  hereafter  adjudged  to  be  a  libel ;  I  afk  a 
new  trial,  becaufe  the  Defendant's  guilt  in  that  refped  has 
been  found  without  having  been  tried:  if,  on  the  other 
handy  the  word  Guilty  is  admitted  to  be  but  a  word  of 
form,  then  let  it  be  expunged,  and  I  am  not  hurt  by  the 
verdia. 

Having  now  eftabliflied,  according  to  my  two  firft  pro* 
pofitionsy  that  the  Jury  upon  every  general  iflue,  joined  in 
a  criminal  cafe,  have  a  conftitutional  junfdidion  over  the 
ti^hole  charge,  I  am  next,  in  fupport  of  my  third,  to  con- 
tend, that  the  cafe  of  a  libel  forms  no  legal  exception  to  the 
general  principles  which  govern  the  trial  of  all  other  crime$9  . 
that  the  argument  for  the  difference,  viz.  becaufe  the  whole 
charge  always  appears  on  the  record,  is  falfc>  in  faS,  and 
that  even  if  true,  it  would  form  no  fubftanthil  difference  in. 
law. 

As  to  the  firft,  I  ftill  maintain  that  the  whole  cafe  does 
by  no  means  neceffarily  appear  on  the  record  ;  the  Crown 
may  ind\6t  part  of  the  publication,  which  may  bear  a  cri- 
minal conftrudion  when  feparated  from  the  context ;  and 
the  context  omitted  having  no  place  in  the  indidment,  the 
Defendant  can  neither  demur  to  it,  .nor  arreft  the  judgment 
uhct  a  verdid  of  Guilty ;  becaufe  the  Court  is  abfolutely 
circumfcribed  by  what  appears  on  the  record,  and  the  record 
corftains  a  legal  charge  of  a  libel. 

1  maintain  likewife,  that  according  to  the  principles 
adopted  upon  this  trial,  he  is  equally  ftiut  out  from  fuch 
defence  before  the  Jury ;  for  though  he  may  read  the  expla- 
natory context  in  evidence,  yet  he  can  derive  no  advantage 
from  reading  it,  if  they  are  tied  down  to  fiyd  him  guilty  of 
pubUihtng  the  m\Litt  which  is  contained  in  the  indictment, 

N  n  2  V>>«* 
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however  its  innocence  may  be  eftabliflied  by  «  view  oT  ific 
whole  work.  The  onty  operation,  which  looking  at  ih& 
context  can  have  upon  a  Jury  \&,  to  convince  theai  that  the 
matter  tipon  the  record,  however  libellbiis  when  taken  by 
itfelfy  was  not  intended  to  convey  the  meaning  which  the 
words  indided  import  in  language,  when  feparated  from 
the  general  fcope  of  the  writing:  but  upon  the  principle 
contended  for,  thy  could  not  acquit  the  Defendant  upon 
any  fuch  opinion,  for  that  would  be  to  take  upon  them  the 
prohibited  qtieftion  of  libel,-  which  16  faid  to  be  matter  of 
law  for  the  Court. 

My  learned  friend  Mr.  Bearcroft  appealed  to  his  audience^ 
with  an  air  of  triumph,  whether  any  folder  nMn  could  be- 
lieve, that  an  Englifh  Jury  in  the  cafe  I  put  from  Algemoit 
Sidney  would  convid  a  Defendant  of  publifhingL  the  Bible, 
ihould  the  Crown  indiS  a  member  of  a  verfe  which  was 
blafphemous  in  itfelf  if  feparated  from  the  context.  My 
Lord,  if  my  friend  had  attended  to  me,  he  would  have 
found,  thas  in  confuiering  fuch  fuppofition  as  an  abfurdity, 
he  was  only  repealing  my  own  words.  I  never  fuppofed 
that  a  Jury  would  a'61  fo  wickedly,  or  fo  abfurdly,  in  t 
cafe  where  the  principle  contended  for  by  my  friend  Mr. 
Bearcroft  carried  fo  palpable  a  face  or  injurtice,  as  in  the 
inftance  which  I  felefled  to  expofe  it :  and  which  I  therefore 
feleded  to  (hew  that  there  were  cafes  in  which  the  fup- 
porters  of  the  doQrine  were  afhamcd  of  it,  and  obliged  to 
<leny  its  operation  :  for  it  is  im}X){ljble  ro  deny,  that  if  the 
Jury  can  look  at  the  context  in  the  cafe  put  by  Sidney, 
land  acquit  the  Defendant  on  the  merits  of  the  thing  pub- 
li(hed;  they  may  do  it  in  cafes  which  will  direffly  operate 
flgainft  the  principle  he  fccms  to  fupport.  This  will  appear 
from  other  inflances,  where  the  injiiiVice  is  equa4,  but  not 
equally  ilriking. 

Suppofethe  Crown  were  to  feleft  (ome  paflage  {TonrL4)die 
upon  Government ;  as  for  inftance ;  "  that  there  wm  n». 
difference  between  the  King  and  the  Conftable  when  eitbcf 
of  them  exceeded  their  authority."     Thai  aOeniDn  under 
certain  circumlbnces,  if  taken  by  itfelf  without  ihc  con* 
text,  might  be  highly  fetiitiou?,  and  the  qucftion   therefore 
would  be  quo  animo  it  was  written  :  perhaps  the  re^  moi* 
ing  of  the  fenience  might  not  be  difcover sibk  by  the  imme- 
diate context  without  a  view  of  the  wbde  chapter,  per- 
haps of  the  whole  book;  therefore  to  do  junice  10  the  De« 
fendant,  upon  the  very  principle  by  which  Mr.  Bearcroft  in^, 
anfwering  Sidney's  cafe  can  alone  acquit  the  ptiblriher  of  '^J'V 
Bible»  the  Jut^  nvuft.\o^t  \ivVo  the  whole  Erfay  on  GovcroM 
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fnenti  and  form  a  judgment  of  the  defign  of  the  author^ 
and  the  meanmg  of  his  work. 

Lord  MansfieU*  To  be  fure  they  may  judge  from  the 
-whole  work. 

Mr.  Erjkine,  And  what  is  this,  my  Lord,  but  deter- 
^mining  the  queftion  of  libel  Which  is  denied  to-day  ?  for  if 
a  Jury  may  acquit  the  pubhfher  of  any  part  of  Mr.  Locke 
ion  Government,  from  a  judgment  arifing  out  jof  a  view  of 
4he  whole  book,  though  there  be  no  inuendos  to  be  filled 
up  as  fads  in  the  indi3ment ;  what  is  it  that  bou,nd  the 
Jury  to  .convi6k  the  Dean  of  St.  Afaph,  as  the  publilher  of 
<Sir  William  Jones's  dialogue,  on  the  bare  hOi  of  publica- 
tion, without  the  right  of  faying  that'  his  obfervations,  as 
well  as  Mr.  Lockers,  were  fpeculative,  abftraS,  and  legal  ? 

Lord  Martfjield.  They.c/eriainly  may  in  all  jcafes  go  into 
.the  whole  context. 

Mr.  Erjkine.  And  why  may  they  go  into  the  context  ? 
Clearly,  my  Lord,  to  enable  them  to  form  a  cor re3  judg- 
ment of  the  meaning  of  the  part  indided,  even  though  no 
4>articular  meaning  be  fubmitted  tp  them  by  averments  in 
the  indidment;  and  therefore  the  very  pexmifTion  to  look  at 
the  context  for  fuch  a  pjurpofe  (where  there  are  no  inuendos 
to  be  Elled  up -by  them  as  fads),  is  a  palpable  admi0ion  of 
^all  I  am  .contending  for,  viz.  the  right  of  the  Jury  to  judge 
<>f  the  meriu  of  .the  paper^  .^nd  the  intention  of  its  au- 
4hor. 

But  it  is  faid,  that  though  a  Jury  have  a  right  to  decide 
.tliat  a  paper,  criminal  as  far  as  it  appears  on  the  r^e^cord,  is 
oieverthelefs  legal  when  explained  by  the  whole  work  of 
jwhich  it  is  a  part;  yet  that  they ihall  have  no  right  to  fay 
that  the  whole  work  itfeU,  if  it  happens  to  be  all  indided, 
is  innocenjt  and  legal.  This  propofition^  my  Lord,  upon 
4he  bare  dating  of  it,  feems  too  prepoflerous  to  be  feri- 
oufly  entertained;  yet  there  is  no  alternative  between  main- 
taining it  in  its  full  e^j^teot,  and  abandoning  the  whole  ar- 
gument. 

If  the  Defendant  is  tndided  for  publiihing  part  of  the 
yerfe  in  Jthe  Pfalms,  ^*  There  is  no  God,"  it  is  aflerted  that 
ihe  Jury  may  look  at  the  cantestt ;  and  feeing  that  the 
whole  verie  ^id  pot  maintain  that  blafphemous  propofition, 
but  x>nly  that  the  foo}  had  faid  fo  in  his  heart,  may  acquit 
4he  Defendant  upon  a  judgment  that  it  is  no  libel,  to  im- 
pute Ciich  imagination  to  a  fool :  but  if  tt^e  whole  verfe  had 
been  indited,  viz.  ^^  The  fool  has  faid  in  his  heart  there 
4s  no  God;"  the  Jury,  on  the  principle  cotativ^^  \w.» 
H^ould  be  reilrained  £ron^  th^  fame  'judgmttvx  ol  \u\t.^^vv) 
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and  mnft  convi£t  of  bUrphemy  on  the  (aQ  of  paMifiiifigi 
leaving  the  queftion  of  libel  untouched  on  the  record. 

If,  in  the  fame  manner,  only  part  of  this  vety  diaioguehad 
been  indtded  inflead  of  the  whole,  it  is  faid,  eveti  by  your 
Lordihif),  that  the  Jury  might  have  read  the  cooteit,  and 
then,  notwithdanding  the  fad  of  publifhii^,  listght  bavfc 
colleded  from  the  whole  its  abftrad  and  fpeculative  na- 
ture, and  have  acquitted  the  Defendant  ut)oki  that  judg- 
ment of  it :  and  yet  it  is  contended  that  they  havie  no  right 
to  form  the  fame  judgment  of  it  upon  the  pjtfent  occi- 
fion,  although  the  whole  be  before  them  upon  the  face  of 
the  indidment ;  but  are  bound  to  conviS  the  Defendant 
upon  the  fa£b  of  publifliing,  notwithftanding  they  flioiild 
liave  come  to  the  fame  judgment  of  its  le^ltty  which  it  is 
admitted  they  might  have  come  to  on  trying  an  indi£bnent 
for  the  publication  of  a  part.  Really,  my  Lord,  the  abfur- 
dities  and  grofs  departures  from  reafon,  which  knuft  be  ha- 
zarded to  fupport  this  doQrine,  are  endlefs. 

The  criminality  of  the  paper  is  faid  to  be  a  queffion  of 
law,  yet  the  meaning  of  it,  from  which  alone  the  legal  in- 
terpretation can  arife,  is  admitted  to  be  a  queftion  of  fa£L 
If  the  text  be  fo  perplexed  and  dubious  as  to  require  in- 
uendos  to  explain,  to  point,  and  to  apply  obfcure  ex- 
preiTion  or  conrtruSion,  the  Jury  alone,  as  judges  of  faftj 
are  to  interpret  and  to  fay  what  fentiments  the  author  muft 
have  meant  to  convey  by  his  writing :  yet  if  the  writing  he 
fo  plain  and  intelligible  as  to  require  no  averments  of  its 
meaning,  it  then  becomes  fo  obfcure  and  myilc^rious  as  to 
be  a  queftion  of  law,  and  beyond  the  reach  of  the  veiy 
fame  men  who  but  a  moment  before  were  interpreters  fx 
the  Judges ;  and  though  its  objeQ  be  moft  obviouQy  peace- 
able, and  its  author  innocent,  they  are  bound  to  fay,  vpOB 
their  oaths,  th^t  it  is  wicked  and  I'editious,  and  i\^  iHlbHte 
of  it  guilty.  ^" 

As  a  qiicrtion  of  faft,  the  Jury  are  to  try  the  realftnfe 
and  conftruclion  of  the  words  indided,  by  comparing  thcffl 
with  the  context;  and  yet  if  that  context   itfelf  whkh 
fords  the  corr.parifon   makes   part  of  the  indiameot, 
whole  becomes  a  quertion  of  law;  and  they  are  then  boti 
down  to  convia  the   Defendant  on  the  (aBl  of  pttbUfhW 
it,  without  any  jiirifdiQion  over  the  meaning.     To  con?" 
pletc  the  juggle,  the  intention  of  the  publiOier  may  liko-^ 
wife  be  (hewn  as  a  fad,  by  the  evidence  of  any  txtm' 
circumftances,  (uch  as  the  context  to  expjaiu  the  writf 
•or  the  ciTcumftance^  o^  mx^vaJk^  ^x  \^^Fvc*\^^"ut  \*-^^  — *^' 
was  pubUlhed  \  and  ^tX  Vtv  \V^  \a;cDQ:.\iit9iK 
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fironotinced  to  be  an  inference  of  kw  from  At  aQ  of  publi- 
:Cation,  which  the  Jury  cannot  ezcludey  but  which  nuft  do« 
))end  apon  the  future  jodgment  of  (he  Cotirt. 

Bot  the  dsfigef  of  this  fyffieni  is  no  lefs  obvious  than  ks 
.abfurdtty.  I  do  not  believe  that  its  authors  ever  thought 
xff  infiiSina:  death  upon  Engliflwien  without  ihe  imerpo- 
£tion  of  a  }orj ;  yet  its  efhibliftment  would  unqueftioi> 
ably  extend  to  annihilale  the  fohftance  oF  that  trial  in  every 
profecution  for  high  tieafony  where  the  publication  of  any 
^writing  was  laid  as  the  overt-ad.  I  illuftrated  4bts  by  a 
cafe  when  1  moved  (or  a  rule,  and  called  upon  nay  friends 
lor  an  anfwer  to  it ;  but  no  notice  baabeen  taken  of  it  by 
any  of  them :  this  was  juft  what  I  expeded :  wh^  a  con- 
vincing anfwer  cannot  be  found  to  an  ob}edion>  thoTe 
who  underftand  costroverfy  aeyer  give  Arength  to  it  1>y  a 
weak  one. 

I  (Mf  and  1  ag^u  tepeat^  that  if  an  tndidniient  charges 
4hat  a  Defendant  did  traiierouflji  tntend^compafa^aad  inM^ 
l^ne  the  death  of  the  King ;  and>  is  order  toxrarry  iiich  tre^ 
jon  into  execution,  publifhed  a  paper  which  it  fets  out  ff* 
ierathn  oo  the  face  of  the  record  ;  the  principle  wfaich  it 
laid  down  to-day  would  (bb^ed  tliat  f>erron  to  the  pains  of 
4ieath  by  the  fingic  autiiority  of  the  Judges,  without  leaving 
any  thing  to  the  Jury,  but  the  bare  fad  of  pubiithing  ite 
paper.  For,  if  that  faft  were  proved,  and  the  befendaot 
^called  no  witnefles,  the  Judge  who  tried  him  would  be 
warranted^  nay  bound  in  duty  by  the  principle  in/'queftion, 
to  fay  tq  the  J-ury,  Gentlemen,  the  overt-ad  of  treitfon 
chai^d  upon  tfie  Defendant*  is  the  publication  of  this  pam- 
per, intending  to  compafs  the  death  of  the  King  ;  the  h€t 
is  proved,  arid  you  are  therefore  bound  to  conviS  himt 
the  treafonal)le  inattention  ia  an  inference  of  law  from  the 
ad  of  pobltihiag;  and  if  the  thing  pabliftMd  does  not  upon 
a  future  examination  intrinficaUyfupport  that  inference,  the 
Court  wilLarreft  the  jodgroent,  and  yc^ur  yer^id  will  not 
fifed  the  prifoner. 

My  Lord,  I  will  reft  my  whoje  argument  upon  the  ana* 
logy  between  thefe  two  cafes,  and  give  up  every  objedion 
to  the  dodripe  wlien  applied  to  the  one,    if  dpon    the  * 
ftrtdeft  examination  it  Qiall  not  be  found  to  apply  equally 
to  the  other. 

If  the  fedittous  intention  be  ^a  infer^ce  of  ta^;  from 
the  fad  of  publiihing  the  paper  which  this  indidmeni  chargel 
*to  be  a  libel,  is  not  the  tre^onaUe  intention  equally  an  in- 
ference from  the  £ad  of  publifliing  thai  pape^r^  which  the 
Other  indidmcnt. charges  to  be  i^a  Qv.ert-ad  of  ueafon? 
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In  the  one  ctfe,  as  in  the  other^  the  writiog  or  poUicttioii. 
of  t  ptper  is  the  whole  charge ;  and  the  fubflance  of  the 
paper  fo  written  or  publiflied  makes  all  the  difference  be* 
tween  the  two  oiFences.  If  that  Tubftance  be  matter  of  law 
where  it  ts  a  feditious  libeU  it  mud  be  matter  of  law  whete 
it  is  an  ad  of  treafon ;  and  if  becaufe  it  is  law  the  Jury  are 
excluded  from  judging  it  in  the  one  tnftaiicef  their  judg- 
ment muft  fufFer  an  equal  abridgement  in  the  other. 

The  confequence  is  obvious^  If  th^  Jury  by  an  ^>petl 
to  their  confciences  are  to  be  thus  limited  in  the  free  cxer* 
cife  of  that  right  which  was  given  them  by  theconftitution^ 
to  be  a  protedion  againft  judicial  authority  where  the  weight 
and  majefty  of  the  Crown  is  put  into  the  fcale  agatoft  an 
obfcure  individual,  the  freedom  of  the  prefs  is  at  an  end : 
for  how  can  it  be  faid  that  the  pre(s  is  free  becaufe  every 
thing  may  be  publiQied  without  a  previous  licence,  if  the 
publiftier  of  the  mod  meritorious  workf  which  the  united 
powers  of  genius  and  patriotifm  ever  gave  to  the  worlds 
may  be  profecuted  by  information  of  the  King's  Attorney- 
General,  without  the  confcnt  of  the  Grand  Jury  may  be 
conviSed  by  the  Petty  Jury,  on  the  mere  hSt  of  publifli- 
ing  (who  indeed,  without  perjuring  themfelves,  muft  on 
this  fyftem  inevitably  conviftjaim),  and  muft  then  depend 
upon  Judges  who  may  be  the  fupporters  of  the  very  admi- 
niilration  whofe  meafurcs  are  queftioned  by  the  Defendant, 
and  muft  therefore  either  give  judgment  againft  him  or 
againft  themfelves. 

To  all  this  Mr.  Bearcroft  (on  the  other  fide)  fhortly  an- 
fwers.  Are  you  not  in  the  hands  of  the  fame  Judges,  with 
refped  to  your  property  and  even  to  your  life,  when  fpeciat 
verdids  are  found  in  murder,  felony,  and  treafon  ?  In  tbefe 
cafes  do  prifoners  run  any  hazard  from  the  application  of  the 
law  by  the  Judges  to  the  fafls  found  by  the  Juries?  Where 
can  you  poflibly  be  fafer  ? 

My  Lord,  this  is  an  argument  which  I  can  anfwer  inlb- 
out  indelicacy  or  offence,  becaufe  your  lofdfliip^s  mind  ii 
much  too  liberal  to  fiippofe  that  I  infult  the  Court  by  ge-. 
F»eral  obfervaiions  on  the  principles  of  our  legal  govcmmefit  ? 
however  fate  we  might  be,  or  might  think  ourfclves,  the 
Conftilution  never  intended  to  invcft  Judges  with  a  difae* 
ticn  which  cannot  be  tried  and  meafured  by  the  plain  ind 
palpable  ftandard  of  law ;  and  in  all  the  cafes  put  by  Mr« 
Bearcroft,  no  fuch  loofe  difcretion  is  exercifed  as  maft  be 
entertained  by  a  judgment  on  a  feditious  libelj  and  iLcre 
fore  the  cafes  are  not  parallel. 
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On  a  fpectal  verdid  for  murder,  the  life  of  the  prifoner 
does  not  depend  upon  the  religious,  moral,  or  philofophical 
ideas  of  the  Judlges  concerning  the  nature  of  homicide : 
no,  precedents  are  fearched  for ;  and  if  he  is  condemned  at 
all,  he  is  judged  exadly  by  the  fame  rule  as  others  have 
been  judged  by  before  him ;  his  condud  is  brought  to  a 
precife,  clear,  intelligible  ftandard,  and  cautioufly  meafured 
by  it ;  it  is  the  Law  therefore^  and  not  the  Judge,  which 
condemns  him.  It  is  the  fame  in  all  indi^ments,  or  civil 
a3ions  for  dander  upon  individuals. 

Reputation  is  a  perfonal  right  of  the  fubjeS,  indeed  the 
mod  valuable  of  any,  and  it  is  therefore  fecured  by  law,  and 
all  injuries  to  it  clearly  afcertained:  whatever  flander  hurtsa 
man  in  his  trade,  fubjeds  him  to  danger  of  life,  liberty^ 
or  lofs  of  property,  or  tends  to  render  him  infamous,  is  the 
fubjed  of  an  adion,  and  in  fome  inftances  of  an  indid- 
laent.  But  in  all  thefe  cafes  where  the  malus  animus  is  found 
by  the  Jury,  the  Judges  are  in  like  manner  a  fafe  repofitory 
of  the  legal  confequence ;  becaufe  fuch  libels  may  be  brought 
to  a  welU  known  (landard  of  ftri£t  and  pofitivelaw;  they 
leave  no  difcretion  in  the  Judges :  the  determination  of  what 
words  when  written  or  fpoken  of  another  are  adionable,  or 
the  fubje3  of  an  indidment,  leaves  no  more  latitude  to  a 
Court  fitting  in  judgment  on  the  record,  than  a  queftion  of 
title  does  in  a  fpecial  vsrdid  in  ejeSmcnt. 

But  I  befeech  your  Lordfhip  to  confider  by  what  rule  the 
legality  or  illegality  of  this  dialogue  is  to  be  decided  by  the 
Court  as  a  queftion  of  law  upon  the  record.  Mr.  Bearcroft 
has  admitted  in  the  mod  unequivocal  terms  (what  indeed 
it  was  impoflible  for  him  to  deny),  that  every  part  of  it 
\vhen  viewed  in  the  abftrad  was  legal ;  but  he  fays,  there  is 
a  great  diftindion  to  be  taken  between  fpeculation  and  ex- 
hortation, and  that  it  is  this  latter  which  makes  it  a  libel. 
I  readily  accede  to  the  truth  of  this  obfervation  ;  but  how 
your  Lordfhip  is  to  determine  that  difference  as  a  queftion 
of  law,  is  pad  my  comprehenfion:  for  if  the  dialogue  in 
its  phrafe  and  compoiition  be  general,  and  its  libellous  ten- 
dency arifes  from  the  purpofe  of  the  writer  to  raife  difcon- 
tenf  by'a  feditious  application  of  legal  do3rines;  that  pur- 
pofe is  furely  a  queftion  of  faS,  if  ever  there  was  one,  ^d 
fhuft  fherefore  be  diftinSly  averred  in  the  indidment,  to 
give  the  cognizance  of  it  as  a  faft  to  the  Jury,  without 
which  no  libel  can  poflibly  appear  upon  the  record :  this  is 
well  known  to  be  the  only  office  of  the  inuendo ;  becaufe  the 
Judges  caq  prefuo^  nothing  which  th^  ftrideft  rules  of 
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^amnuir  do  not  wairaot  them  to  cx>iie&  inirifieftHy  from 

the  writing  itfelf. 

Circumrcribed  by  the  record,  your  LordOiip  oAi  femi 
r.o  judgment  of  the  tendency  oF  this  dialogue  to  eicite  fe* 
dition  by  any  thing  but  the  mere  words :  yoa  muft  look  ftt 
It  as  if  it  was  an  old  manufcript  dug  olit  of  ifae  ruins  of 
Herculaneum ;  you  can  colled  nothing  from  the  time  when^ 
or  the  circomftances  under  which  it  waspuUtflied;  the  per- 
fon  by  whom»  and  thofe  amongft  whom  it  was  cifcuhitcd; 
yet  thefe  may  render  a  paper  at  one  tinne,  ini  under  fome 
circumftancesy  dangenDiifly  wicked  and  (ediiious,  which  at 
another  time,  and  under  diflPerent  Vircimiftances^  might  be 
innocent  and  highly  meritorious. 

if  puzzled  by  a  ta(kfoincon(iftent  with  the  real  feiifeaDd 
fplrit  of  judicature^  your  Lordfhips  (hould  ipum  the  fetien 
of  the  record,  and,  judging  with  the  reifon  rather  than  the 
infirmities  of  men,  fhould  take  into  yoor  conTideration  the 
ftate  of  men's  minds  on  the  fulled  of  eaual  reprefentation 
•t  this  moment,  and  the  great  difpofition  of  the  prefent 
times  to  revolution  in  government :  if,  reading  the  record 
wiih  tliefe  impreflions,  your  Loidihips  (hould  be  led  to  s 
judgment  not  warranted  by  an  nbllrad  confideration  of 
the  record,  then  befnies  that  fuch  a  judgment  would  be 
founded  on  fa£ls  not  iq  evidence- before  the  Court j  and  not 
within  Its  jurifdiclion  if  they  were;  let  me  further  remind 
your  Lordihips,  that  even  if  thofe  objcQions  to  the  pre- 
mifes  were  removed,  the  conclufion  would  be  noconclufion 
of  law  :  your  dccifion  on  the  fubjed  might  be  very  faga« 
cinus  AS  politicians,  as  moralids,  as  philofophers,  or  as  li- 
ccnfcrs  of  the  prcfs ;  but  they  would  have  no  refemblance  to 
the  judgments  of  an  Knglifh  Court  of  Juftice,  becaufe  it 
could  have  no  warrant  from  the  ads  of  your  predeceifors» 
nor  afford  any  precedent  to  your  fucccflbrs. 

But  all  thefe  objedions  are  perfedly  removedi  wh^n  tii^ 
feditious  tendency  of  a  paper  is  confidered  as  a  quellioB«f 
fa6^ :  we  are  then  relieved  from  the  ab(urdity  of  a  legial^fr 
cuflion  feparatcd  from  all  the  fads  from  whkh  alont  rtw 
lav/  can  arilc;  for  the  Jury  can  do  what  (as  I  obfcrved  be* 
fore)  your  Lordfhips  cannot  do  in  judging  by  rhc  recOrdi 
thf  y  can  examine  by  evidence  all  thofe  drcumftaocet  that 
lead  tb  cftablifh  the  feditious  tendency  of  the  paper  frutn 
which  the  Court  is  (hut  out :  they  may  know  thetnfelvest  or 
it  may  be  proved  before  them,  that  it  lias  cicited  fedicioD 
already:  they  may  colled  from  wit  neffes  that  k  hat  bcci^ 
widely  circulated^  and  fcditioufly  iindcrftood^  pij  if  tb& 
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f  rofecvtion  (aft  is  wifeft)  precedes  thefe  conrequenceiii  and 
the  reafontng  mud  be  a  priori^  furely  gentlemen  liyint;  iti 
the  country  are  much  fchetrer  judges  than  your  Lcrdfhip, 
v/hat  has  or  has  not  a  tetideiKy  to  dillurb  the  neighbuurhomi 
in  which  they  live,  and  that  very  neighbourhood  is  thej^- 
rum  of  criminal  trial. 

If  they  knovr  thftt  the  fubjed  of  the  paper  is  the  topic 
that  agitates  the  country  around  them ;  if  they  fee  danger  iti 
that  agitation,  and  have  reafon  to  think  that  the  publiftier 
mud  have  intended  it ;  they  fay  he  is  guilty.  If,  on  the 
other  hand,  they  confider  the  paper  to  be  legal,  and  eti- 
lightening  in  principle ;  likely  to  promote  a  fpirit  of  adi* 
vity  and  liberty  in  times  when  the  aftiviiy  of  fuch  a  fpirit 
is  eiTential  to  the  public  fafety,  and  have  reafon  to  believe 
it  to  be  written  and  pubiifhed  in  that  fpirit;  they  fay,  as 
they  ought  to  do,  that  the  writer  or  the  publiftier  is  not 
guilty.  Whereas  your  Lordfiiip^  judgment  upon  the  lan- 
guage of  the  record  mud  ever  be  in  tlve  pure  abftraS ;  ope- 
rating  blindly  and  indifcriminately  upon  all  times,  circutn* 
fiances,  and  intentions,  making  no  diftindion  between 
the  glorious  attempts  of  a  Sidney  or  a  Ruflcl,  ftrug« 
gling  againft  the  terrors  of  defpotifm  under  the  Stuarts ; 
and  thofe  defperate  adventurers  of  the  year  forty-five,  who\ 
libelled  the  perfon, .  and  excited,  rebellion  againft  the  mild 
and  gracious  governnrleni  of  our  late  excellent  fovereign  King 
peoi-ge  the  Second. 

My  Lord,  if  the  independent  gentlemen  of  England  art 
thus  better  qualified  to  decide  from  caufe  o^  knowledge,  it 
is  no  offence  to  the  Court  to  fay,  that  they  are  full  as  likely 
to  decide  with  iinpartial  juftice  as  Judges  appointed  by  the 
Crown.  Your  Lordihips  have  but  a  life  intereft  in  the 
public  property,  but  they  have  an  inhernance  in  it  for  their 
children.  Their  landed  property  depends  upon  the  f5xurity 
of  the  Goveninient ;  and  no  man  who  wantonly  attacks  it, 
can  hope  or  exped  to  efcape  from  the  felflfh  lenity  of  a 
Jury.  On  the  iirft  principles  of  humsn  adion  they  moft 
fean  heavily  agaifift  hi|^,  It  is  only  when  the  pride  oif  Cng- 
.  liftmen  is  piqued  by  fuch  dodrin^s  as  I  am  oppofing  to« 
day,  that  they  think  it  better  to  fcreen  the  guilty  by  an  in« 
tiifcrimioate  oppofttion  to  them,  than  furrender  thofe  right 
by  which  alone  innocence  in  the  day  of  danger  can  be  pro- 
teded. 

I  venture  therefore  to  fay,  in  fupport  of  one  of  my  ori- 
ginal propofitiom,  that  where  a  writing,  indided  as  a  libels 
l^ither  contains,  nor  is  averred  by  the  incfidraent  to  ctm- 
tiii>^  aay  ilander  of  aa  indindut^j^  (0  a%  t^  \%Sl  hivScsa  xVtj^ 
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rules  of  Itw  which  proted  perfonal  rtputation,  but  whofe 
crimiiuility  is  charged  to  confift  (as  in  the  prefent  infiance) 
in  its  tendency  to  ftir  up  general  diicontent,  that  the  trial 
of  fuch  an  indiCbnent  neither  invoWes,  nor  can  in  itsV)l>* 
irious  nature  involve,  any  abftrad  queftion  of  law  for  the 
judgment  of  a  Court,  but  muft  wholly  depend  upon  the 
judgment  of  the  Jury  on  the  tendency  of  the  writing  it« 
felf  to  produce  fuch  confequences,  when  conne£ted  with  all 
the  circuroflances  which  attended  its  publication. 

It  is  unneceflary  to  pu(h  this  part  of  the  argument  fur- 
ther, becaufe  1  have  heard  nothing  from  the  «tf  againft 
the  pofition  which  it  maintains ;  none  of  the  gentlemen 
have,  to  my  recolleQion,  given  the  Court  any  one  fingte 
reafon,  good  or  bad,  why  the  tendency  of  a  paper  to  ftir  up 
difcontent  againft  Government,  feparated  from  all  the  cir* 
cumftances  which  are  ever  (hut  out  from  the  record,  ought 
to  be  confidered  as  an  abftrad  queftion  of  law :  they  have 
not  told  us  u  here  we  are  to  find  any  matter  in  the  books 
to  enable  ns  to  arcriie  fuch  queftions  before  the  Court ;  or 
where  your  Lordftiips  yourfelves  are  to  find  a  rule  for  your 
judemcr.ts  on  inch  (iibjefls.  I  confefs  that  to  me  it  looks 
more  like  legiilation,  or  arbitrary  power,  than  Engiifti  ju- 
dicature. It  the  Court  can  fay,  this  is  a  criminal  writing, 
not  becaufa  we  know  that  mifchief  uas  intended  by  its  au- 
thor, or  is  even  contained  in  iifclf,  but  becaufe  fools,  be- 
lieving the  one  and  the  other,  may  do  mifchief  in  their 
folly  ;  the  fupprertion  of  fuch  writings  under  particular  cir- 
cumflances  may  be  wife  policy  in  a  ilate;  but  upon  what 
principle  it  can  be  criminal  law  in  Fngland  to  he  fettled  in 
the  abilraS  by  Judges,  I  confefs  with  humility  that  I  have 
no  organs  to  underilanU. 

Mr.  Leycefter  felt  the  difficulty  of  maintaining  fuch  a  pro* 
pofltion  by  any  argument  of  Uw,  and  therelore  had  recourfo 
to  an  argument  of  faS.  "  If  (fays  my  learned  friend^ 
what  is  or  is  not  a  feditious  libel#bc  rot  a  queftion  of  law 
for  the  Court,  but  of  faft  fpr  th^  Jury,  upcin  what  prio- 
eiple  do  Defendants,  found  guilty  ot  fuch  libels  by  agencrtt 
verdid,  defeat  the  judgment  for  error  on  the  record  ?  and  t* 
what  is  ftill  more  in  point,  upon  what  principle  docs  Mr- 
Eifkine  himfelf,  if  he  fails  in  his  prefent  motion,  mean  ta 
aik  your  Lordfhips  to  arreft  this  very  judgmcm,  by  fajicg 
that  the  dialogue  is  not  a  libel  r" 

My  Lord,  the  obfervation  is  very  ingenious*  atid  God 
knows  the  argument  requires  that  it  fbould »  but  It  ts  no- 
thing more.    TV\e  2LTttft.  o{  vid^mtitit  which  foUowa  aftgy  ^3 
a  verdi€t  of  f^uWi^  lot  ^xMAvvw^^^uu^'^  ^>i^ 
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fpe3ion  of  the  record^  exhibits  to  the  Court  no  fpccific 
offence  againft  the  law,  is  no  impeaGhment  of  my  dodrines 
I  never  dented  fuch  a  jurifdtdion  to  the  Court.  My  po- 
fiiion*  ^fs',  that  no  man  (hafH  be  punifbed  for  the  criminal 
breach  of  any  law  until  a  Jury  of  his  equals  have  pronounced 
him  guilty  in  mind  as  well  as  in  a3.  A^us  nm  faeit  num 
nijl  mens  Jtt  rea. 

But  I  never  aflerted,  that  a  Jury  had  the  power  to  make 
criminal  hw  as  well  as  to  adminifter  it ;  and  therefore  it  is 
clear  that  they  cannot  deliver  over  a  Rian  to  punifliment  if 
it  appe:jars  by  the  record  of  his  accufation>  which  is  the  of- 
fice of  judicature  to  examine,  that  he  has  not  oflfended  againft 
any  poiitive  law ;  becaufe,  however  criminal  he  may  have 
been  in  his  difpodtion,  which  is  a  fa3  eftabli(hed  by  the 
verdiS,  yet  (latute  and  precedents  can  alone  decide  what  is 
by  law  an  indi^able  offence. 

If,  for  inffance,  a  man  were  charged  by  an  indidmeiH 
with  having  held  a  difcourfe  in  words  highly  feditious,  and  . 
were  found  guilty  by  the  Jury,  it  is  evident  that  it  is  the 
province  of  the  Court  to  arreft  that  judgment ;  becaufe^ 
though  the  Jury  have  found  that  he  fpoke  the  words  as  laid 
in  the  indiSment  with  the  fedtttous  intention  charged 
upon  him,  which  they,  and  they  only ;  could  find ;  yet  aa 
the  words  are  not  punifhable  by  indidnnent,  as  when  com- 
mitted to  writing,  the  Court  could  not  pronounce  judg- 
ment: the  declaration  of  the  Jury,  that  the  Defendant  wae 
guilty  in  manner  and  form  as  accufed,  could  evidently  never 
warrant  a  judgment,  if  the  accufation  itfelf  contained  no 
charge  of  an  offence  againft  the  law. 

In  the  fame  manner,  if  a  biitcher  were  rndided  for  pri- 
vately putting  a  iheep  to  caufelefs  and  unnecefiary  torture  in 
the  exercife  of  his  trade,  but  not  in  public  view  fo  as  to  be 
produdive  of  evil  example,  and  the  Jury  (hould  find  hint 
guilty,  I  am  afraid  that  no  judgment  could  follow;  becaufe 
though  done  malo  animo,  yet  neither  ilatute  nor  precedent 
have  perhaps  determined  it  to  be  an  indtdable  offence  ;  it 
would  be  difficult  to  draw  the  line.  An  indidment  would 
not  lie  for  every  inhuman  negled  of  the  fuffcrings  of  the 
fhfialleft  innocent  animals  which  Providence  has  fubjeded 


to  us. 


*Yet  the  poor  beetle  which  we  tread  upon. 
In  corporal  fuffering  feels  a  pang  as  great. 
As  when  a  giant  dies.  - 


Athoak 
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A  iboufand  other  inftaocei  fDight  be  bipught  of  i|8t  hA 
and  immoralf  and  prejudicial  ixi  their  conffqueo^et,  vrhkli 
are  not  yet  indidable  by  law. 

In  the  cafe  of  the  King  againft  Brewer^  in  Cowper^s  Re« 
forts,  it  was  heldj  that  knowingly  ezppliag  to  fiile  and  felling 
gold  under  ftcrling'  for  dandard  gold  is  not  indidaUe,  be-< 
caufe  the  Ad  refers  to  goldfmiths  only,  and  private  cheating 
is  not  a  common-law  oflRencc. 

Here  too  the  dj^claratlon  of  the  Jury,  that  the  DefsodaoC 
k  guilty  in  manner  and  form»  as  acciifcd/  dees  not  change 
the  nature  of  the  accufation;  the  verdid  does  not  go  beyond 
the  charge;  and,  if  the  charge  be  invalid  in  law,  tb^  verdift 
mud  be  invalid  alfo. 

All  thcfe  cafes  therefore,  and  many  iimil^r  ones  which 
might  be  pur,  are  clearly  conflftent  with  my  principle.  I  do 
not  feek  to  ere£l  Jurors  into  LfCgiOatprt  or  Judges :  thertf 
mud  be  a  rule  of  adioQ  in  every  fociety  which  it  is  the  doty 
of  the  Legiflature  to  create,  and  of  ji)4i<?atMre  to  expound 
when  created.  I  only  fupport  their  right  tO  determine  guilt 
or  innocence  where  the  crime  charged  is  blended  by  the 
general  iflue  with  the  intention  of  the  crimii^ ;  more  efpe- 
cially  when  the  quality  of  the  z6l  itfelf,  even  independent  of 
that  intention,  is  not  meafurable  by  any  precife  pr'uiciple  or 
precedent  of  law,  but  is  infeparably  coqne&ed  with  the  time 
when,  the  place  where,  and  the  circprnftance^  under  Mfbichj 
the  Defendant  a£lcd. 

My  Lord,  in  confidering  libels  of  this  nature  as  oppofed 
to  llander  on  individuals  to  be  mere  qucdions  of  fa^,  or 
at  all  events  to  contain  matter  fit  for  the  determioition  of 
the  Jury ;  I  am  fupported  not  only  by  the  general  praSice 
of  Courts,  but  tven  of  thofe  very  pradifers  tbemrelves^ 
who  in  profecuting  for  the  Crown  have  maintained  the  coo* 
trary  dodrine. 

Your  Lordihips  will,  Fam  perfuaded,  admit,  that  thegPf 
Bcral  praSiceof  the  profefTiou,  more  efpeciaUy  of  the  \tTf 
beads  of  it,  profecuting  too  for  the  publii;,  is  Arong 
evidence  of  the  law.  Atiorney-GeneraUhave  feldcun  tmcr* 
tained  fuch  a  jealoufy  of  the  King's  Judges  in  H^tc  prcJe^ 
pstioBS  as  to  lead  them  to  make  prefers  of  j uf i  di£yaii 
to  Juries,  which  did  not  belong  to  them  of  nght  by  the 
conftitution  of  the  country.  Neither  can  it  he  fVppcrffd, 
that  men  in  high  office  and  of  great  cxperieiice  fhauld  in 
every  inftance  (though  differing  from  each  other  ^jj  tatiper« 
character,  and  talents)  uniformly  Ull  into  i\vt  f^mc  ah> 
furdity  of  declaiming  to  Juries  upon  topics  tgtaMy  irrete- 
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Taott  wben  no  facb  inconfiflency  is  found  to  disfigure  the 
pro&iCon^l  condu^  of  the  fame  men  in  other  cafes.  Yet  C 
may  appeal  to  your  Lordihip's  recotledion,  without  having 
rccourfe  to  the  State  Trials,  whether,  upon  every  profecutioA 
for  a  feditious  libel  within  living  mennory,  the  Attorney'- 
General  has  not  uniformly  dated  fuch  writings  at  length  tb 
the  Jury,  pointed  out  their  feditious  tendency  which  ren- 
dered them  criminal,  and  exerted  all  his  powers  to  convince 
them  of  rheir  illegality,  as  the  very  point  on  which  their 
verdid  for  the  Crown  was  to  be  founded* 

On  the  trial  of  Mr.  Home,  for  publilhing  an  advertiie- 
ment  in  favour  of  the  widows  of  thofe  American  fubjeSs 
who  had  been  murderedhy  the  King's  Troops  at  Lexington^ 
did  the  prefent  Chancellor,  then  Attorney-General,  content 
himfelf  with  faying,  that  he  had  proved  the  publication;  and 
that  the  criminal  quality  df  the  paper,  which  raifed  the  legal 
inference  of  guilt  againft  the  Defendant,  was  matter  for  tbc 
Court  ?  No,  my  Lord,  he  weijt  at  great  length  into  its 
dangerous  and  pernicious  tendency,  and  applied  bimielf 
-with  (kill  and  ability  to  the  underftandings  and  the  coo- 
fciences  of  the  Jurors.  This  inflance  is  in  itfelf  decifive  of 
ills  opinion :  that  great  Magiftrate  could  not  haveaded  thus 
upon  the  principle  contended  for  to-day :  he  never  was  j^a 
idle  declaimer ;  clofe  and  mafculine  argument  is  thecharac* 
teriflic  of  his  under/landing. 

The  charaSer  and  talents  of  the  lat^Lord  Chief  Juftiqc' 
De  Grey  no  lefs  indde  me  to  infer  his  opinion  from  bis 
uniform  condud. 

In  all  fuch  profecutions  while  he  was  in  ofEce,  he  held 
the  fame  language  to  Juries;  and  particularly  in  the  cafe  of 
theKing  againft  Woodfall  (to  ufe  the  expnjjiofisofa  celebrated 
writer  on  the  occajion),  he  tortured  his  faculties  for  more 
than  two  hours  to  convince  them  that  Junius's  Letter  was 
a  libel. 

The  opinions  of  another  Crown  Lawyer,  who  has  fince 
pafled  through  the  higheft  offices  of  the  law,  and  filled  them 
'  with  the  higheft  reputation,  I  am  not  driven  to  collect  alone 
from  his  language  as  an  Attorniey-General ;  becaufe  he  car- 
ried them  with  him  to  the  feat  oiF  juftice.  Yet  one  cafe  is 
(5o  remarkable  to  be  omitted. 

Ltrd  Camden,  profecuting  Dodt>r  Shebbeare,  told  tho 
Jury,  that  he  did  not  defire  their  verdi3  upon  any  other  prin-» 
ciple  than  their  folcmn  conviQion  of  the  truth  of  the  in- 
formation, which  charged  the  Defendant  with  a  wicked  de- 
iigo  to  alienate  the  hearts  of  the  fubjeQs  of  this  country 
from  their  Kinjg  upon  the  thro^ie. 

■     ^^ 
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To  complete* the  account:  my  learned  friend  Mr.  Bear- 
croft  (though  lad  not  leaft  in  favour},  upon  this  very  oc* 
cafion,  fpoke  above  an  hour  to  the  Jury  at  Sbrewfliury,  to 
convince  them  of  the  libellous  tendency  of  the  dulogoey 
which  foon  afterwards  the  learned  Judge  defired  them  wholly 
to  difmifs  from  their  confideration,  as  matter  with  which 
they  had  no  concern.  The  real  fad  is»  that  the  dofirine  is 
too  abfurd  to  be  aded  ilipon ;  too  diflorted  in  principle,  to 
admit  of  confiftency  in  pra&ice ;  it  is  contraband  in  law, 
and  can  only  be  fmuggled  by  thofe  who  introduce  it :  it 
requires  great  talents  and  great  addreft  to  hide  its  deformity; 
in  vulgar  hands  it  becomes  contemptible. 

Having  fupported  the  Rights  of  Juries  by  the  imiform 
pra3ice  of  Crown  Lawyers,  let  us  now  examine  the  quef* 
tion  of  authority,  and  fee  how  this  Court  itfelf  and  its 
Judges  have  aded  upon  trials  for  libels  in  former  times ; 
for,  according  to  Lord  Raymond,  in  Franklin^s  cafe,  (as 
cited  by  Mr.  Juftice  Buller,  at  Shrewfbury),  the  principle  I 
am  fupporting  had,  it  Teems,  been  only  broached  about  the 
year  1 731  by  fome  men  of  party  fpirit,  and  then  too  for  the 
very  firft  time. 

My  Lord,  fuch  an  obfcrvation.  In  the  mouth  of  Lord 
Raymond,  proves  how  dangerous  it  is  to  take  up,  as  doc* 
trine,  every  thing  flung  out  at  n//i^r/tf/;  above  all,  upon 
fubjefts  which  engage  the  paflions  and  interefts  of  govern* 
snent.  Becaufe  the  moft  folemn  and  important  trials  with 
which  hi  (lory  makes  us  acquainted,  difcuflcd  too  at  the  Bar 
of  this  Court,  and  when  filled  with  Judges  the  moft  de- 
voted to  the  Crown,  give  the  moft  decifive  contradidion  to 
fuch  an  unfounded  and  unguarded  aflertion. 

In  the  famous  cafe  of  the  Seven  biftiops,  the  queftion  of 
libel  or  no  libel  was  held  unanimoufly,  by  the  Court  of 
King^s  Bench  trying  the  caufe  at  the  Bar,  to  be  matter  for 
the  confideration  and  determination  of  the  Jury ;  and  tha 
Biftiops*  petition  to  the  King,  which  was  the  fubje^lof  the 
information,  was  accordingly  delivered  to  them  whwi  ihey 
withdrew  to  confider  of  their  verdiS. 

Thinking  this  cafe  decifive,  1  cited  it  at  the  trial  |  and  the 
anfwer  it  received  from  Mr.  Bearcroft  was,  that  it  had  no ' 
relation  to  the  point  in  difpute  between  us,  for  thsnihc 
Biftiops  were  acquitted,  not  upon  the  queftinn  of  f  tWI,  ^mt 
becaufe  the  delivery  of  the  petition  to  the  Kifig  was  ht\i  10 
be  no  publication.  •        i 

I  was  not  a  little  furprifed  at  this  ftate  of  it  ;^  bat  tOfA 
turn  of  fpeaking  was  then  paft.     Fortunately  to  day  if  ii  I 
privilege  10  (^^aV:  Uft.*,  ^l  Vvvt^  uow  l;b^ before  1 
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Fifth  Volanac  of  the  State  Triafs>  where  the  cafe  of  the 
Btihops  b  printed,  and  where  it  appears  that  the  publica*- 
lien  was  exprefslj  proved ;  that  nothing  turned  upon  it  in. 
the  judgment  of  the  Court ;  and  that  the  charge  turned' 
wholly  upon  the  queftton  of  libel,  which  was  exprePsly  left 
to  the  Jury  by  every  one  of  the  Judges.  Lord  Chief  Juf- 
ticc  Wright,  in  funfiming  up  the  evidence,  told  them,  that 
a  queftion  had  at  firft  arifen  about  the  publication,  it  being 
infifted  on  that  the  delivery  of  the  petition  to  the  King 
had  not  been  proved:  that  the  Court  was  of  the  fame  opi-» 
nion,  and  that  he  was  juft  going  to  have  directed  them  to 
find  the  Bifhops  not  guilty,  when  in  came  my  Lord  Pre- 
iident  (fuch  fort  of  witneflcs  were,  no  doubt,  always  at 
hand  when  wanted),  who  proved  the  delivery  to  his  Ma-» 
jefty.  Therefore,  continued  the  Chief  Juftice,  if  you  be- 
lieve it  was  the  fame  petition,  it  is  a  publication  fuffi-* 
cient,  and  we  mud  therefore  come  to  inquire  whether  it  be 
a  libel. 

..  He  then  gave  his  reafons  for  thinking  it  within  the  cafe 
de  libeiUs  famojtt'y  and  concluded,  by  faying  to  the  Jury^ 
<^  In  (hort,  I  muft  give  you  my  opinion :  I  do  take  it  to  be 
a  libel ;  if  my  brothers  have  any  thing  to  fay  to  it,  I  fup- 
pofe  they  will  deliver  their  opinion."  What  opinion  ?  ndt 
that  the  Jury  had  no  jurifdidion  to  judge  of  the  matter^ 
tjut'an  opinion  for  the  exprefs  purpofc  of  enabling  them 
to  give  that  judgment  >«hich  the  law  required  at  their 
bands. 

Mr.  Juftice  Holloway  then  followed  the  Chief  Juftice  ; 
and  fo  pointedly  was  the  queftion  of  libel  or  no  libel,  and 
not  the  publication,  the  only  matter  which  remained  ia 
doubt,  and  which  the  Jury,  with  theaftiftanceof  the  Courts  . 
were  to  decide  upon,  that,  when  the  learned  Judge  wedt 
into  the  fads  which  had  been  in  evidence,  the  Chief  Juf- 
tice faid  to  him,  "  Look  you  by  the  way.  Brother,  I  did 
jiot  a(k  you  to  fum  up  the  evidence,  but  only  to  deliver  your 
opinion  to  the  Jury,  whether  it  be  a  lib^  or  no.*'  Thf 
Chief  Juftice's  remark,  though  it  proves  my  pofition,  was  . 
hdU'ever  yery  unneceffary ;  for,  but  a  moment  before,  Mr. 

^uftice  Holloway  had  declared  he  did  not  think  it  was  a  libel^ 
ut  a^refling  himfelf  to  the  Jury  had  faid,  '^  //  //  left  to  you, 
Gintremen.*^ 

Mr.  JuflSce  ,Powell,  who  likewifc  gave  his  opinion  that  it 

was  no  libel,  faid  to  the  Jury,  "  But  the  matter  of  it  is  bt» 

fore  yoUf  and  I  leave  the  iffue  of  it  to  God  anJiyour  own  eot^, 

fciencii!^     And  fo  little  was  it  in  the  idea  of  any  one  of  the 

Courts  that  the  Jury  ought  to  found  their  verdiSut^VOv?) 

^-  Vol.  1L  O  o  ^^^ 
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upon  Oie  efidfpc^qf  the  Ru^icaj^,  .Mffrt|W^>  ■ttjtfMji* 
the  erimiiudjty.  or  innocent  of:  tbp  S!«ti"M»,  tW  .tf>f;Qnrf 
Jvfli.cc  bifnTcIf  confented,  on  thqr  wjth^riLi^ng'  fi^  ^|in 
bar,  that  thcj  fl^ould«rry.  vii\\k  t(9iQ4i|f  fbe.nw^S!^  Iqft 
coming.to  1  judgment  m  ^HWr^heffJiiffp.tif  ttiv^,ch^ 
indficd  czj^refily  dirtated,  that  tb^Mof  Q^iiyty  tfa^  tiHi  Act 
ckclaFaitens  under  tlu^.C^reat  $^«ag4jf}^mrM3W999^A 
ihpuld  be  ^delivered  to  theim. 

The  happy  iffw  of  thii  roctDpiw^^  t^,  iij,  tAi^.acqyMMi 
of  the  BUhops  by  ih^  JfuryexcFrqjJhftjUjiaiffimpi^  tlic; 
whole  charge,  freely.^dtlutt«4m&F4)b«•^g4ey^^ 
James's  Judges,  ft  a^i#t)jqfl  llg^  tv^jQ.^  ch^.g^lc|i^ 
have  prepar^  anc}  fiuwfr^  ^.gkimufl;^»:oC  tibf ^HMn 
lutipn.  Mr.  Bpwcj>  tiiri^tieiij^r,  Tpe^  witH,  (iognW  ,«t 
thuT^Um  concerni^  this  wrdiQ^  ctvufilRg  ,(£oc .rarf^  iiifl|l' 
ciemly  bbviofu}  ^.a^pr'rt>e.it.tctATp9ffii):  i9irKlle«,  ^^Voi^ 
for  the  fafety  of  the  n^tioo^  rft^mjtbm  t^.  thejti^Jof^ 
in  the  Jury  to  fave  h  by  its  laws  and  eonftitutioiK 

My.  learned  friend,  €>idii)g  his. argument, Iik«)ni^I^ 
vipon  the  earth,  was  obliged  to  afcencf  iiito^H|j|yc;p,f^.fyp^ 
port  it :  haA^ing  admitted  that  fhe  jwy  Mt  only  aObed  like 
}uft  men  towards  the  BiKhopsy  but  ac|  patnpt  citi^^^s  t<h 
wards  their  countrji  and  not  being  able,  without  thc^  fi^. 
render  of  his  ,  whole  argpipent,;. to  allow  eitlier  their  pobiic: 
fpiritr  or  their  private  juftice,  toh^ve.beeQconfoa^t  totht 
kws,.  he  it  driven  to  make  the^n.che  inllrumeius  of  Divitie, 
Providence  to  bring  good  out  of  evil ;  and  holds  thena  up 
aj  men  itifpired  by  God  to  perjure  th<im(«ive$  in  the  admi- 
rift  ration  of  juftice,  in  order,  by-^ihe-by^  to  ddlpK  the. 
effcdsof  that  wretched  fyftem,  of. Judicature  which Jheis. 
defending  to-<day  as  the  conftitution  of  England.  '  F^t^M 
the  King*s  Judges  could  have  decided  the  perifioa  to  bf :  fk. 
libiel,  the  Stuarts  might  yet  havebefin  o^  the  thranc, 

'  My  Lord,  thi5  b  the  argument  of  a  prleftj  not  of  a  hw-^ 
ycr;  and  even  if  faithy.:%iHi  not  .law,. were  togovern  tlic  qud^^ 
titci,  I  (houldbe  as' far  from  fubfcribing  to  it  as  a  reli^oifl^ 
opinion. 

No  man  believes  more  firmly,  than  I  doy  that  God  _ 
the  whole  univerfe  by  the  gcacious  difpenbtioni  ofhta^ 
vidence,  and  that  all  the  nations  of  the  ^Anh  rifciftodlfll  i 
his  command:  but  then  this  wonderful  lyikra  i!icaftfr<te 
by  the  natural  (though  to  us  the  often  biddtn)  felatiDn  bc-^ 
tween  effeds  and  caufes,  which  wifdom  iidjufled  from  the" 
beginning,  and  which  forerknowledgc*   at  the  lime  time^ 
rendered  fiiflment,  without  dSlurbtng  either  the  lairx  of  iia^| 
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Thi  profperity  and  greatnefs  of  empires  ever  depended 
and  ever  muft  depend,  upon  the  ufe  their  inhabitants  makd 
of  their  feafon  in  devifii^  wife  laws^  and  the  fpirit  and  vir« 
tue  with  which  they  watch  over  their  juft  execution;  and 
it  is  impious  to  fuppofe,  that  men,  who  have  madenopro-r 
vifioa  for  their  own  happinefs  cur  fecurity  in  their  attention 
to  their  government,  are  to  be  faved  by  the  interpdfittod 
of  Heaven  io  turning  the  hearts  of  their  tyrants  to  proted; 
them. 

But  if  every  cafe,  in  which  Judges  have  left  the  quefttoii 
of  libel  to  Juries  in  oppofirion  to  law,  is  to  be  confidered  as 
a  miracle,  England  may  vie  with  Pdeftide ;  and  Lord  Chief 
luftice  Holt  fteps  next  into  view  asVin  apoftle :  for  that  great 
Judges  in  Tutchin's  cafe^  left  the'queftipn  of  libel  to  the 
Jury  in  the  moft  unambiguous  tetms ;  after  fumming  up  th« 
evidence  of  writing  and  puUtfittng,  be  laid  to  them  ao 
follows : 

"  You  have  liow  heard  the  evidence,  and  you  ace  to 
confider  whether  NJr,  Tutchin  be  guilty.  They  fay  the/ 
are  innoceitt  papers,  and  lio  libels ;  and  they  fay  nothing  is  A 
libel  but  what  refle£ts  upon  fome  particular  perfon.  But  this 
i»  a  very  (trange  doftriiie,  to  fay,  it  is  not  a  libel  refleSing 
qp  the  government,  endeavouring  to  pofTefs  the  people  that 
the  government  is  mal-adminiftered  by  corrupt  perfons^ 
that  are  emplcqred  in  fetch  or  fuch  (lations  either  in  the  natvy 
or  army. 

'*  To  fay  that  corrupt  officers  areilppointed  to  admlnifter 
it£^irs,  is  certainly  a  reflexion  on  the  government.  If 
people  (hould  not  be  called  to  account  for  poflefling  the 
people  with  an  ill  opinion  of  the  goverdmctit,  liogovera^ 
ment  can  fubflft.  For  it  is  very  necefiary  for  all  governments 
that  the  people  (hould  have  a  good  opinion  of  it;  and  no- 
thing can  be  worfe  to  any  government  than  to  endeavour  to- 
procure  animofuies  as  to  the  management  of  it ;  this  haji 
been  always  looked  upon  as  a  crime,  and  nd  government  CM 
be  (afe  without  it  be  puniihed.'' 

Having  made  rbefe  obfervationt,  did  the  Chief  Juftice 
teil  the  Jury,  that  virhether  the  publication  in  queftion  f^U 
within  that  principle,  fo  as  to  be  a  libel  on  governirietitf 
was  a  matter  of  law  for  the  Court,  with  which  they  bad  no 
Qoocem ?— Oolite  the  contrary:  he  confidered  thefedttioua 
tendency  of  thepaper  as  a  queftion  for  their  fote  detftFiDina«' 
lion,  fayitig  to  them, 

^'  Mow  you  are  to  confider,  whether  thcTe  words  I  have 
read  to  you  do  not  tend  to  beget  an  ill  optnioa  c^  the  9km*\ 
oiftration  of  the  government.      To  tell  us»  \VvaX  iVvsoKit  ^ax. 
O  o  a  ^^^ 
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tre  employed  know  nothing  of  the  matter^  tod  ifaofe  Ail 
do  not  know  are  not  empbyed^— mcnr  «re  wt  tdtpied  to 
oflBces,  but  offices  to  men.  outofaparticolarRjptdtotlieir 
interefi,  and  not  to  their  fitneb  for  di^pboes;  ibk  is  the 
purport  of  thefe  papers." 

In  citing  the  words  of  Judges  m  jodicatiirej  I  have  a 
right  to  fuppofe  their  difcourie  to  be  pertinent  and  relemit; 
and  that,  when  they  ftate  the  Defendant's  anCwer  to  the 
charge,  and  make  remarks  on  tt,  they  mean  thai  the  fwy 
fhould  exercife  a  judgment  under  their  diredioo :  tKs  it 
the  pradice  we  mufk  certainly  impute  to  Lord  Holt»  if  we 
do  him  the  juftice  to  fuppofe  that  he  meant  to  oomrey  the 
fentiments  which  he  exprefled.  So  tbat»  when  we  cane  lo 
fum  up  this  cafe,  I  do  not  "find  oiyfeHF  fo  br  behind  the 
learned  gentleman,  even  in  point  of  eipmlii  autborityi 
putting  all  reafon,  and  the  analogies  of  .law  which  onite  la 
fupport  me,  wholly  out  of  the  quellion. 
'  There  is  Court  of  King's  Bench  agaioft  Court  of  IGng^s 
Bench ;  Chief  Juftice  Wright  againft  Chief  Juftice  Lee; 
and  Lord  Hok  againft  Lord  RayoKMid :  as  to  living  sa- 
thorities,  it  would  be  invidious  to  clafs  them  ;  but  it  b  s 
point  on  which  I  am  fatisfied  myfeif,  and  on  which  the 
world  will  be  fatisfied  likewife  if  ever  it  comes  to  be  a 
queftion. 

But,  even  if  I  fbould  be  miftaken  in  that  particnlari  I 
cannot  confent  implicitly  to  receive  any  do£trine  as  the  law 
of  England,   though  pronounced  to  be  fuch  by  magiftratcs 
the  inoft  refpedable,  if  I  find  it  to  be  indired  vioiatiooof 
the  very  firft  principles  of  Englifh  judicature.     The  grest 
jorifdidions  of  the  country  are  unalterable  but  by  Parlia- 
ment :   and  until  they  are  changed  by  that  authority  they 
ought  to  remain  facred;    the  Judges  have  no  power  over 
tht^.      What  parliamentary  abridgment   has  been  msdfl 
upon  the, rights  of  Juries  iince  the  Erial  of  the  fiilltcif% 
or  fincc  Tuichin's  cafe,  when  they  were  fully  rccGgmti^ 
by  this  Court?  None.      Lord  Raymond  and  Lord  Chjdf 
JOftice  I-*ee  ought  therefore  to  have  lonkect  there  to  thisi^ 
predeceflbrs  for  the  law,  inftead  of  feumg  up  a  new  one  4H 
their  fucceflbrs.  # 

But^  fuppofing  the  Court  (hoold  deny  ihe  legality  of  all 
thefe  propofnionsy  or,  admitting  their  legality,  niouldrriJH 
the  concUifions  I  have  drawn  from  ihem  }  thm  I  have  i^l 
courfe  to  my  laft  propofition,  in  which  I  atn  fuppon^d  tveo 
by  all  thofe  authorities  on  which  the  kanied  Judge  rebel  IH 
the  dodfinea  contained  in  his  charge  j  lo  wit^__^_^j^| 
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^  That  in  all  cafes  where  the  mifchievous  iotention 
^(which  is  agreed  to  be  the  effence  of  the  crime)  cannot  be 
•colleded  by  (imple  ioference  from  the  fad  charged,  becaufe 
the  Defendant  goes  into  evideiKe  to  rebut  fuch  inference, 
the  intention  becomes  then  a  pure  unmixed  queftion  of  fad, 
for  the  confideration  of  the  Jury. 

.  I  faid  the  authorities  of  the  King  agaioft  Woodfali  and 

Aimon  were  with  me.      In  the  firft,  which  is  reported  in 

5th   Burrow^    your    Lordfhip    expreiled    yourfelf    thus : 

**  Where  an  z6t,   in  itfelf  indifferenr,  becomes  criminal, 

when  done  witb  a  particular  mtent,  there  the  intent  muiEb 

be  proved  and  found.     But  where  the  afi.  is  itfelf  unlawful 

(as  in  thecafeof  a  libel)  the  proof  of  judification  or  ex- 

cuk  lies  on  the  Defendant ;   anJ^  in  failurje  thereof ^  tke  law 

implies  a  criminal  intent V      Moft  luminouily  exprefTed  to 

convey  this  fentiment,   viz.  that  when  a  man  publiflies  a 

libel,  and  has  nolhiniir  to  fay  for  himfelf,  no  explanation  or 

^exculpatiDn,  a  criminal  intention  need  not  be  proved:  I 

freely  admit  that  it  need  not;  it  is  an  inference  of  commoQ 

fenfe,  jiot  of  law.     But  the  publication  of  a  libel  does  not 

^xcluiively  (hew  criminal  intent,  but  is  only  an  implication 

«f  law,  in  failure  of  the  Defendant's  proof.     Your  Lordfhip 

Immediately  afterwards,    io  the  fame  cafe,  explained  this 

further :  "  There  may  be  caufes  where  the  publication  may 

Jbe  juilified  or  excufed  as  hyvful  cr  innocent ^  for  no  fact' 

VTHICH  ;$  NOT  CRIMINAL, /^l/^2M^^4t^  BE  A  LIBEL, 

ic^n  amounjt  to  supH  a  publication  of  which  a  Defendant 
ought  to  be  found  guilty.'*  But  no  queftion  of  that  kind 
jirofe  at  the  trial  (/.  e,  on  the  trial  of  Woodfali.)  Why? 
Your  Lordfhip  immediately  explained  why,  '*  Becaufe  tie 
Defendant  called  no  tvitneffesC^  exprefsly  faying,  that  the  pub- 
lication of  a  libel  is  not  in  itfelf  a  crime,  unlefs  the  intent  be 
icrimijia!.  And  that  it  is  not  merely  in  mitigation  of  puniih* 
fnent,  but  thzt  fiuk  a  publication  dk>es  not  warrant  a  verdifi: 
of  guilty. 

In  the  cafe  of  the  Kling  againft  Almon,  a  Magazine,  con- 
taining one  of  Junius  Letters,  was  fold  at  Almon's  (hop; 
there  was  a  proof  of  that  fale  at  the  trial.  Mr.  Almon 
(Called  no  witnefles,  and  was  found  guilty.  To  found  a 
ihotion  for  a  new  trial,  an  affidavit  was  offered  from  Mr. 
Almon,  that  he  was  not  privy  to  the  fale,  nor  knew  his 
name  was  inferted.  as  a  publiiher;  and  that  this  pradice  of 
iH>okrellers  being  inferted  as  publilhers  by  their  correfpon^* 
iients  without  notice,  was  common  in  the  trade. 

Your  Lordftiip  faid,  **  Sale  of  a  book  in  a  bookjeller^a 
ibop,  \%  prima  facie  evidence  of  pubUcallcfub^  4^st  tc^tx^ 
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and  tlielpaUicttioD  of  a  nbd  h  ^imfitifilli^^ 

mioal  intcBt:  it  flradi  gpod  tiH  iiffWfi^ 

dtnt :  it  moft  ftand  tiH  contraJtaeJ  prcgpMMBi;  'ifml  ^wi 

€0ichijhef  vatm  ih  Difeitima  cJb  m'vfHmtin^ 

lis.  Jufitce  AAoQ  f«u>t  ^  ^rimfii^^,  evnknc^fK  mt 
fwered^  it  fiiflfcient  tp  groqiitf  >  ftf  Jift  ijipep ;  fftbeOefcn* 
daht  bad  a  faiEcicnt  cxcut^  he  mi|;fat  turn  profcd  it  vftlie 
trial :  his  having  negleaedlt  where  thMip  wai  iio  fmpfStf 
is  no  ground  for  a  nevr  one.**  Ifr.  Jaftice  WBI^  aad  Ifr. 
Juftice  Aflihurft  amed  opcm  Aolrespreft  priodfleiu 

There  cafes  declare  the  hw  beyond  all  cyrwta^^  be, 
that  publication^  even  of  a  liM^  k  no  CpwHaffi#c  |iro6f  af 
guilty  but  only^r/MijOfinVerid^Bn^ofk'^l 
that  if  tlie  Defendant  can  (hevr  ttiatldilMl^tido  frainbt 
criminalf  he  completely  rtbata  the  ioiereiide  afeiGng  from 
the  publication ;  becaufe thottth  it  tefiiflttf  true th»f  ^pob- 
lifiied,  yet,  according  to  your  Lordlhtp^sexpr^fi  wordsj  it  ii 
pot  fuch  a  publication  of  which  a  Defiepdaht  ought  to  be 
ipound  guilty.  Apply  Mr.  Juftice  Buller's  fomming  op,  to 
this  law,  and  it  does  not  require  even  a  legal  apprehenfion  to 
diftinguifli  the  repugnancy. 

The  advcrtifement  was  proved  to  convince  the  Jury  df 
.  the  Dean's  motive  for  pubfifliing:  Mr.  Jones's  teffimoojr 
went  ftrongty  to  ft ;  and  the  evidence  to  charaQer,  thoo^ 
not  fu(ficient  in  itfeff,  was  admiflible  to  be  thrown  into  the 
fcale.  But  not  only  no  part  of  this  was  left  to  the  Jury, 
l)utthe  whole  of  it  was  exprefsly  removed  from  their  coo- 
fideration,  although  in  the  cafes  of  Woodfall  and  Almoo,  it 
was  as  exprefsly  laid  down  to  be  within  their  cognizanoti 
and  a  complete  anfwcr  to  the  charge,  if  fatisfiadorj  to  the 
minds  of  the  Jurors,  ^^ 

In  fupport  of  the  learned  Judge^s  charge,  %i!#aui  be 
therefore  but  the  two  arguments,  which  I  Hated  on  movb| 
for  the  rule:  either  that  the  Defendant's  evidence^  nanietyi 
the  advertifement ;  Mr.  Joncs*s  evidence  tn  confirmtiioct  of 
Jts being  ^^lui/^/r;  apd  the  evidence  tochara^er,  to  Itrti^beQ 
that  conftrudion;  were  not  fufScient  proof  that  ibcDctti 
believed  the  publication  meritorious^  and  publifhed  it  in 
vindication  of  his  honeft  intentions ;  or  etfcr  xhu  even  wi- 
mitting  it  to  tftabllfti  that  fad,  it  did  noi  amount  lo  fudi 
an  exculpation  as  to  be  evidence  on  not  guilty,^  fo  ■&  lo  wir- 
rant  a  verdict  I  flill  give  the  learned  Judge  the  choice  of 
^e  alternative. 

As  to  the  tviOi^  wx^-wV^txbtt  vt  (hewed  honell 
in  point  of  tafii-.  xW  v«^  ^<^^\^^\^i : 
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^enisti  }udge  had  thought  it  was  not  fufficient  evidence  tQ 
warrant  the  Jury's  believing  that  the  Dean's  motives  were 
fachashebiad  declared  them,  I  conceive  he  (hould  have 
given  his  opinion  of  it  as  a  point  of  evidence,  and  left  it 
there.  I  cannot  condefcend  to  go  further ;  it  would  be  to 
arj^ue  a  felf- evident  propofition. 

As  to  the  fecond,  viz.  that  even  :f  the  Jury  had  believed 
from  the  evidence  that  the  Dean's  intention  was  wholly 
innocent,  it  would  not  have  warranted  them  in  acquitting, 
•and  therefore  (hould  not  have  been  left  to  them  upon  not 

5uilty;  that  argument  can  never  be  fupported.  For^  if  fhe 
ury  had  r*eclarcd,  "  We  find  that  the  Dean  published  this 
pamphle  aether  a  libel  or  not,  we  do  not  find ;  and  we 
find  furil  -.,  that  believing  it  in  his  conscience  to  be  me- 
ritorious and  innocent,  he,  htmajidey  publiflied  it  with  the 
prefixed  advertifement,  as  a  vindication  of  his  cha rafter  from 
ihe  feditious  intentions,  and  not  to  excite  fedition;"  it  is 
impoflible  to  fay,  without  ridicule,  that  on  fuch  a  fpecial 
verdift  the  Court  could  Jiave  pronounced  a  criminal  judg- 
ment. 

Then  why  was  the  confideration  of  that  evidence,  by 
which  thofe  faSs  might  have  been  found,  withdrawn  from 
the  Jury,  after  they  brought  in  a  verdift  guilty  of  publjfh- 
ing  ONLY^  which  in  the  King  againft  VVoodfall  was  only 
faid  not  to  negative  the  criminal  intention,  becaufe  the  De- 
fendant called  no  wiineffes?  Why  did  the  learned  Judge 
confine  his  inquiries  to  the  inuendos,  and  (i-nding  them 
iagreed  in,  direft  the  epithet  of  Guilty  without  aflcing  the 
Jury  if  they  .believed  the  Defendant'^  evidence  to  rebut  the 
criminal  inference?  Some  of  them  meant  to  negative  the 
criminal  inference,  by  adding  the  word  only  ;  and  all  would 
have  done  it^  if  they  had  thought  themfelves  at  liberty  to 
enter  upon  that  evidence.  But  they  were  told  exprefsly  that 
they  had  nothing  to  do  with  the  confideration  of  that  evi- 
dence, which,  if  believed^  would  have  warranted  that  vcr- 
A\di,  The  conclufion  is  evident ;  if  they  had  a  right  to 
coniider  it,  and  their  confideration  might  have  produced 
fuch  a  verdi^,  and  rf  fuch  a  verdid  would  have  been  an 
acquittal,  it  muft  he  a  mifdirediop. 

"  Bur,*'  fays  Mr.  Bower,  "  if  this  advertifement  pre- 
fixed to  the  publication,  by  which  the  Dean  profeiTed  his 
innocent  intention  in  puGlifhinig  it,  (hould  have  been  left  to 
the  Jury  as  evidence  of  thar  'intention,  to  found  an  ac- 
quittal qn^   even  taking  the  dialogue  to  be  a  libel  no  man 

could 
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fQaU  efer  be  oooviAcd  of  publiOiing  toy 

dtngerous ;  for  hcfvoiild  only  hafe  to  tick  an 

to  it  by  way  of  preface,  profeffingthecl^o^inioeof  Hi.pin- 

ctplet  and  the  finoerity  of  bit  motives,   and  hia  ddeooa 

would  be  complete.'' 

My  Lord,  I  never  contend  br  any  fuch  poiStios.  If  a 
man  of  ediication,  like  the  Dean,  veijetopnblifli  a  writiif 
fo  palpably  libellous,  that  no  ignorance  or  mifapprdienfiiNi 
imputable  to  fuch  a  perfon  could  prevent  his  difooveriog  tba 
mifchievous  defipi  of  the  author ;  no  Jury  would  bdneva 
fuch  an  adv^rtifement  to  be  bonafidtf  >^nd  would  therefore 
be  bound  in  confcience  to  rejedit,  as  if  it  hadnoextBeaar: 
|he  efFed  of  fuch  evidence  moft  be  to  conviiioe^he  Jttry  of 
the  Defendant's  purity  of  mind,  and  moft  therefore  dcpod 
|]pon  die  nature  of  the  writii^  itfeIf,.and'aU'the  circum* 
ilances' attending  its  publication. 

If  upon  reading  the  p^per,  and  coo0dering  the  whole  dF 
the  evidence,  «they  have  reafon  to  think  that  the  Defendmt 
did  not  believe  it  to  be  illegal,  and  did  not  puUifli  it  with. 
the  feditious  purpofe  charged  by  the  indidment ;  be  is  not 
guilty  upon  any  priDciple  or  authority  of  law,  and  would 
have  been  acquitted  even  in  the  Star- Chamber:  for  it  was 
held  by  that  Court  in  Lambe*s  cafe,  in  the  eighth  year  of 
King  James  the  Firft,  as  reported  by  Lord  Coke,  who  then 
preflded  in  it;  that  every  one  who  (hould  beconvided  of  a 
libel,  muft  be  the  writer  or  contriver,  or  a  malicious  pub- 
Jifher,  knowing  it  to  be  a  libel. 

This  cafe  of  Lambe  being  of  too  high  authority  to  be  op- 
pofed,  and  too  much  in  point  to  be  pafled  over,  Mr» 
Bower  cTidc  avours  to  avoid  its  force  by  giving  it  a  new  con- 
ilrudion  of  his  own :  be  fays,  that  not  knowing  a  writing 
to  be  a  libcU  in  the  fenfe  of  that  cafe,  means,  not  knowing, 
the  contents  of  the  thing  publilhedi  as  by  conveying  pa^ 
pers  fealed  up,  or  having  a  fermon  and  a  libel,  and  de- 
livering one  by  miftake  for  the  other.  In  fuch  cafes  he 
fays,  igmrantia  fa^i  excufat^  becaufe  the  mind  does  not 
go  with  \\\t2^St\  fed  ignorantia  legis  non  fx^afaf  ;  and  there- 
fore if  the  party  knows  the  contents  of  the  paper  which  fee 
publiflies,  his  mind  goes  with  the  ad  of  publication,  though 
he  does  not  6nd  out  any  thing  criminal,  aud  lie  is  botiml  to 
abide  by  the  legal  confequences. 

That  is  to  make  criminality  depend  upon  the  confciouf- 
Tiefs  of  an  aS,  and  not  upon  the  knowledge  of  its  qyaltty, 
which  would  involve  lunatics  and  children  in  all  ihe  penal- 
tics  of  triminal  law ;  for  whatever  they  do  h  aueoded  with 
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cfmrctoufners,  though  their  underfbnding  does  not  reach  to 
the  conrcioufnefs  oF  offence. 

The  publication  of  a  libel,  not  believing  it  to  be  one 
after  having  read  it,  is  a  much  more  favourable  cafe  thaa 
publilhing  it  unread  by  miftake;  the  one,  nine  times  ia 
ten,  is  a  culpable  negligence,  which  is  no  excufe  at  all ; 
for  a.  man  cannot  throw  papers  about  the  world  without 
reading  them,  and  afterwards  fay  be  did  not  know  their  con« 
tents  were  criminal;  but  if  a  man  reads  a  paper,  and  not 
believing  it  to  contain  any  thing  fcditious,  having  colleded 
nothing  of  that  tendency  himfelf,  publifhes  it  among  his 
neighbours  as  an  innocent  and  ufeful  work,  he  cannot  be 
convided  as  a  criminal  publiflier.  How  he  is  to  convince 
the  Jury  that  hi«  purpofe  was  innocent,  though  the  thing 
publifhed  be  a  libel,  mod  depend  upon  circumftancet ^  and 
thefe  circumftances  he  may,  on  the  authority  ol  all  the 
caT^s  antient  and  nK>dern,  lay  before  the  Jury  in  evidence  ; 
becaufe,  if  he  can  eftablifb  the  innocence  of  his  mind,  be 
negatives  the  very  gift  of  the  indidment. 

**  In  all  crimes,'*  fays  Lord  Hale  in  his  Pleas  of  the 
Crown,  the  intention  is  the  principal  coniideration :  it  it 
the  mind  that  makes  the  taking  of  another's  goods  to  be  fe* 
lony,  or  a  bare  trefpafs  only ;  it  is  impoflible  to  prefcribe 
all  the  circumAances  evidencing  a  felonious  intent,  or  the 
contrary  ;  but  the  fame  mud  be  left  to  the  attentive  confi* 
deration  of  Judge  and  Jury ;  wherein  the  bed  rule  is  in  du^ 
hiu,  rather  to  incline  to  acquittal  than  conviction." 

In  the  fame  work  he  fays,  '*  By  the  (latute  of  Philip  an^I 
Mary,  touching  importation  of  coin,  counterfeit  of  foreign 
nioney,  it  muft,  to  make  it  treafon,  be  the  intent  to  uttec 
and  make  payment  of  the  (ame ;  and  the  intent  in  this  cafe 
may  be  tried  and  found  by  circumftances  of  fa^^  by  words, 
letters,  and  a  thoufand  evidences  befides  the  bare  doing  of 
the  faa." 

This  principle  is*  illuftrated  by  frequent  praQice,  where  the 
intention  is  found  by  She  Jury  as  a  fad  in  a  fpecial  verdid. 

It  occurred  not  above  a  year  ago,  at  Eaft  Grindead,  on 
an  indidment  for  burglary,  before  Mr.  Juftice  A(hhurft» 
where!  was  ipyfelf  Counfel  for  the  prifoncr.  It  was  clear 
upon  (he  evidence  that  he  had  broken  into  the  hcMjfe  by 
Forc^  in  the  night,  but  I  contended,  that  it  appeared  from 
proof  that  hcf  had  broken  and  entered  with  an  intent  to  ref- 
cue  his  goods,  which  had  been  feized  that  day  by  the  Of-  . 
ficers  of  Excife ;  which  refcue,  though  a  capital  felony  by 
modern  ftatute,  was  but  a  trefpafs^  temp*  Henry  VIIL  and 
confequently  not  a  burglary. 


*  tHr.  tottiee  Aihhdrft  ttv«l  ihxk  pouit  bf  la*.  ^«^ldi  |Ke 
Twelve  Ju(%e8  afterwardt  deterailiii^ for  tbe  prf^  biitp 
hi  order  to  create  the  point  bf  Iaw»  it  was  iieceffiirjr  that 
ifit  priibbeY^s  tiitentioii  flMAilBte  afe^^iied  as  a  &'&  $  aiid 
for  this  pCirpbre,  the  leanled  J^ge  direiSied  Che  Jury  to  tdl 
)iim  wifh  what  idtehtion  thi^  ibpitd  Aai  the  prifonfler  htdki 
find  entered  the  houfe ;  whldi  tKjr  dia,  i^  MwMHf^  ^  T^ 
stfctie  his  goods  ;f*  which  trtrdifi  was  'ttqopUii.  , 

In  the  Ume  Aisnner  in  ttie  cale  oF  tM  fed^  sf(ttflft 
)Pierce^  at  the  0|d  Bailiejr^  the  intin^  im  ibttdd  iy  thlfc 
Jury  as  a  fad  i0  the  fpeciU  yeidi^l^  llbe  j)rilbii^'lUu« 
hired  a  horfe  ait^  aftei'wards  fold  httb»  was  ififiStBt  Ift^  fc^ 
lony  ;  but  the  Judges  douhtVng  whM^  U  wai  'ntbirie  thiui 
%  fraud,  unleTs  he  driginally  bir^  iSth  im^il^  to  leQ  biitt» 
yecomtaended  it  to  the  Jury  to  find  A  f|fecial  vetdi&f  cooh 
prehending  their  judgment  of  his  idtenliop^  froM  tfae  evi- 
dence, here  the  quality  olT  the  iOt  ffepencMd  pn  )he  int^ln- 
tibn,  which  intention  it  was  held  to  be  the  eiiclufive  pit)- 
vince  of  the  Jury  to  determihe,  bjsfpre  the  Judges  could  gitr^ 
the  ad  any  legal  denomination. 

My  Lord,  1  am  aihamed  to  have  cited  fo  many  authpritiei 
to  e(labli(h  the  firft  elements  of  the  law,  but  it  has  been  tny 
fate  to  find  them  difputed.  The  whole  miflake  arifes  from 
confourtding  criminal  with  civil  cafes.  If  a  printer's  fcr* 
vanty  without  his  mafter's  confent  or  privity,  infeirts  a  flan* 
derdus  article  againft  me  in  his  newfpaper^  I  ought  liot  iii 
juftice  to  indi3  him;  and,  if  I  do,  the  Jury,  onJuckprHof^ 
jfhould  acquit  him:  but  it  is  no  defence  to  an  aQion;  for  ha 
is  refponfible  to  me  eiviUtcr  for  the  damage  which  I  haVt 
fuftained  from  the  newfpaper,  which  is  his  property,  w 
there  any  thing  new  in  this  principle?  So  far  froni  it,  fba^ 
every  (ludent  knows  it  is  as  applicable  to  all  other  calcs:  m 
but  people  are  refblved,  firom  fome  fatality  or  other,  to  diP  ™ 
tort  every  principle  of  law  into  nonfenfe,  when  ihcy  cotnc 
to  apply  them  to  printing;  as  if  noneof  the  rules  and  max- 
ims which  regulate  all  the  trafaftions  of  fociety  had  any  re* 
ifere^ce  to  it. 

If  a  roan,  riling  in  his  deep,  walks  into  a  china  ftiop,  and 
breaks  every  thing  about  him ;  his  being  ailcep  is  a  complete 
anfwer  to  an  indidment  for  a  trefpafs,  but  be  muft  anfwer 
in  an  a3ion  for  every  thing  he  has  broken* 

If  the  proprietor  of  the  York  coach,  though  afleepin  htf 
bed  at  that  city,  has  a  drunken  fervant  on  the  boit  at  Lon*^ 
tfon,  and  drives  over  my  leg  and  breaks  it,  he  h  refponfibtcj 
(o  nie  in  damagtifoi  vV^e  aK.c\idfiat\  but  I  cannot  ludifl^BH 
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1^  the  criminal  author  of  my  misfortune.  What  diftindioi^ 
can  be  more  obfious  and  fimple  ? 

Let  us  only  then  extend  thefe  principles,  which  were  ne- 
ver d^puifed  In  other  criminsrlcaleB,  -to  thi  cfinie«'of  fpublifli- 
iQg  a  libel;  and  let  us,  at  the  kme  time,  allour  to  the  Jury^ 
as  our  forefathers  did  before  us,  the  fame  jurifSidion  in  thiat 
indance,  which  we  ag^ee  in  rejoicing  10  allow  them  in  all 
others,  and  the  fyftem  of  Englifii  law  will  be  wife,  harmo- 
nious, and  complete. 

My  Lord,  i  have  now  finifhed  my  argument,  having  an- 
swered the  feveml  objt^ons  to  my  five  original  propofiti- 
bnS|  and  eflabliihed  them  by  all  the  principles  and  authori- 
ties which  appear  to  me  to  apply,  or  to  be  neceflary  for 
their  fupport.  In  this  p rocelfs  I  have  been  unavoidably  led 
into  a  length  not  more  inconvenient  to  the  Omrt  than  to 
myfelf,  and  havelseen  cUiged  toqueftionfeveraljodgmema 
ivhich  bad  been  before  qveftioned  suid  confirmed. 

They,  howef«r,  -who  maybe  difpofed  tocenfure  me  for 
the  zeal  which  has  animated  me  in  this  caufe,  wilt  at  leift,  I 
hope,  have  the  candour  to  give  me  credit  for  the  fincerity  of 
Yny  intetitiDiw :  it  ii  fnrely  not  my  intereft  to  (Hr  oppofltion 
to  the  decided  aothorities  of  the  Court  in  which  I  pradift-: 
>vith  a  feat  here  within  the  Bar,  at  my  time  of  life,  and 
looking  no  farther  than  myfelf,  I  (hould  have  been  contentetl 
with  the  law  as  I  found  it,  and  have  coniidered  iow  littk 
might  be  fatd  with  decency,  rather  th^n  A»w  mud '^  but  feek' 
ing  as  I  have  ever  done  upon  the  fubjed,  it  was  impoflible 
I  (hould  ad  otherwife.  It  was  the  firft  command  and  coun- 
cil to  my  youth,  always  to  do  what  my  confcience  toU  me 
to  be  my  duty,  and  to  leave  the  confeqoences  to  God.  f 
iball  carry  with  me  the  memory,  and,  1  hope,  the  praSice 
cf  this  parent  leflbn  to  the  grave :  I  have  hitherto  followed 
jt,  and  have  no  reafon  to  complain  that  the  adherence  to  it 
has  been  even  a  temporal  facrifice ;  I  have  found  it,  on  the 
contrary,  the  road  to  profperity  and  wealth,  add  fliall  point 
it  out  as  fuch  to  my  children.  It  is  impof&ble  in  this  coun- 
try to  hurt  an  honeft  man ;  but  even  if  it  were,  I  (hould 
liule  deferve  that  title,  if  I  could  upon  any  princifle  h^ve 
contented  to  tamper  or  temporife  with  a  queftion  which  in* 
volves  in  its  determination  and  its  confequences  the  Itberry 
of  the  prefs,  and,  in  that  liberty^  the  very  evidence  of  every 
part  of  the  puUic  freedom. 

Earl  Mansfield's  Speech  in  the  dectfton  of  this  Cafi:^  wis 
iaferted  10  ear  Magazine,  VoL  L  p«  7 1  • 
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ADJUDGED    CASES 
the  Court  of    King**  BiifCfi,  HUiAit^ 


The  Defendmt,  dapt»ia  Tophafii«  bad  beeofoofid  gniltji 
•r  puUilhiiig  II  falicy  ictndaloosy  and  inalicioiu  libd  agaisft 
(be  memory,  charaAcr,  and  reputatioo  of  George  Eaft 
Cowper,  tb^  deceafeds  b  a  newfpaper  called  ibe  Wsrli. 
The  indidmetH  concluded  **  to  the  great  icandal  of  the 
memory,  &c.  of  the  fatd  Earl,  in  contempl*  &C«  to  the  eYil 
example,  &c.  and  againft  the  peace.^ 

The  cafe  now  came  before  the  Court  upon  a  ruletoihev 
caufe  why  there  (hould  not  be  a  new  trial,  or  why  the 
jtidgment  ihould  not  be  arrefied ;  and  it  was  argued  upo« 
general  principles,  that  indifiment  did  not  lie  for  libel  oa 
•the  dead  ;  or  that  it  ought  to  alledge  thai  it  was  done  with 
•an  intention  to  excite  the  relations  to  a  breach  of  the  peace; 
«od  that  evidence  that  the  Defendant  had  given  bond  tp  the 
Stamp-Office  for  the  duties  on  this,  news-paper^  and  had 
gone  to  the  Stamp^Office  upon  the  bufinefs  of  it,  in  coi^ 
fcquences  of  meflages  left  for  him  at  the  place  where  the 
paper  was  publilhed,  was  not  fufficient  proof  that  he  wa)| 
the  publifher. 

Lord  Kenyon,  Ch.  J.— This  was  an  tndiamtnt  fora 
libel,  tried  before  my  brother  Bulbr,  who  left  to  the  con* 
lideration  of  the  Jury  the  two  queftions,  which  generally 
arife  on  thefe  trials,  namely.  Whether  the  Defendant  were 
0r  were  not  the  publifher,  and  whether  the  intiendoi  wera 
made  out  ?  and  the  Jury  found  the  Defendant  guilty.  An 
application  was  made  in  the  laft  term  for  a  new  iridic  or  to 
arreft  the  judgment.  The  grounds  for  the  former  were^ 
that  another  queftion  Ihould  have  been  lefc  to  the  Jury, 
nanriely.  Whether  this  paper  were  publtfiied  in  the  fprrit  ol 
a  biographer,  or  with  a  malicious  intention  to  debncie  and 
vilify  the  charaQer  of  Lord  Cowper  ?  Of  the  firft  qgeftioo 
which  the  Jury  de\itTm\u^>.^bRiUer  the  DefcjidaQl  iiere 
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or  were  not  the  publifher,  there  can  be  no  doubt  what'-* 
ever;  the  evidence  was  perfeftly  fotisfaSory.  It  was  prov- 
ed that  the  paper  was  fold  at  theofGce;  that  the  DefeiuJant^ 
85  proprietor  of  the  paper,  had  given  c  bond  to  the  Stamp* 
Office,  purfuant  to  the  29  Geo.  III.  cap.  50  $  10,  for  fe- 
curmg  the  duties  on  the  advertifements ;  and  that  he  hadp  , 
from  time  to  time,  applied  ta  the  Stamp-Office  refpedin^ 
the  duties  on  the  paper.  It  is  impoflible  therefore  to  fay 
that  this  was  not  ftrong  evidence  to  be  Mt  to  the  Jury  to 
ihew  that  he  was  the  publifher.  Then,  tt  was  aflced  at  the 
Bar,  Shall  every  perfon,  who  is  a  proprietor  of  a  paper,  as  a 
feme-covert,  an  infant,  or  a  truftee,  be  anfwerable  rr/mr- 
mlly  for  the  aSs  of  the  agent,  in  inferring  libelloirs  nmtter 
in  the  paper  ?  To  that  queftion  it  is  fufficient  to  anfwer, 
that  this  is  not  one  of  thofe  cafes.  This  was  the  cafe  of  aa 
adult.  And  this,  unqueftionably,  was  proper  evidence  to 
the  Jury,  who  have  drawn  the  only  conclufion  whidi,  ia 
the  diicharge  of  their  duty  to  themfelves  and  the  publick^ 
they  could  draw.  Then  it  was  argued  that,  even  fuppoiing 
there  was  fufficient  evidence  of  publication,  there  was  no 
evidence  of  a  criminal  intent  in  thie  Defendant.  To  this  I 
can  anfwer,  in  the  words  of  Lord  Mansfield,  in  Rex  ▼. 
JVoodfall  (Bur.  2667),  that  "  where  the  aft  is  in  itfelf  un- 
lawful (as  in  this  cafe),  the  proof  of  jufiification  or  ex- 
cufe  lies  on  the  Defendant ;  and,  in  failure  therebf,  the  law 
implies  a  criminal  intent."  There  may  indeed  be  cafes,  and 
fo  it  was  admitted  in  Re^  v.  Nutt  (Fitz.  47),  of  a  puUt* 
cation  in  point  of  law,  where  no  criminal  intention  can  be 
imputed  to  the  party,  as  where  a  perfon  delivers  a  letter/ 
without  knowing  its  contents,  or  delivers  one  paper  inftead 
of  another.  But  here  no  evidence  was  offered  to  the  Jury 
to  difprove  the  publication ;  the  cafe  was  nakedly  left  to 
them  to  make  that  inference,  which  neceflarily  arifes  from 
the  publication  of  a  paper,  which  at  prefent  I  am  fuppofing 
to  reflet  on  the  memory  of  the  nobleman  mentioned  in 
the  indidment.  Therefore,  we  are  of  opinion,  that  the 
queftions  put  to  the  Jury  were  the  only  queftions  which  it 
was  the  duty  of  the  Judge  to  leave  to  them,  and  that  they 
have  drawn  the  only  inference  which  could  fairly  be  drawn 
from  that  evidence ;  and  confequently  that  there  is  no  ground 
for  a  new  trial. 

The  next  queftion  is.  Whether  or  not  the  judgment  ought 
to  be  arrefied  ?  and  that  qutflion  \%  fuppofed  to  have  fome  ' 
novelty  in  it.     The  only  judicial'  decifion  on  this  fubjedn 
which  was  cited  at  the  Bar,  was  that  in  5  O^.  125,  thecaft 
de  libellh  famofis  \  where  it  is  faid  th?Lt  ^uV]K\caXvc^ta  ^^Avscok- 


Uwf  of  detd  perfafii  are  hb«l|<m§;  ftnd  iht  retfofl  grvM  fS^  | 
bacaufe  Ic  tends  to  flir  up  others  ef  the  fame  family,  bloo<!» 
Qf  focietyi  to  rcvtng e,  and  id  brcik  the  peace,  by  pf ovoking 
iKem  to  vindioite  the  memory  of  the  dtceafed,  and  to  wipe  J 
off  that  flftin  which  the  refleaioasofi  the  ance<lor  miy  cdl  ■ 
Upon  ihem.  But  it  is  to  be  obferTcd  that  that  wm  cot  th^ 
pomt  in  judgment;  for  u  wa*  t  libct  on  the  living  Arch- 
bllliop  AS  well  ts  on  his  predecclTor ;  and  therefofe  the  jtidg^ 
tmni  for  the  former  might  well  btve  been  fuftatoedt  wjtb- 
oat  going  into  the t>t her  point  incidentally  mentioned  by  the 
Court.  In  I  HawL  P.  €.  c.  731  k  m  fwd,  "  The  ciiet 
caiifc,  for  which  the  kw  fo  fcvcrely  punifli^  all  offences  of 
thii  nature  (hbel5)»  is  the  dire^  tendency  of  thefii  to  m 
breach  of  the  public  peace,  by  provt^ung  the  patrites  tn^ 
jured,  and  their  fi ieodt»  s^nd  families,  to  afts  of  reveiTge* 
wbkh  it  Orould  be  impoffiblcto  rdlratn  by  the  feircreft  lawf» 
were  theie  no  rcdrcfs  from  p*iblic  juftice  for  injuries  of  this 
kiiid,  u/hkh  of  alt  others  #re  moft  fenfibly  felt/*  Now,  it 
is  fit  to  compare  the  nunmr  in  which  this  indi^ment  is 
<lrawn  with  others  of  c  fimilar  Qatyre.  Tk»|lrofGfies'to  be 
ailibeU  merely  reflecting  on  the  iheniDrjr  of  thebie  EmA 
Cowper ;  and  it  does  not  fl^te  that  it  tended  tocActtahk 
T^btioDS  to  revenge,  and  a  breach  of  the  peace;  la  ctthar. 
cafes,  particularly  ih  thofe  refleding  oa  King  William^  the 
indi&ments  chaf|^ed  that  tkcj  were  publiihed  ta  flander  ifar^ 
government,  with  a  view  to  coUntera&  the  Rctofastioii. 
Wc  have  feen  the  iodidment  m  M^x  v.  Crikkh^y ;  m  whicb 
h  was  alicdged  that  the  Dei^adantt  *'  intending  to  vilify  and 
fcandalize  the  roemoryof  Sir  C*  Gaunter  Nrcdl,  die.  and 
ta  induce  a  belief  that  the  laid  Sir  C.  Gnunter  NicoH  had 
obt^ned  tht  order  of  knighthood  of  the  Bjth  by  vile  and 
(oainijalous  nQeans;f'  thereby  reBe^ittg  en  the  go'Ecmment 
wbjch  hfts  the  diftribuitioci  of  honauu  %  ^  that  he  had  aded 
as  aSr  enemy  tp  his  kingdom^  atnd  had  voted  as  a  member 
of  Parliament  corruptly  and  pernicioully,  contrary  to  bb 
duty,  &c.  and  maiicioudy.  to  fix  a  maik  of  infamy,  coin 
temptji  and  diihonouiy  on  the  memory,  name,  and  family^ 
of  the  faid  Sk  C^.  G4  Nicoll^  &tc.  and  to  ilir  up  ihe  hatf«d- 
and  evil  will  of  the  fobjeds  ot  the  King  againll  rbe  (Mitlf 
and  poflerity  of  the  faid  Sir  C.  G.  NicoU."  Now-,  10  hf 
in  general,  that  the  condud  of  a  dead  per fon  can  at  no  im» 
be  ^aJivaflGjd  *  to  bold  that,  even  after  ages  are  ptlTed»  the 
conduSof  bad  ntien  caflii^t  be  contraflcd  v^ith  the  good# 
would  be  to  cxcliide  the  mod  ufeful  part  of  hittory.  And 
t^^£o!fe  it  muft  be  aUowed  that  fuch  pubbeationi  ossf  ^ 
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fpay,  \9.heiher  foon  or  late  a,fter  the  death  of  the  parJty»  if  it  bo 
duo^  with  a  malevolent  purpofey.to  vilify  the  memory  of  tho 
dece^ifedy  and  with  a.view  tq  injure  hU  pofterity,  as  in.Rex  v« 
ChricAleyf  then  it  comes  within  the  rtile  dated  by  Hawkins^ 
then  it  IS  done  with  a  defign  to  break  the  peace,  and  then  it 
iKfConits  ilkgal.  But  on  that  qAiellipn  the  Jury  ought  to  have 
had  the  power  to  deliberate ;  fomexhing  like  that  which  wj» 
ftated  in  CAricAky*sf:sL(e,  and  in  Rex  v.  Hprm,  (C9wpi6y%)^ 
ihould  have,  been  ftated.  We  are  therefore  of- opinion  thait^ 
as  nothing  of  that  fort  is  dated  in  the  prefatory  pait  of  thit 
iodidmeoty  as  that:  it  was  publi(bed  with  an  intent  to  create 
any  til  blood,  or  to  throw  any  fcandal  on  the  fiimily  and  po^ 
fterity  of  Lord  Cowper,  or  to  induce  them  to  break  tl]» 
peace  in  vindicatiog  the  honour  of  the  family^  this  judg^ 
inem. ihould  be  arrefied*  » 

Rukabfolute  taarreft  the  judgmenl. 


Br  own    ^.    Harraden; 


One  German  gave  to  the  Defendant  a  note  of  hand  for£.Mi 
payable  to  him,  or  Order,  on  the  ad  of  November ;  and| 
payment  being  refufed  on  that  day,  the  PlaintifF  fued  out  a, 
bill  of  Middlesex  againft  the  Defendant  as  indorref,  on 
the  4th  of  November. 

On  the  5th  of  November  the  Defendant  tendered  the  mo* 
ney,  and  the  fame  was  refufed. 

The  qucftion  was.  Whether  three  days  grace  were  allowed 
upon  promiltory  notes  as  well  as  on  bills  of  exchange  ?  for,  if* 
^hey  were,  the  tender  Was  made  in  time ;  and  it  was  argued' 
that  though  before  the  ftatute  of  the  3  and  4  Arme^  cap.  9,  the 
lawilood  that  no  adion  could  be  brought  upon  a  promtflbry' 
note,  but  that  the  fame  was  merely  evidence  of  the  debt,  yet- 
fmce  that  ftatute,  thefe  notes  were  placed  wholly  on  the 
fame  footing  as  bills  of  exchange. 

Lord  Kenton,  Ch.  J. — This  queftionis  of  fuch  infi- 
nite importance  in  every  hour's  tranfeSion  in  the  com- 
mercial world,  that  (I  think)  we  (hould  not  difcharge  our 
duty  to  the  publick,  if  we  were  to  keep  this  matter  in  fuf-' 
peafe :  and  we  are  the  more  ready  to  deliver  oar  opinibo^' 
as  hil  ^uefthm  is  upon  the  record }  for  if  our  judgment  b^' 


allowed;  I  think  it  is  as  little  ( 
alfo  allowed  on  inland  bills ;  ai 
nfc  as  applicable  to  fome  of  th' 
cited.  It  is  not  too  much  to  f 
ccotlj  after  the  pafTing  of  the 
qucftions  were  not  fo  well  m 
fincc  ;  the  Judges  were  not  fo 
bat  they  have  now  raifed  a  fyf 
of  the  public^  without  depar 
But  when  it  is  dated  in  Lord  J 
ccruin  time  afligned  by  ttie  c 
payment  of  inland  bills  of  excl 
Judges  were  very  cauuous  on 
been  fettled  for  more  than  half 
able  at  the  fame  time  ^sforeig, 
has  been  argued  that  there  is  a 
bills  of  exchange  and  promiflbi 
reafbns  why  the  acceptor  of  th 
time  than  the  maker  of  the  ot 
diflFerence  whatever ;  they  bot 
fame  nature ;  and  when  the  a 
he  is  equally  bound  to  be  preps 
pointed  as  the  maker  of  the  pr< 
Then,  the  ground  on  whi« 
ceed  is  the  flatute  of  Anne ;  fi 
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as  bills  of  exchange^  and  (hall  be  negotiated  in  like  man- 
ner, &c.  it  is  enaded,  &c."  The  druggie  between  the 
merchants  and  the  courts  of  law  before  this  (latute  was^ 
whether  the  party  could  declare  on  thefe  notes  according  to 
the  cuftom  of  nnerchants ;  Lord  Holt  thought  liot:  but  this 
ftatute,  which  was  pafied  at  the  inftance  of  the  merchants^ 
has  nlade  thent  that  which  they  were  not  before ;  and  they 
are  now,  with  the  afliftance  of  the  ftatute,  a&ed  upon  as  if 
they  had  been  within  the  cullom  of  merchants.  The  ope^ 
rative  part  of  the  ftatute  proceeds  to  fay,  that  fuch  **  notes 
(hall  be  a(rignable  and  indorfable  over  in  the  fame  manner^ 
as  ihland  bills  of  exchiinge;  that  the  holders  may  main-» 
tain  aSions  on  them  in  fuch  manner  as  they  might  upon 
inland  bills  of  exchange  againft  the  makers  or  againft  the 
indnrfees,  in  like  manner  as  in  cafes  of  inland  bills  of  ex« 
change,  &c.  In  (hort,  they  were  wholly  to  atTume  the 
(hape  of  inland  bills  of  exchange.  The  cafe  cited  from 
Fortefcue,  indeed,  is  undoubtedly  againft  our  opinion :  but 
that  cafe  was  determined  when  the  dodrine  on  paper  cur* 
rency  was  not  fo  well  eftabli (lied  as  it  has  been  fincei  and  it 
has  been  conftantly  contradiQed  by  the  uniform  pradice  to 
this  time,  and  by  the  courts  of  law.  The  cafe  of  Tindal  v. 
Brown,  is,  in  my  opinion^  very  important;  that  cafe  was 
argued  feveral  times  To  this  Cour'>  and  afterwards  tti  the 
Exchequer  Chamber;  but  this  queftion  was  not  even  raifed^ 
though  it  would  have  been  deciiive,  if  well-founded;  and 
it  was  taken  for  granted  in  all  the  different  flages  of  that 
caufe  that  the  laches  of  tiie  holder  did  not  commence  until 
the  expiration  of  the  three  diys grace.  Therefore,  on  thd 
ASt  of  Parliament,  and  on  rhe  authorities,  I  think  we  are 
warranred  in  deciding  that  the  three  days  grace  ought  to  be 
allowed  on  promifTory  notes  as  well  as  on  bills  of  exchange  ; 
and  confequcntly,  that  rhe  tender  made  by  the  Defendant 
in  this  cafe  is  a  fufticient  anfwer  to  the  Pla\ntiff*s  a&ion. 
In  addition  to  thefe  conliderattons  we  are  now  told  that  it 
has  been  the  conftant  pradice  at  the  Banki  and  at  the  prin- 
cipal bankers,  to  make  this  allowance  on  promiflbry  notes. 
Then,  if  we  were  to  make  a  dccifion  in  opnofilion  to  all 
this  praftice,  it  wouM  l)e  at  tended  wii'n  the  moft  ferious 
ironfequences ;  for  thtfe  notes  are  circulated  not  only 
throughout  this  country,  but  alfo  over  feveral  other  coun- 
tries in  Europe:  many  of  them  h^ve  been  difcounted,  and 
intereft  taVen,  on  the  (uppofitlon  that  three  days  grace  are 
ailowi'd:  bar,  if  we  were  to  deter mine^that  no  futh  allow- 
ance ought  to  have  been  made,  all  thofe  parties  would  be 
involved  in  the  c time  of  ufiiry:  and  a%avtt,  x^lVk^ViUic^^ 
Vol.  J  J.  P  p  T«^»v 
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notesi  who  made  no  demand  on  the  makers  till  the  expi- 
ration of  the  three  days*  and  who  aftejrwarde  reforted  to  the 
indorfers,  will  have  been  guilty  of  laches.  Therefore,  I  am 
glad  to  find  that  the  latter  judicial  determinations,  and  the 
ftatute  of  Arme^  which  was  pafied  for  the  purpofe  of  pntting 
promiflbry  notes  on  the  fiinne  footing  with  biHs  of  ex- 
change, warrant  the  praQice  which  has  obbtained  in  thjb  re« 
fpeS,  notwithftanding  the  former  cafes  feem  to  be  agaioS 
it. 

AsHHURST>  J.— I  am  glad  that  this  cafe  is  brought  be« 
lore  the  Court  in  order  to  be  folemnly  determined ;  though! 
confefs  it  is  a  matter  of  aftonifhroent  to  me  that  thb  quef- 
tion.  could  ever  have  admitted  a  doubt  fince  the  ftatute  of 
Amie^  ,which  was  pafled  in  order  to  put  promiflbrf  notes  on 
the  fame  tooting  w  ith  blHs  of  exchange  in  aU  rerpe£U.  Tbf 
preamble  of  that  hO.  declares,  that,  for  certain  reafons  there 
mentioned,  both  ought  to  be  put  on  the  fame  footing;  and 
the  enading  part  fays,  that  anions  may  be  brought. on  the 
one  in  the  fame  manner  as  on  the  other.  Now,  if  they  were 
to  differ  in  fo  effential  a  point  as  that  now  contended  for 
by  the  Plaintiff,  they  could  not  be  faid  to  be  put  on  the 
fame  footing ;  nor  could  s)£lions  be  brought  on  promifTory 
notes  in  the  fame  manner  as  on  bills  of  exchange,  if  actions 
on  the  formtr  might  be  commenced  three  days  (boner 
than  on  the  Inner.  Ami  it  happens  very  fortunately  that, 
in  putting  this  conflrudion  on  the  ftatute  of  Anne^  our 
opinion  will  meet  the  general  concurrence  of  mankind. 

BuLLFR,  J. — The  queftion,  whether  three  days  grace 
(hall  or  fliali  not  he  allowed  on  promifTory  notes,  has  for 
many  years  pad  been  vcxafa  qtif/lh  \n  Wedminfier  Hall: 
but  the  pra&ice  among  merchants  and  bankers  has  been 
uniform  in  favour  of  the  indulgence.  The  doubt,  vrhich 
has  arifen  in  our  own  time,  has  been  principally  founded  on 
the  determination  of  Mr.  J.  Dcnnifon  at  ntfi priuji  though  it 
appears  that  the  Jury  there  faid  that  the  Judge's  opinion  was 
againft  the  pradice  :  and  that  cafe  has  ^tlways  been  hand^ 
down  in  print  with  a  quaere.  And  fynce  I  have  fat  upon 
the  Bench,  I  have  always  held  at  nip priui  ihat  the  three 
days  are  allowed,  whether  the  quellion  has  arlfcjt  on  t}^ 
fuppofed  laches  of  the  holder,  or  in  cafes  of  nfury.  The  cafips 
cited  by  the  Defendant's  counfel  are  cxtrcmtrly  material  \  for, 
though  they  do  not  dircflly  decide  the  quciiion,  thev  fht>* 
that  the  Courts  of  Weftminfter  have  thought  the  ^nalofj 
between  bills  of  exchange  and  promifTory  notes  Co  llropft 
that  the  rules  eflabliflied  with  refpc£l  to  oiie  ought  atfa  V^ 
prevail  as-  lo  iVvt  ovVvw*     ^>iOcv\&  vVa  ^eQeral.te£ 
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all  the  cafes  (ince  Lord  Mamfielt^  time.  Maoy  of  the  cafes 
alluded  to  by  the  PlaintiflTs  counfel  happened  before  the' 
ftatute  of  Armey  they  only  (hew  the  ilrong  difpofitioa 
wfaicli.Lprd  Ihtt  manifeded  on  all  occafions  to  dlfcourage 
promfiiibry  noies.  It  appears  from  theai,  that  Lord  JJoik^ 
and  the  merchants  wefe  perpetually  difputing  whether  e^ 
not  they  fhonld  be  put  oit  the  fanie  footing  with  bills  of 
exchange.  The  merbhants  did  not  contend  that  they  mig^ 
recover  ort  notes  in  plrticutar  cafes  only,  but  that  note^ 
ihoiild  be  univerfally  confidered  in  the  fame  light  as  bills  of 
exchange.  Upoii  that  ground  they  applied*  to  the  Legiflature 
ifor  relief;  and  their  condud  is  very  ftrong  to  (hew  what 
conftrudion  the  ftatute  of  if/wf  ought  to  receive.  The  lan- 
guage of  the  preamble  is  exprcfs  that  it  was  the  objeS  of  the 
Legiflature  to  piit  promiffory  notes  exactly  on  the  fame 
footing  with  inland  bills  of  exchange ;  and  the  enading 
part  purfues  that  intention.  Therefore^  though  it  hae  beeit 
now  attempted  to  make  a  diftinSion  bet^veen  bills  of  ex- 
change and  promiflbry  notes,  and  to  (hew  that  the  former 
only  are  benef)cial|  to  trade  and  qoo^merce,  yet  that  argu«, 
ment  is  not  now  open ;  for  the  Legiflature  have  faid  diredljf 
the  reverfe,  and  that  it  i^  for  the  beneiSt  of  commerce  tti^t 
they  (hould  be  on  the  fame  footing.  The  other  cafes,  cited 
by  the  PUintiflPs  counfel,  (hew  4iow  little  the  law  on  this 
fubjeft  was  formerly  underdood :  but,  whenever  thefe  kind 
of  cafes  have  been  difcufled  of  late  years,  the  Judges  have 
all  agreed  that  it  iseffential  to  the  welfare  of  the  trade  and 
commerce  of  the  country  that  fcwiie  certain  rules  (houKi  be 
c(iabli(hed  to  govern  all  cafes  in  future.  With  regard  to 
the  QiAom  of  roerchaiits:  it  is  true  ihat  a  party  cannot'de- 
dare  on  noiei^  on  the  cuftom,  but  he  ni^y  declare  on  tlie 
fta:ute,  which'  (hews  that  the  KQl\A  Parliament  has  beeri 
confidered  in  the  Courts  of  law  as  putting  them  on  the  famcl 
footing  with   bills  of  exchange. 

Gad SE,,  J.— On  reading  tlie  words  of  the  ftatute  6^ 
Anne^  1  have  no  doubt  whatever  but  that  to  this  purpofc 
notes  arc  put  on  the  fame  footing  with  bills  of  exchange. 
It  is  alfo  of  great  importance  to  confider,  that  the  cotem'^ 
poraneoUs  ufage  and  the  modern  praSi'ce  agree  with  this 
conftruftion;  and  therefore  it  would  be  attended  with  the 
moft  mifchievous  confequences  if  we  were  now  to  put  a 
different  conftruSion  on  it.  The  latecafes^  Heytin  v.  Adanir^ 
fQTiy  Orant  v.  Vau^han^  and  T*indal  v.  Brown^  though  not 
precifely  in  pointy  are  ftrOng  to  (hew  that  the  law  is  Is  it 
has  been  now  declared  to  be.  The  Cafe  of  May  v.  Cooper  h 
indeed  ftrOog  the  other  way:  but  ihM  c«l\«  Q^T\skQN.\^^vk^. 

P  p  a  .  ^^x\r;&% 
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portedi  the  true  anrwer  to  it  t9,  thtt  when  it  was  ^eter«* 
mined,  thefe  commercial  fubjtds  wer6  not  fo  well  invef- 
tigatedy  nor  confcquentiy  fo  well  underAood,  a»  they  are 
at  this  time.  And  it  is  very  probable*  that  Mr.  J.  Denmfin 
formed  his  opinion  in  Dexlaax  t.  Hood  on  that  of  M$j  r. 
Cooper :  but  he  was  milled  by  it.  Thefore,  on  tlio  generat 
reafontng  of  the  cafes  cited  by  the  Deifen^ant^  counfel,  and 
on  the  clear  anti  evident  intention  of  the  Legibtufe  in* 
pafling  the  ftatute  of  Jfme^  I  am  of  opinion  that  the  thretf 
days  grace  ought  to  be  allowed  on  promiffory  notes  as  welt 
as  on  bills  of  exchange. 

Judgment  for  the  Defendant. 


The  King  againjl  the  Inhabitants  of  Eatingtok. 


Two  Juftices  having  removed  Jacob  Harris,  the  pauper, 
from  Eatington  to  Hooke  Norton,  the  order  was  qualhtd, 
ilkpon  appeal  to  the  Seflions  upon  the  following 


CASE. 


The  pauper,  being  legally  fettled  at  Hooke  Norton,  mar- 
ried the  daughter  of  one  G.  Malinp,  who  was  feifed  in 
fee  of  a  cottage  in  Eatington,  in  which  he  refided.  Imme- 
diately upon  his  marriage,  in  1 780,  the  pauper  and  his  wife 
went  to  refidc  with  Malings  in  the  cottage,  where  they  re- 
fided for  three  months,  when  they  were  removed  by  an  or- 
der to  Hooke  Norton.  During  ih^  time  of  the  paupci^ 
Tcfidence  at  Hooke  Norton,  v/hich  was  about  a  year  and  an 
half,  an  only  fon  of  G.  Malings  died;  upon  which  C*  Ma- 
lings who  was  old  and  infirm,  applied  to  ihe  paitprr  and 
his  wife  to  come  and  live  with  him  ai  Eaiingdon,  and  cake 
care  of  him ;  and,  in  order  to  induce  him  fo  to  do,  afietd 
to  convey  the  cottage  to  the  pauper.  A^cordmgl)',  by  in- 
dentures of  leafe  and  relcafe,  dated  the  2tft  *ind  ^i^tlt  of 
November,  1783,  G.  Malings,  in  conlidcrauoo  of  j^.jti 
therein  mentioned  to  be  paid  by  the  pauper  10  Mali^, 
granted,  and  conveyed,  the  cottage  to  ihc  pauper  in  fee. 
In  the  relcafe  was  vVvt^c\\o^\tv^^rovifo;  'dis.  '*  Provided 
always,  and  \l  UVvetda^  ^^Oi^x^^^v^^^^t^^^^^^l^ 
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4e  faid  parties  to  thefe  prefents^  and  it  is  their  true  inteJiit 
and  iTieaning^  that  it  (ball  and  may  be  lawful  to  and  for  the 
faid  G.  Malings  to  live^  inhabit,  dwell  in,  andoccupy,  the 
faid  cottage  or  tenement,  with  the  appurtenances,  as  he  here- 
tofore has  done,  and  now  does,  for  and  during  the  term  of 
his  natural  life ;  any  thing  t^rein  before  contained  to  the , 
contrary  thereof  in  any  wife  noiwithftanding."     No  money 
ivas  paid  by  the  pauper  to  G.  Malings  at  the  time  of  the  , 
execution  of  the  deed,    as  a  conficWration  for  the  pur-, 
chafer  but  the  premifes  were  then  of  the  full  value  of 
j^,30.     Imnoediately  after  the  deed  was  executed,  the  pauper 
and  his  wife  went  to  refideat  Eatington  with  G.  Malings  at 
this  boufe,  fo  conveyed,  and  refided  there  with  him  till  they 
were  removed  by  the  prefent  order.     In  1 73  <  a  mortgage  of 
the  cottage  was  executed  by  the  pauper  for  £.^2,  the  whole 
of  which  he  received*     In  xMay  1790,  a  conveyance  of  the  , 
^cottage  was  exequted  by  the  pauper  and  Q.  M^&lingsto, 
W.  Harris  in  fee;  j^.^i^  part  of  the  confider^tion  money, 
were  received  by  the  pauper,  and  the  remaining  j^.3  were 
paid  to  G.  Malings.     The  Court  of  Quarter  Seflfions  were 
of  opipion  thgt  there  w^s  no  fraud  in  any  p^rt  gi  the  tranf-*, 
adion. 

Lord  Kenyom,  Ch.  J.-^-rThe  material  qiieftioo  here  is^ 
Whether  by  the  conveyance  by  Icafe  and  releafe  an  imme- 
diate eftate  in  poiTeiKon  was  velkd  in  the  r^leal'ee?  for  it  is 
admitted  that,  unlefs  it  cqnveyed  an  eflace  of  prefent  inte- 
reft,  the  pauper  did  not  gain  a  fettlement  by  refiding  in 
Eatington.  It  has  been  contended  that,  the  former  part  of 
the  releafe  having  conveyed  a  fee  to  the  pauper,  the  fcibfe- 
quent  provifo  is  fo  totally  repugnant  to  ir,  that  it  mud  be 
rejeded.  But  an  eftate  for  life  to  one  is  not  totally  rer 
pugnant  to,  but  copAftent  with,  an  eflate  in  remainder  to 
another.  And  it  cannot  be  contended  that  the  provifo  muft 
be  reje^ed  bc^aufe  it  Aands  lafl  in  the  deed,  and  reftrains- 
ihe  eftate  before  created  ;  for  in  all  deeds  of  fettlement,. 
where  ufes  are  firfi  limited,  var'^ous  powers,  exceptions,  and 
differe^it  modifications  of  them»  which  are  to  afife  as  (hift- 
ing  ufes,  are  afterwards  introduced.  Then,  if  it  be  imma- 
terial in  what  part  of  the  deed  the  provifo  is  inferted  (and 
yideed  it  is  fo),  the  fair  conftruiSion  of  the  whole  deed,^ 
taken  together,  is^  that  an  cA^te  for  life  was  referved  to 
the  father,  and  at)  cfla^e  in  remainder  granted  to.  the 
pauper.  If  tbis  queftioo  h^jd.  depended,  on  the  fird  words* 
in  the  provifo,  I  ibould  have  thought  that  they  would  have 
\ftcn  fatisfied  by  determtoing  that  only  a  liberty  to  inhabit 
(be.  cottage  wa^referved  to  the  father:  but  the  word  <<  oc* 


cupy'*  ctrnerthe  imel^  rcTervctf 'ftil  &rtber»  «^^ 
xHiiy  the  whole  eftttt  wts  intended  Mlbe  fe«liHii#d  lo  biflu 
And  H  we  wert  to  |^  into  the  fnt^equent*tniiiGMi&^ 

3anifeft  that  this  was  the  tmention  <riF  thepinjcfi  totlit 
ther  joined  vitK^  foii^^ltw  in^malung  the  convtjpiiaat 
in  17969  i^hids(hfw4that  thel^'ptrtiesthdliftlveim 
tiieir'  had  power  to  cootey.  If  fnch  be  the  epaftf  a^Bdo'dF 
%Yit  conveyance)  the  etlare  in  renuiihdifr  W^s'oot  omm  UNO 
ppfleflion  when  the  ord^  of  renioval  wts  inadts  and  con- 
liRpiently  the  pauper  had  hot  tKat  which  was  peceflary  la 
confer  on  him  a  (ettlemcnti;  namety,  a  prefent  inrtidC 
Therefore  it  is  uiineceflary  to  go  into  the  other  point.  <' 

A8HHURST9  J.— In  whatever  Ikht  this  cafe  is  coofidered 
th6  pauper  had  nof  ftrch  an  tntereif  ais  fnritled  biin  k)  faiq 
a  fettlemcftt  in  Eatington.  If  this  be  conltdered  iMia.^up* 
chafe  for  a  pecuniary  con&deriirttoni  -  ft  was  not  of  the  value 
of'/.  30,  kfter'deduding  the  father's  life  eftaie.  But  thdi 
it  was  contended,  that  this  conveyaiKe  was  madle  as  well  fa| 
confidcration  of  blood  and  natural  love  and  affe6lion  as  of 
ihoney ;  and  therefore  that  it  does  not  tonie  within  the 
flat.  9  Geo,  I. ;  even  taking  that  to  be  foy'^tt  {hews  what  was 
the  intent  Ton  of  the  parties,  and  falls-in  with  the  conftnic* 
lion  put  onrthe  deed  by  my  Lord;  that  the  father  only  con- 
veyed the  rcniain^cr  to  bis  fon-in-IaW|  expedant  on  fhede* 
termination  of  his  own  life  e(^ate.  The  word  "  occopy** 
in  the  provifo  is  est tremely  material  to  (hew  that  the  deed 
ihuft  have  this  operation;  for  it  is  a  refcrvation  of  the  thinj 
i'tfelf,  of*  the  whole  eftate.  For  a  licence  to  occupy  an  eftate 
fbr  a  particular  time,'  is  a  leafe  of  the  whole  eftate  for 
that  time.  Therefore  the  fon-io-!aw'  had  no  right  to 
the  poflfefljon  of  the  cottage  during  his'  father*^  life,  «ad 
cohfequisntly  did  not  gain  a  fetilement  by  living  there* 
'  BuLLtR,  y,' — The  material  queftion  is,  Whether,  by  tb».^H 
terms  of  the  provifo,  the  father  is  to  be  conrtiiertd  as  hif-'^^^ 
ing  referved  merely  the  liberty  to  live  in  fbe  cottage,  or  Hi  I 
eftate  for  life?  and"  there  is  no  doubt  but  that  the  lauer  was  ) 
intended;  bomethirjg  more  was  meant  than  a  bare  Ikrnco 
to  inhabit  or  live  in  the  houfe,  for  the  word  **  occupy^**  if 
^dded  td  them;  and  it  does  not*  even  rtft  there;  for  ihefft^^ 
^t  followed  by  other  words,  **  as  he  heretofore  has  done^ 
ahd  now  does,  tor  life.'*  Then  how  did  he  occupy  it  be 
foi*^?  He  had  Mf  wAoh  before.  It  it  had  been  infefidw 
tJiat  the  father-in-law  (hould  reftrve  merely  a  rr^ht  to  liv^ 
in  the  cottage,  and  that  the  fonio-law  thould  alfo  have  ihe 
fairicrighi  during  the  father's  life,  the  former  would  have 
rpfer Vcd-  is  right  16  mVi^>d\\  ^rticulatr  T^-^mi  m  the  htmfet 
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he  refcrvcd  tie  whole  for  his  life,  The  intention  therefore 
dcatly  was  that  the  father-in  law  (hould  enjoy  the  eftalc 
for  his  l(fe»  and  that  the  pauper  (hould  only  take  the  re* 
oiainder  ezpedaqt  thereon. 

Order  of  Sei&ons  qua(hed« 


Leftley    -u.    Mills. 


This  was  an  adion  upon  an  inland  bill  of  exchange, 
payable  14  days  after  fight,  which  was  accepted  by  the  De- 
fendant on  the  7th  of  April,  1790,  and,  of  courfe,  became 
payable  on  the  24th  fcilowing,  fuppofing  three  days-grace 
were  allowed  upon  it.  The  bill  was  prefented  for  payment 
at  the  Defendant'^  houfe  oe  the  24th,  and  notice  left  that  it 
lay  at  the  Defendant's  Bankers,  Lockart's  ^  but  the  bill  not 
being  paid  at  8  o'clock  that  night,  a  Notary's  Clerk  called 
at  the  Defendant's  who  then  tendered  the  amount  of  the 
^ill,  but  refufed  to  pay  2s«  td.  which  was  demanded  foe 
noting  it. 

Upon  which  this  adion  was  brought ;  and  Lord  Kenyoa, 
i)efore  whom  the  caule  was  tried,  direded  the  Jury  that  a 
^tender  of  the  amount  qf  the  bill  at  any  time  of  the  day  it 
became  due  was  fufficient  4  and  a  yerdid  was  accordingly 
found  for  the  Defendant. 

Now,  upon  a  Rule  for  a  new  Trial,  the  queftion  came 
before  the  Court,  Whether  the  2s«  6d.  the  charge  for  noting 
the  bill,  ought  to  have  been  part  of  the  tender ;  and  whether 
the  acceptor  had  till  12  o'clock  at  night  to  pay  the  bill  in, 
or  whether  the  bill  became  due  on  the  demand  of  payment 
in  the  former  part  of  Uie  day }  Th^  Court  gave  Judgment 
as  follows: 

Lord  Kenyon,  Ch.  J. — The queftion herets, On  what 
day  and  at  what  time  the  Defendant  was  bound  to  pay  this 
bill  ?  According  to  the  nature  of  the  contrad,  the  accept- 
ance was  an  undertaking  to  pay  the  bill  on  the  laft  of  the 
three  days  of  grace.  Now,  tinlefs  there  be  fomethtng  in 
this  cafe  to  diftidguilb  it  from  other  contra6ls,  it  muft  be 
governed  by  the  fame  rules.  In  the  cafe  of  mortgages, 
bonds,  and. a  variety  o£  other  inftruments,  whereby  parties 
oblige  themfelves  to  the  performance  of  certain  duties,  as  to  ^ 
pay  money  within  a  certain  time,  we  find  the  rule  to  be^ 
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vithout  any  exception*  that  the  party  bound  has  till  the 
]aft  moment  of  the  dny  to  deliver  himfelf  from  the  obli- 
gation by  paying.  The  (irft  cafe,  in  point  of  time,  is  that 
of  Hudfun  V.  Barton^  1  RoL  Rep.  189;  where  Lord  Cit# 
faidy  that  a  debtor  is  not  bound  to  pay  till  the  laft  hour  of 
the  day ;  and  though  Haughty  J.  feemed  to  differ  from  Lord 
Coke  that  difference  was  applicable  to  another  part  of  the 
cafe.  Lord  Hale  alfo,  in  Kabel  v.  Faugkan,  i  S^umd.  287, 
was  of  this  opinion,  and  faid  that  rent  was  nor  due  till  the 
laft  inftant  of  the  day.  Mottr  122,  pi  166 ;  and  Salk.  578, 
zxt  to  the  fame  effed.  And  I  find  no  authority  to  the  con- 
trary ;  therefore  the  law  muft  be  the  fame  here  as  in  other 
(rafes.  It  may  be  faid,  that  there  is  a  difference  in  the  law 
as  applicable  to  contrads  and  forfeittires;  but  it  is  better 
that  ihere  (hould  be  one  general  and  invariable  rule  for  all 
cafes,  and  adapted  to  the  iinderftanding  of  ail  men.  Now, 
if  a  party  is  to  perform  a  cc^rtain  thing  on  a  given  day,  in 
order  to  prevent  his  incurring  the  guilt  of  a  crime»  as,  for 
inftance,  a  bankrupt  to  furrender,  it  is  clear  that  if  he  fur- 
render  on  the  )a!^  inft^nt  of  the  dav,  it  is  fufficienr.  And 
It  is  the  common  pradlice  for  the  Commiflioners  to  atttnd 
till  1 2  oVlock  at  night  on  fuch  occafions,  if  the  bankrupt 
do  not  furrender  b-fore.  And  in  the  cafe  of  hills  of  ex- 
change, ir  cannot  l»e  fdiil,  that  due  ddi^cnce  is  not  ufed,  if 
demand  bo  m.^de  on  the  dav  after  rhc>  l)^'Come  due.  There- 
fore it  fcem^  to  me  that  in  this  cafe  the  Plaintiff  was  en- 
deavouiin^  to  iinpofe  term?  which  are  not  warranted.  But 
even  if  ilicre  he  any  difference  between  bills  of  exchange 
and  o»i-.cr  contritis  in  this  re!'pc£t,  and  that,  for  reafons 
whicii  hm-c  not  Iven  ftaled,  the  party  has  not  the  whole 
day  to  |.;iy  the  lormer,  the  objections  made  by  the  Defen- 
dant's coiinfcl  arc  dccifive.  '1  here  could  be  no  proicft  of 
an  inlanu  hill  of  exchange  before  the  ftatute  of  WiUtam\ 
and  that  {lari!;c  only  gives  a  profeff  upon  bills  payable  at  a 
ccrt.iin  number  of  days  ofter  date  \  whereas  this  is  a  bdl 
piyablc  i.^  d-.iys  nft^r  fahty  U[>nn  wliich  the  ffaiutc  does  HOC 
uiluch.  And  even  in  citfe^s  to  which  that  ftatute  does  ap- 
plv,  it  fays  exTrcfsly  that  the  holder  may  proteft  CheM 
eft  r  the  r^pirut:::;  of  three  days  after  ihie*  bill  l)econnci'4M| 
then  it  is  that  the  pux^cr  to  proicll  arifes;  but  herie  the  PUl^ 
tiff  "otid  the  bill  (»vhich  is  a  preliminary  ftep  to  llieplii' 
teft)  bctr,rc  that  time.  The  acceptor,  in  this  tafej-M^  , 
doub-edly  vva>  obliged  to  go  to  the  holder  of  the  bHl  #|HMI 
]t  btcamt-  due  ;  afid  if  he  did  not  at  that  time  lllillilf  Itjr 
amount  of  the  hill,  the  l.oider  might  have  cominMMii^ift 
'^flioq  agki\u\\  \\vm  v»\\V.c,w\  ^^im-wv^w^j^  ^^meiit :  :W^4a.- 
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this  cafe  the  acceptor  tendered  ihe  money  withUi  the  time 
allowed  him  by  the  law.  And  if  we  were  driven  to  the 
neceiFity  ot  confidering  the  amount  of  the  tender  under  the 
ftatute,  in  point  of  hO.  there  was  a  tender  of  6d.  which  is 
the  exad  fum  given  by  the  (latute  in  the  cafe  of  protefting 
inland  bills  gf  exchange.  Therefore,  in  every  view  of  tht$ 
cafe,  I  am  of  opinion  that  the  Defendant  did  every  thing 
that  the  law  required  of  bim,  and  that  the  Plaintiff  is  not 
entitled  to  recover. 

AsHHURST,  J.— This  is  fo  clear  on  the  AS  of  Parlia- 
ment that  it  is  not  neceflary  to  add  any  thing  to  what  my 
Lord  has  faid. 

BuLLER,  J. — As  to  the  event  of  this  rule,  I  moft  tho<- 
roughly  concur  in  opinion  with  the  Court.  But  I  cannot 
refrain  from  expreffing  my  diflent  to  what  has  fallen  from 
my  Lord,  refpeding  the  time  when  the  payment  of  bills  of 
exchange  may  be  enforced.  The  rule  as  to  the  tinoe  of  pay- 
ing rent,  or  any  of  the  other  cafes  mentioned  by  my -Lord, 
cannot,  I  think,  apply  to  this  cafe.  But  one  of  the  Plain-' 
tiff's  counfel  hascorreSly  flatted  the  nature  of  the  accept 
tor's  undertaking,  which  is,  to  pay  the  bill  on  demand  on  any 
fart  of  the  third  day  of  grace ;  and  that  rule  is  now  fo  well 
eftabliihed,  that  it  will  be  extremely  dangerous  to  depart 
from  it.  With  regard  to  foreign  bills  of  exchange,  all  the 
books  agree  that  the  proteft  mud  be  made  on  the  lad  day 
of  grace:  now  that  fuppofes  a  default  in  payment,  for  a 
proteft  cannot  exift  unlefs  default  be  made.  But  if  the  party 
has  till  the  laft  moment  of  the  day  to  pay  the  bill,  the  pror 
teft  cannot  be  made  on  that  day.  Therefore  the  ufgge  on 
bills  of  exchange  is  eftabliffied  ;  they  are  payable  any  time 
on  the  laft  day  of  grace  on  demand,  provided  that  demand 
be  made  within  reafonable  hours.  A  demand  at  a  very  early 
hour  of  the  day,  at  two  or  three  o'clock  in  the  morning, 
would  be  at  an  unreafonable  hour :  but,  on  the  other  hand, 
to  fay  that  the  demand  (hould  be  poftponed  till  midnight,^ 
would  be  to  eftablifh  a  rule  attended  with  mifchievous  con- 
fequences.  If  this  cafe  were  to  be  governed  by  any  analogy 
to  the  demand  of  rent,  payment  of  a  bill  of  exchange 
could  not  be  demanded  till  fun-fet ;  and  if  fo,  the  fttuation 
of  bankers  would  be  extremely  hazardous :  for  they  would 
then  be  obliged  to  fend  out  their  clerks  at  night  with  bills 
to  i,  very  coufiderable  anH)unf,  all  of  which  mud  be  pre- 
fented  within  a  ihort  fpace  of  time,  though  to  houfes  in 
flifferent  parts  of  the  town.  However,  this  confideration  ^ 
seed  not  be  further  purfued  for  the  determination  of  this 
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ctfe.  For  thii  rale  mift be  dUchuged,  teirhaftevcr  vie v  it 
M  coafidered.  Even  irtUs  had  bc«i  •  fomgo  IhU  of  ex* 
thtnge,  there  would  htve  beea  no  preteooe  for  the  danud 
%rhich  the  PUintiflF  imde.  It  ,wai  pro^ly  faid  by  one  of 
the  witneOeiy  chat  the  feet  of  the  notary  ant  (ormimg  mi 
Jenumdtng.  In  making  a  proteft  there  are.  three  thingi.to 
be  done ;  the  noting,  demaiiditig»  and  drawtagHip.the  p<o* 
teft.  The  noting  is  unknown  in  the  taw^  at  diiingoilhed 
from  the  proteft;  it  is  merely  a  preliminary  Aep  U»the  pro* 
teft,  and' hat  grown  into  pridtce  wiihia  theft  ttw  yean. 
But,  inthitcakytheNocary't  Ciefl^Hiafkiaiiotean  the^biil 
merely  for  his  own  convenience;  only  t6  fave  hinfidf 
troubie,  in  the  fame  aaanncr  at  Bcnkeni'  Cleric  fatqtiantly 
nirrite  on  the  bill,  **  received  the  cootfiiM/'  even  before  cbey 
go  out  of  ther  mafter's  office;  and  which  woada.  ^re  aim^ 
vraidt  ftrack  out,  if  the  Ull  be  not  paid.  The  inc^  aai 
the  material  part,  it  the  malungof  the  deaiaiid :  theperiy^ 
making  the  demand,  mnft  have  antbortty  to. receive  thft 
money;  and,  in  cafe  that  is  reitifed,  the  drawing- up  of  the 
proceil  is  mere  matter  of  form  ;  bat  if  theperfoo,  on  whom 
the  demand  is  made,  be  ready  to  pay  the .  amount  of  the 
bin,  he  does  all  that  the  law  requires  of  him.  Therefore,  if 
ihit  had  been  the  cafe  of  a  foreign  bit!  of  exchange,  the 
Defendant  would  not  have  been  liable  to  pay  the  feet  ef 
protefting,  becaufc  he  was  refidy  to  pay  when  the  demand 
vas  made.  It  it  material  too  to  confider  by  whom  the  de- 
mand was  made  in  this  cafe;  1  am  not  (atisfied  that  it  was 
-a  proper -demand,  for  it  was  only*  made  hy  the  Banker^t 
Clerk.  The  demand  of  a  foreign  bilF  muft  he  made  by  a 
Kotary  Public;  to  whom  credit  is  g'tven,  becaufe  he  is. a 
public  officer.  However,  in  this  cafe,  there  could  be  na 
proteft  at  all :  it  is  dear  that,  at  common  law,  no  proteft 
was  required  on  an  inltnd  bill  of  exchange^  it  it  only  oaadt. 
under  the  ftatute  of  William^  which  does  not  apply  to  ihil 
cafe,  for  the  reafons  already  given.  ' 

Ride  difcbargedft 
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Retl  v.  the  Inhabitants  of  St.  Petrox,  in  Darmouth. 
CASE. 


John  Han4>rmg,  the  &ttier  of  the  pauper'i  hufbsod  John 
Hambling  Heceafcd,  having  been  told  by  the  parifli^fSccrs 
of  Townftall»  that  they  would  give  him  zos,  to  bind  out  Vn 
fon  an  apprentice  if  he  would  find  a  place  for  him,  did,  io 
July  1768s  agrte  with  Mary  Hayne,  widow,  who  occupied 
a  farm  in  Slapton,  to  bind  hia  fon  John  Hambling,  deceafed, 
then  aged  about  eight  years,  an  apprentice  to  Kichard 
Hayne,  fon  of  Mary  Hayne,  who  was  then  between  the  ago 
of  14  aod  15,  and  was  then  refident  in  his  mother's  houia 
as  a  part  of  bcr  fatniiy,  and  had  no  habitation  ocrbufinefs 
of  his  own.  When  this  agreement  was  made  between 
Hambling  the  father  and  Mary  Hayne,  they  alfo  agreed  th^t 
he,  Hambling,  (hould  pay  to  Mary  HaynfS  20/.  as  a  coat 
fideration  for  fuch  apprentice(bip ;  but  it  did  not  appear 
that  Mary  Hayne  knew  that  any  promife  was  made  by  tbo 
pverfeers  of  Townftall  to  Hambling,  withrefpe£ltothe  ad^ 
vancing  of  any  money  to  him  for  this  p^rpofe.  Han^blin|[^ 
the  father,  afterwards  received  20/.  from  the  chiu'cbwiiri* 
dens  and  overfeers  of  Towoftall,  5/.  of  which  he  paid  ta 
Mary  Hayne,  and  promifed  to  pay  her  the  reft  at  5/.  a 
time,  but  applied  the  remaining  15/.  tohisownufe.  It 
appeared  by  the  indenture  cif  apprenticeflup,  dated  21ft  JolVf 
1 76&,  that  John  Hambling,  the  fon,  of  his  own  free  wittj 
and  with  the  cpnfent  of  his  father,  voluntarily  bound  hioH 
£elf  apprentice  to  Richard  Hayne,  of  Slapton,  till  be  ihould 
attain  the  age  of  21,  to  learn  the  art  of  hui^andry.  Thia 
indenture  was  figned  by  Hambl'uig  the  father,  and  Hambling 
the  fon,  and  by  Richard  Hayne ;  and  was  (lamped:  with  an^ 
^half-crown  ftamp>  but  had  no  ftamp  thereQn  for  the  confi.^ 
deration  money.  Some  time  in  April,  previous  to  the  datQ 
of  the  indenture^  J.  Hsmbling,  the  father,  received  from 
the  pariib  of  Townllall  fi.ve  (hillings  as  need-money,  he 
having  applied  for  relief.  J.  Hambling, .  the  fon,  lived  in 
Mary  Hayoe's  hoiife;  in  Slapton  till  he  was  20  years  old. 

Two  Juftices  removed  Aone  Hambling,  widow  of  the 
laid  John  (i^tmhUQg».  tb^  foii>  from  St*  Petrox  to  Slapton^ 

The 
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The Seffioni qmfhcd  the  ortler, juid  BaMAt  ctfeabofe* 
n^tioncd ;  and  it  wis  nerw  coatCDdcd^  in  fuppoit  oF  the 
Order  of  Seflion,  that  the  indenture  was  void^  becaofe  the 
fttmp-duty  had  not  been  paid  upon  the  confideratioD-fiiP- 
nejof  00/. 

Lord  Kektow,  Ch.^J.---It  has  been  very  propeily  ad« 
mitted  that  this  indenture  of  appreolicefliip  was  not  abTo-. 
lutely  void»  on  accountof  the  infancy  of  the  parties,  but 
only  ▼oidabie»  and  that,  unlefs  there  be  fome  other  obgec^ 
lion,  the  pauper  is  entitled  to  ihe  b«ie6tof  the  appren* 
ticefliip.  Bot  it  has  been  contended  that  it  isiroid  on  an- 
other ground,  namdy,  for  the  want  of  an  addittoaal  llaap 
for  the  con(ideration*nioney  of  20/.  giveawith  the  appiioi* 
tice^  and  that  this  dbek  not  come  within  the  provilb,  in  the 
ftatute  of  8  Ante,  cap.  9,  f  35,  36,  nelative  to  funis  given 
with  apprentices  ai  the  puhKe  ekmrge  •/  mtf  pmjhf  or  by  cr 
out  of  any  public  charity.  But  I  think  there  is  no  fana- 
dation  for  the  argument.  We  muft  coniider  this  to  be  a  ^ 
fair  binding  to  the  fon,  becaufe  the  Seffions  have  not  ftated 
that  it  WIS  fraudulent.  Then  if  it  were,  as  it  profefled  to 
be,  a  binding  to  the  Ton,  and  not  colourably  to  the  mo- 
ther, the  ftatute  requires  no  duty  for  the  confideratton  mo- 
ney, even  though  the  money  were  not  r^ifed  at  the  charge 
of  the  pari(h.  The  Ad  of  Parliament,  taking  it  altoge- 
ther, undoubtedly  impofes  the  duty  on  money  paid  to  the 
mafler  or  miflrefs  only ;  for  it  fays,  **  that  every  mafter,  or 
miftrefs,  to  or  with  whoni,  er  to  whofe  ufe^  an^  fum  JbiJl  h$ 
given^  paid,  fecured,  or  contraQed,  for  or  in  refpeSi  of  any 
fach  apprentice,  &c."  Now  here  the  matter  did  not  receive 
the  money  which  was  given  with  the  apprenttcej  but  foe 
reafons  (not  here  dated)  his  mother  received  it  |  and  it  n 
not  ftated  that  ftie  received  it  as  agent  fir  herfon.  But  even 
fuppofing  that  the  mafter  had  received  or  contraSed  fol"  iha 
confidcration-money,  it  was  not  fubje€k  to  the  ckity  impckfd 
by  the  ftatute  oi  AnnCy  becaufe  it  was  money  raifcd  at  »he 
common  and  fmblic  char^f  of  the  parijb  of  TownftaM,  and  at 
fuch  It  comes  wirhin  the  provifo  in  that  k&.  Itwasn/- 
fumed,  in  argument,  as  a  pro|>ofition  ihai  there  can  be  no, 
binding  of  any  parifli  apprenucc  wiihii^  the  meaning  of  this 
provifo,  unlefs  it  be  a  compulfory  bimnng  umic^r  ihc  43  oi 
Elizchethf  with  the  concuirence  of  two  magillratcs,  Btii 
that  cannot  l^  the  conftruflion  of  that  ftatuic  ;  for  one  of 
the  purpofes  of  ratfing  rates  for  the  relief  of  iKe  poor  w« 
to  put  out  children  apprentices,  at  the  ex  pence  of  the  psnll 
That  is  not  reftraii 
'  which  is  under 


ratting  rates  tor  the  relief  01  ihe  poor  w« 
dren  apprentices,  at  the  ex  pence  of  the  psnfb^ 
trained  to  the  cafe  of  a  comptilfory  hindin|fl 
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ASt  is  as  well  anfwered  by  a  binding  with  the  confent  of 
the  parents  as  by  a  compulfory  binding  without  their  inter- 
ference. All  that  is  required  \s,  that  the  binding  Ihould  be 
obligatory  oti  tjie  children.  If  .the  parents  difcharge  their 
duty  to  the  children,  then  there  is  no  neceflity  for  the  in- 
terference of  the  magifirates  and  pari (h  officers:  but  if  the 
parents  neglefifc  their  duty,  or  are  not  able  to  procure  mafters^ 
then  the  parifh  officers  are  bound  to  interpofc,  and  they  ftand 
in  loco parentum.  Then  in  this  cafe  the  coniideration  roooey 
was  advanced  by  the  parifh  officers ;  it  came  oQfbf  a  food 
excepted  by  the  ftatute  of  Anne.  Therefore  on  both  the 
points,  (irft,  that  there  was  no  money  for  which  any  duty 
was  payable  under  any  circumftances,  or,  fecondly,- (if  there 
were)  that  it  was  excepted  in  this  cafe,  as  the  money  was 
paid  at  the  public  charge  of  the  parifh,  •  I  am  of  opinion^ 
that  the  pauper  gained  a  fettlement  in  Slapton,  by  ferving 
under  this  indenture,  and  confequently  that  the  order  of 
feflions  (hould  be  quafhed. 

AsHHURST,  J.— It  is  not  neceffary  to  go  into  the  firft 
objedion,  that  the  money  was  paid  to  the  mafler  of  the  ap- 
prentice, and  not  to  his  mother,  becaufe  the  other  objedioa 
is  decifive,  namely,  that  this  money  was  paid  out  of  the 
public  fund  of  the  parifli.  Though  the  Legiilature,  in 
•pafling  the  (latute  of  Elizabith^  might  have  chiefly  provided 
for  the  cafe  of  a  compulfory  binding,  yet  it  cannot  be 
fuppofed  that  that  a3  does  not  extend  to  voluntary  bindings 
at  the  public' charge  of  the  parifb.  This  was  a  binding  at 
the  public  expence  of  the  pari(h,  and  therefore  comes  wuhia 
the  exception  in  the  (tatute  of  Anne. 

Order  of  Seffions  quafljed. 
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CASE. 


The  paoper  was  born  io  CoHiRf^oani  Kmgfkn#  wboi 
bit  father  aiid  aotber  were  refuling  theit  onder  a  ewtifieaie 
from  Froxfidd.  At  the  ^gt  of  1 9  he  wm  hired  fbf  a  ycar.lf 
fenre  T.  Childt  of  Buckholt  Farrti^  ts  »  carter,  wMdi  he 
iisrved  aeoordingly.  Buckbok  Farm  if  catniparodiial;  ii 
not  a  townfliip  or  ^U ;  and  ha»  nejmiHflMiffieera.  After  the 
poufwr  had  ferv^  the  year  at  Buckholt^  he  renimed  cd 
Collingbooni  Kin^pn>;  and  then,  being  uomarrtcidf  imder 
age,  and  not  having  doiie  any  aQ  t6  gaia  a  ftttloiteDl  in  hii 
ov^n  right  further  than  as  aforefaid^  h^  tras  hired  to^  and  « 
lerved)  S.  Andrews  of  that  pari(h  for  a  yaafr.  The  Court  of 
Seffions,  being  of  opinion  that  the  pauper  was  not  enmnc^ 
pared,  and  that  the  certificate  was  not  diicfaa^ed  fo  as  tO 
enable  him  to  gain  a  fettlement  in  CoUingboum  Ktngflon 
by  hiring  and  fervice^  quaflied  the  order  of  the  two  jafticcs, 
removing  him  from  Collingbourn  Ducis  to  CoUii^boura 
Ktngfton. 

Lord  Kentok,  Ch.  J.— -It  is  extremely  clear  that>  if  the 
pauper  had  ferved  a  year  under  a  yearly  hiring  in  Colling- 
bourn  Kingfton,  before  hcf  went  to  Budkholt,  he  coidd  not 
thereby  have  gained  a  fettlement  in  that  pan(b»  while  the 
certificate  was  in  force,  on  account  of  the  ftatuteof  JViUimii 
It  is  equally  clear,  that,  if  Buckholt  bad  not  been  an  extrapa^ 
rochial  place,  his  fervice  under  the  hiring  ftated  in  theaffti 
would  have  difcharged  him  from  the  protedion  of  the  ccrti-  M 
ficate  in  CoUingboum  Kingfton;  bccaufe  then  the  ccnifi-  ■ 
cate,  which  afleried  that  he  was  fettled  in  Frox field,  would 
not  have  been  true  in  fad,  inafmoch  as  it  would  in  ihat 
cafe  have  been  fuperfeded  by  a  fubfcquent  fettlement.  But 
Buckholt  not  being  a  parilh  ^.wherein  a  fettlement  could  be 
gained,  the  queAion  is,  Whether  by  anVj  and  what  meanv 
the  certificate  as  to  this  pauper  was  <iifch 3 r^cd?  Iitcatesof 
this  kind,  where  the  dccifions  of  this  Court  arc  ro  guide  tb« 
judgments  of  the  magiftrates,  it  is  of  great  tinporimfKC  ihat 
iliey  (bould  be  confident.  Now,  I  am  not  able  to  dillipgu'ifti 
this  cafe  from  the  principle  laid  down  in  R. 
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Ttvamhrookes,  It  was  there  held,  that  a  perfon  underage,  who 
after  being  abfent  from  his  father's  family  for  a  confiderable 
time,  returned  to  it  before  he  was  an  adult,  or  married,  and 
before  he  had  acquired  a  fettlenient  for  himfeif,  was  not 
emancipated,  but  was  intitled  to  the  benefit  of  his  father^s 
fettlement.  So  in  this  ^afe  the  fon  returned  before  he  had 
attained  the  age  of  21,  not  having  gained  any  fettlement  for 
himfcif  diftina  from  that  of  his  father,  nor  having  become 
the  head  of  a  family,  and  therefore  this  cafe  muft  be  go- 
verned by  that  of  Witton  cum  Twambrookes.  The  difttodioa 
which  ha^  been  attempted  to  be  taken  between,  fome  of  the 
former  cafes  and  the  prefent,  that  here  the  fon  put  himfcif 
out  to  fervice,  is  not  material ;  for  till  tbe  age  of  21.9  not 
having  done  either  of  tbe  ads  above  alluded  tOj  he  contiaued 
a  part  of  his  father's  fjimily. 


TAe  Kino  .9.  James  Harris. 


The  Defendant  was  a  Pilot,,  and  was  tried  before  Lord 
Kenyon  upon  an  information  for  a  mifdemeanor,  in  dif- 
obeying  an  order  of  council,  in  not  remaining  to  perform 
quarantine  on  board  a  ihip  he  had  boarded  to  condud  into 
the  Port  of  Briflol.  • 

By  the  a6  Geo*  IL  c.  6.  f.  i.  it  is  enaded,  that  all  peribns, 
going,  on  board  (hips  from  infe^ed  places,  (hall  obey  fucfi 
orders  as  the  King's  Council  (hall  make.  But  the  (latute 
having  directed. a  fpecific  puniftiment  on  peribns  who  had 
performed  the  voyage  going  afhorc  before  the  quarantine  eir- 
pired,  timvfnscafus  omiffuSf  or  at  lead  no  greater  punifhment 
could  now  be  given  than  that  mentioned  in  the  (latute^ 
namely,  fit  months  imprifonment. 

Lord  Ke^nyon,  Ch.  J.-— By  the  firft  fcftion  in  this  ad 
of  parliament^  the  king  is  authorifed  to  make  fuch  orders'in 
Gounc'il^.  refpeStng  perfons  going  on  board  (hips  which 
x:ome  from  infe£^ed  places,  as  he  (hall  be  advifed.  Now, 
this  indidment  dates,  that  the  king  in  council  made  an 
Qfder  ia  purfuonce  of  this  ad,  which  the  defendant  vio- 
lated; and  thecefore^  without  adverting  to  the  other  claufes 
in  this  ad  of  parliament  which  are  adapted  to  other  offeooes, 

the 
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the  qufeftion  is^  Whether  or  not  tlie  dififtedieiice  of  lo  order 
thus  made  by  the  king  in  cOoncil  be  not  ofaice  at  comm^in 
kw?  And  nH>ft  unqi^ionabfj  it  U,-  Thtt  qoeftion,  or  at 
lead  the  principle  of  it,  don  not  liowiiUb  for  i^firft  time. 
In  R.  V.  Rsbinfin,  a  Blirr.  j^,  the  defeh^t  "vHH  indi6ted 
for  difobeying  an  order  of  niaintenance  Of  his  gtaod-chitdren. 
The  ftatute  43  Eliz.  c.  1.  f.  7,  enaGb,  tW  father^  grand-fii- 
thers»  &c.  fliall  nnuntain  their  children,  and  grand-^iUrenf 
in  fueh  manner  as  the  jafttces  (hall  direft;  and  it  amieici 
the  penalty  of  20A  per  month,  to  be  recovered  in  a  fooh 
inary  way  by  dtSrefs,  under  the  eleventh  fefition.  The 
profecutor  in  that  cafe  however  thought  pnyjier  to  ^rderan 
iodidment  againft  the  Defendant  for  dilMsinfttog  an  brider  of 
juftices  made  upon  him  i  and,  after  verdiff,  a  mocioii  was 
made  in  arreft  of  jndgment.  Which  was  arguied  very  aU5 
on  the  ground  that,  as  the  ad  of  pailiament  had  annexed  a 
fpecific  punifiiment,  and  preTcribed  a  particular  mode  tf 
proceeding,  it  was  not  an  indifiable  oSence.  But  the  Coort, 
after  great  deliberation,  were  clearly  of  opinion,  that,  tboogh 
the  ad  oT  parliament  had  given  the  joftices  power  to  make 
the  order,  the  breach  of  it  was  indidable  as  a  mifdemeanor 
at  cominon  law.  So  here  this  ftatute  gave  authority  to 
the  king  in  council  to  make  the  order  in  c|ueftion;  and 
the  difobeying  It  becomes  anindi&ahle  oflPehce  at  common 
Jaw. 

AsHHURST,  J. — ^It  is  a  clear  and  eftabliflied  principle,  that, 

when  a  new  offence  is  created  by  an  ad  of  parltaflient,  and 

a  penalty  is  annexed  to  it  by  a  feparate  and  fobftanttve  daufc^ 

it  is  not  neceflary  for  the  prcfecutor  to  fue  for  the  penalty, 

but  he  may  proceed  on  the  prior  claufe,  on  the  .ground  pf 

its  being  a  mifdemeanor.     Now,  here  the  Defendant  has 

been  guilty  of  a  breach  of  the  firft  fefiion  of  this  ad  of  ptt^ 

liament,  which  expreisly  gave  power  to  the  king  m  councli 

rto  make  orders  relative,  to  perfons  going  on  board  (b^ 

.liable  to  perform  quarantine ;  for  the  indidmcnt  ftatef,  ih 

the  king  in  council  made  an  order  on  thi^fubjedt  which 

:was  competent  to  him  to  make,  and  that  the  Defendant  dil 

obeyed  it.     For  this  he  is  clearly  punilhabte^  as  for  a  mif" 

demeanor  ,at  common  law.      This  renders  it  unnecctUrf  to 

Aiake  any  determination  on  the  fifth  fedion  of  the  ad :  bur» 

:if  it  were  neceflary  to  confider  it,  I  ibould  think  th»t  it  re 

lates  only  to  the  officers  and  paflengers  v^ha  4:&mc  on 

the  (hip  from  the  infected  place,  and  n^i  it»  |>eTfoQi|^i 

,  on  board  after  her  arrival  here. 
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ButtEit^  J%-^-Oii  tbcfirft  dauTe  m  cbis  a&of  parlianoiefrty 
coupled  with  the  order  in  ocMsncil^  there  is  no  doubt  b«t 
that  the  De£uuiaiit  may  be.puoi(hed  upon  a  common  lavr 
-  ifidiidmeo^.  I  agree  aUb  with  my  Mother  JJMurjty  that  the 
Defendant  is  not  wkhia  tbemeaaiiig  of  the  fifth  le£lio*; 
which  is  material  to  be  confidered,  on  account  of  tlie  pQ« 
mthmtM  to  be  iaflided  on  him;  becaufe,  if  he  be  UaMe  to 
be  fued«hereafterfor  che  20o/-  penalty,  w£  (hould  not  inflrft 
the  la^e  ponifliitient  as  if  he  were  not  liable  to  t^hat  pe- 
nalty. Now,  that  fedion  fubjeds  the  captainto  a  penalty  of 
5oefeL  for  quitting  the  (hi«p  lumfelf,  or  for  fiiffering  anr 
feamas  or  paflfesgcr  fo  tp  do ;  and  cben  nhe  Legiflaturecoo* 
fidered  what  punilhment  (hould  be  inflicted  On  the/rsdrnm  cr 
^affengeriqunttttg  the  ftip ;  Mid  icDaded,  by  the  laeoer  part  of 
the  fmc  fefiion^  that  they  fliouU  be  inapriibncd  for  flic 
meiKthst  Afld  fhouU  forfeit  200A  For  it  fays,  ^  if  Mif 
perfonflnMjiliqutt  bch  Aiip,  &c.'' namely,  thofe  perfom 
before  deTcribtd^  ^  ^ke  /eamco  and  paflengers  ;  and  it  pcou 
oeeds  to  enaA  ihM  **  every  j^  P^^  foquittiog,  dec.  Aatt 
forfeit  200/.''  This  fedtoo  therefore,  wholly  rdates  to  tbe 
captain^  feameh>  and  paffengers,  and  not  to  perfons  in  the 
Defetidaot'f  fit4kation. 

Grosc,  J. — The  ad  of  parliament  having  given  powef 
to  the  king  in  eoiMK:il  to  make  the  order  ig  qiieftioti,  and 
not  having  annexed  any  fpecific  puniftimeat  to  the  difobe- 
dience  of  11^  it  is  undoubtedly  a  common  law  offence,  and 
nuft  be  pmiidied  accordingly. 

JudgoAent  was  then  pronounced,  that  the  Defoodint  be 
in>prifoned  in  the  King's  Bench  prtfon  for  one  year. 


Tie  CotpdrM'm  of  Ltnj^,  v.  the  Corpa/rafion  of  LOKDON 
in  Error. 


Thi«  was  ah  a&lon  tried  in  the  G>urt  of  Common  Plcaa 
upon  the  writ  de  ifjfindo  quUtum  it  tieolonio.  The«de<;laratioa 
(latqd«  ihat^  annong  other  liberties  and  privileges,  tbecitiz^na 
of  Londoa  had  immemorial ly  enjoy^  the  privilege  that  <a,li 
their  goods  flvouid  be  quit  ^nd  free  of  all  toll  t^  od^er, 
cuQoms  throughout  England;  yet,  notwithftanding  the  faid 

VoLlL  aq  wis. 


-King's  Bench  by  a  writ  of 

now  gave  Judgment  as  foH< 

Lord  Kenyon,  Ch.  J 

.tircljr  on   the  laft  topick,  r 

cbJmed  can  extend  to  every 

i  Coofefs  I  (houid  have  wii 

•maturely  befDrc  I  gave  nny  i 

great  tniportance.      But  a 

4Hie  ^and  the  principal  one) 

Jam  not  anxiotis  to  go  thrc 

admitted  that  for  near  five 

Ihc  prefent  has  been  inftitiit 

had  rights  to  aflert«  or  had 

tion  of  the  claims  of  others, 

courfe  to  more  modern  pc 

drefs;  but  the  City  of   Loi 

(for.reafons  beft  known  to  t 

ordinary.. courfe,    not  for  t 

for  any  injury  which  they  hi 

to  ajfert  their  claim.     Generj 

laws  in  civilized  countries  i 

rights,  and  to  afford  him  pi 

invaded :  and  that  principle 

this  declaration  does  not  com 

done  to  any  individuals;  it  oi 
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difpttte  fuch  a  claim  as  th^  prcfent.  And  though  it  is  faid 
that  a  jttdgrtient  of  this  fort  is  ndt  to  be  followed  up  by 
cods  (upon  which  I  am  not  prepared  to  give  any  opinion); 
yet  the  expences  of  a  party's  defending  himfeif  againft  fuch 
^  claim  as  this  would,  in  many  inllance^»  be  more  than 
adequate  to  thfe  claim  in  difpuce.  In  point  of  policy,'  there- 
fore, it  is  to  be  Wifhed  that  a  party;  who  has  done  no  g8t  to 
enforce  his  claim,  and  who  would  rather  abandon  his  right 
than  difpute  it,  (hould  not  be  dragged  nolirrts  niohns  into  a 
Court  of  Juftice  to  agitate  fpeculative  queftions  of  right. 
But,  if  fiich  be  the  law,  it  maft  be  fubmitted  to.  However 
bppreflive  it  may  be  to  any  bodied  of  m?n  or  to  individual!. 
Then  We  muft  confider  whether  ihefe  proceedings  can  be 
fupported  by  the  precedents  which  have  been  cited  on  thii 
very  writ,  or  by  arguments  drawn  from  analogy  to  other 
proceedings  of  the  famd  nature:  for  it  is  perfedly  clear  thai 
they  cannot  be  fupported  from  the  general  analogy  of  the 
law,  which  does  nor  permit  any  pet  Ton  to  be  inlpleaded  for 
claiming  rights  ii^hich  he  does  not  afTert.  Now,  fome  prece<^ 
dents  on  this  very  writ  hav6  beeh  cited ;  the  firft  of  which 
in  point  of  time  are  thole  in  the  Regifter,  which  wc  arc 
told  is  coeval  with  the  law  itfelf.  It  is  not  neeeflkry  to  g6 
through  each  of  thcfe ;  but  the  refult  from  thenri  all  is,  that 
they  complain  of  a  daniage  to  the  party,  and  in  the  fubfequent 
proceedings  on  the  writ  uniformly  (late  wliat  the  nature  of 
that  damage  wias.  Fitzherbert  faysj  in  commenting  on  ihii 
writ,  <<  And  upon  that  (namely,  the  writ)  he  may  have  an 
altar  f  and  zplurifi,  and  an  attachment ^  if  need  be ^  againflthfe 
who  take  the  tolV^  Then  two  precedents  were  cited  at  the 
bar,  the  one  from  Madox*s  Pirma  Burgi,  the  other  from 
Kyi.  Flag.  Pari.,  which  were  urged  as  decifive  authorities  iil 
favour  of  thefe  proceedings :  but  a  complete  anfwer  wai 
given  to  thofe  by  the  counfel  for  the  Plaintiflfsin  error,  and 
it  was  (hewn  that  in  both  An  aSual  injury  was  complained 
of,  for  the  parties  complaining  were  dijlrained.  The  fame 
ohfervation  applies  to  the  writ  nr  injujii  vexer;  and  to  thai 
of  moffflravenmtf  of  which  it  is  faid  that,  //  after  the  writ  - 
•fued  out  the  lord  diflrain  the  tenant^  the  latter  may  proceed. 
The  latl  authority,  which  was  cited  by  the  Defendants  in 
error,  on  the  general  quedion,  was  that  in  i  Inft,  toCi 
This  (Iruck  me  at  firft  as  worth  further  confideration :  but 
now  I  think  it  will  not  be  found  to  govern  this  cafe.^  The 
opinion  of  Lord  Coke  arifes  in  his  comment  on  the  text  ill 
Littleton :  who  himfclf  feems  to  have  thought  that,  if  the 
Q^q  S  \w^ 
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lord  would  not  acquit  the  teoaxU^  but  fugtrid  fiipt  t9  !t^d^ 
trsineJ,  the  Utter diould  have  a  writ  of  mf/n^  agpinit  the  lord, 
and  recover  damages.  Tbfi  text  therefore  b  cpftfined  to  the 
cafe  of  an  aflu4il  da^utge  by  difiref^ :  U  i&  true  indeed  that 
Lord  Coke  comnaeoting  on  the  writ  of  mrjnef  faySf  ^hat 
there  are  fix  writs  in  law^  which  may  1^  niatjitaincd,  auis 
timet f  before  any  diftrefs,  or  innpleadiiig.  But  I  do  not  think 
that  this  paflTagc  breaks  in  upon  the  argunxent  cFtbe  Plaia- 
ti(Ts  in  error ;  they  do  not  objeS  to  the  writ  itfelF,  but  to 
the  fubfequent  proceedings  on  it.  Lord  Coke  docs  not  fay, 
that  the  tenant  may  count  on  that  wrif^  ujileCi  damage  ba 
^dpne  to  him.  But  without  determioii^  that  ppint^  it  is 
fufficient  for  us,  in  deciding  on  the  writ  dc  tit$JomQf  to  (af 
that)  however  this  noay  refemble  the  writ  of  monfirmwimt, 
it  is  not  that  writ ;  neither  is  it  clafled  by  Filzherb^rr  under 
the  fame  head»  but  is  treated  by  him  as  a  writ  totally  difiind 
from  it.  k  is  fid  mrnitds  at  leaft»  if  not  fin  generis.  And 
as  Lord  Coke  when  he  was  enumerating  all  thofc  writs  in 
the  paflage  alluded  to,  omitted  thts»  why  are  we  to  infertit 
under  that  dafs?  If  indeed  this  had  been  a  writ  extremely 
beneficial  to  the  fubjed,  and  if  the  fame  reafons  which  ap- 
plied to  thofe  writs,  alfo  extended  to  this,  we  (hould  perhaps 
haye  held  that  the  proceedings  on  the  one  were  applicable 
to  the  other.  Thefe  are  the  grounds  which  influence  my 
judgment  (Irongly  againH:  thefe  proceedings.  In  the  firft 
place,  it  is  againft  the  general  principles  of  the  law^  that  a 
party,  who  has  not  received  any  injury,  fhould  compel  ano- 
ther to  anfwer  him  in  a  Court  of  Juilice.  In  the  next  place, 
it  is  alfo  agtiind  policy  ;  for  the  reafons  I  have  mentioned. 
And  laAly  thefe  proceedings  are  not  warranted  by  the  pre* 
cedents  wiih  refpeS  to  this  writ  iifelf;  but  ihey  arcdlreQIy 
contrary  to  the  form  of  every  proceeding  of  this  kind  wbkli 
is  to  be  found  from  the  earliell  times  down  to  the  prefem 
moment.  And  when  we  are  driven  to  the  precedents  men- 
tioned by  Lord  Coke,  it  is  fufficient  to  fay,  chat  thk  is  i^ot 
one  of  them:  and  perhaps,  on  a  further  inveftigatjon,  mtf^y 
,  reafons  might  occur  to  (hew  that  this  ihould  ooi  be  included 
under  thofe.  There  is  a  very  ftrong  reafon  why  ihc  ptiiy 
may  fue  the  warrantia  chm'ta  before  he  is  impleaded,  namci/i 
to  bind  the  lands  of  the  vouchee  which  he  h<i$  ^t  the  itme 
of  fuing  out  the  writ.  That  is  a  fubdanii^l  reafon  why  thir 
particular  writ  ihould  be  ilTued  quiatinut\  but  it  cannot  ex- 
tend this  cafe;  and  there  appears  to  be  oo  fair  reafon  why 
thefe  proceedings  fliould  be  fupported.     The  Pkjiiilfe  ojight 
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t»  be  fittisfiecf,  tf  the  taw  Be  prompt  to  giye  tfacm  redrefr 
when  their  rightr  are  invaded.  Thefie  points  do  not  appear 
to  ha^tB  been  much  canyaffed  in  the  Court  of  Commoir 
PfcBi  ;>  and  therefore  we  have  iefs  rdudance  in  delivering  it 
as  our  opinion  now,  without  further  conitderation,  that  the 
jii(%meiit  ought  to  be  reverfed. 

Asmi'URaTy  J. — Though  feveral  cafes  have  been  men- 
tfonecf  OR  this  (fecond)  argument,  which  I  had  no  opportu- 
nity of'  confidering  before  I  came  into  Court,  yet  they  do 
not  fhsske  the  opinion  which  I  before  entertained.  It  ia  a 
gttitrtA  principle  of  law,  that,  in  order  to  found  an  adiony 
thfite  mud  be  danmum  cum  injuria^  except  in  fome  few  par- 
ticular cafes ;  and  the  Defendants  in  error  have  not  (hewn 
that  this  is  one  of  thofe.  In  the  prefent  cafe  it  is  not  pre- 
lemtedthat  the  parties  have  at  piefent  fuOainedany  adual 
^mdge:  no  injury  is  ftated  in  the  declaration;  and  thouglt, 
.damai^es  were  given  at  the  trial  they  have  been  iince  re- 
mitted. This  ^dion  proceeds  merely  on  the  ground  that  thct 
^iiy  of  ixmdon  have  been  tAreatened  to  be  diftrained  for  toil ; 
but  1  think  that  it  cannot  be  maintained;  it  isfufficient  that 
the  law  of  this  country  has  provided  a  remedy  for  the  fub* 
jeds,  when  they  a^ually  receive  an  injury.  In  this  cafe 
the  adfon  is  brought  by  the  corporation  at  large,  and  not 
by  the  individuals;  whereas  the  injury  (if  any)  muft  have 
leen  fiiftained  by  the  individuals.  The  Corporation  cannot 
be  injured  ft^corporaiion:  but  in  truth  no  injury  whatever 
is  ftare^  ta  have  been  fuflaineid  even  by  the  individual  mem-i 
faers  of  it.  This  cafe  therefore  falls  within  the  general  rule, 
thM  there  has  been  no  danumm ;  and  we  ought  not  to  make 
a  new  exception,  ar  lead  in  a  cafe  like  the  prefent.  The  opi- 
nion of  Pinch  is  extremely  ftrong  againft  this  proceeding. 
It  h  obfervable  too  that  l^rd  Coke,  when  he  wa^mimerae- 
ing  the  feveral  anomalie/,  or.exceptions,  to  the  general  rule^ 
does  not  mention  this  writ.  And  the  precedents  cited  from 
Iftyley  and  Madox  are  clearly  diftinguifhablefirom  the  prefent 
cafe,  for  the  reafons  already  given ;  they  both  ftate  an  adual 
injury. 

EoLLCK,  J.— 'Tt  is  admitted  that  no  proceeding  like  the 
prefent  has  been  heard  of  for  near  five  centuries;  and  I  do 
not  fee  for  what  ufeful  purpofe  the  corporation  of  London 
have  thought  proper  to  have  recourfe  to  it  now.  I  canoot 
fuggeft  any  reafon  for  it,  except  it  be  done  with  a  view  of 
preventing  a  jnry  from  exerciiing  their  judgment  on  t4ie; 
^ucfftioD.  of  right  op  any  future  oocafion :  if  any  fuch  were. 

the 


tbe  imoirifMiy  they-  csmiot  exped.ilistfcbli  Codft  witt  Im 
fn.fimurof  riieb:aprpoeeiding..  Th.firfluflMUKl,iaa  vhi^ 
tbe  bcCencfauBti  ia'errDf  h«ye  'ntfeippted  ta  wppoit  thde  ||ffo-- 
0eedings,  ire  theprcccdenrfy^lmt/  witlwfitfDinr  Uum^ 
j^etn  mimitttljy  itiaXiifficicni  to  fay  Hm-^ere  is  oo'to^ 
ithoriry  for  the  prerent  ■Siiont.  they  arc^  ail  l^iftiogvAii'tB 
from  the  cafe,  tnafrnvcb  aiilief  ali'ftara  in.aC!tii^idMb«iu 
Then  it  was  faid  tha^  thi8,wa».iiie  faif|e  MlfiowntoE  MIH 
firamerimt :  but  no  aothoritf  hat  been  dted  to  prov^  il  |  ani 
Fitzherbei^  treats  of  tbrmdifiihaiy^  vinitr.  diflerent  &mf^ 
ters,  as  if  they  were  different  wrtta^f  anUhetiiys  cjxptefiljf 
that  the  party  may  dedare  dn  the  htler#  untfaDaf  fayii^.tiitt 
he  may  ofi  the  former.  Then  it  Was  mtgcdA^i  fit  prnftrm- 
verunt  the  cprporatiori  at  large  niay  de^re^  but  how  is  thai 
^(lablifhed  ?  Fit^herbert  in  ever/  inftan^o  (except  one) 
jiates*  that  there  muft  be  an  aAaal  dtftreb  lii  €^hc|er  tliat  the 
attachment  may  iiTtie,  and  that  ft  OHift  be  Sated  foi  (bedai 
mage  of  the  perfons  filing ;  and  in  th^t  ode  paflage,  he  ftys, 
^<  if  any  be  cimfeUed  /a  pay  toB  aTl  the  corporation  may  brtog 
the  writ."  But  even  tltis  fortifies  the  firft  obje€Hon,  that 
the  toll  muft  be  taken :  and  though  he  fays  thiat  the  writ 
may  be  fued  out  by  all  the  corporation,  yet  he  does  not  (ay 
ihat  they  TMlJ  all  mainiasn  the  aUson ;  fo  that  all  the  paflhgts 
may  be  reconciled.  The  attachments  fpoken  of  in  Fitzher* 
bert  were  of  two  forts ;  one  was  in  the.  nature  of  a  criminal 
proceeding,  for  a  contempt  in  having  4ifobeyed  the  king's 
writ';  and  that  might  be  fued  by  all  the  corporation :  the 
other  was  to  bring  the  parties  into  Court  to  a'nfwer  in  aa 
a£Hon.  And  it  isxiear  that  tlieattachment,  which  Fitzher-- 
bert  mentions  in  the'laft  paflsge,  iiras  the  criminal  attach- 
ment for  the  contempt ;  on  which  no  further  proeeedii^ 
could  be  htid.  There  is  a  precodentin  tord  Hale's  Mani^ 
foipts,' which  deary  (hews  the  diftinfiton  between  the 
dififerent  atttfchmems.  *^  Eaft.  i  Ed.  \l.  Suflcx.  Pr«- 
ceptom  foit  ballivio  Wjllielmi  de  Brewofa  de  Sliorehara, 
qjuod  defiftfrcnt  capcre  theOiontum  at  epifcopo  Ctceflri^ 
y  homimbus  fuis^  juxta  cartam  domtni  regts  Henttcti 
proaVi  regis' nunc,  per  quam'  quieti  effe  debent  per  totufn 
regnum ;  qui,  poft  diverfa  brevia  eis  miflfa,  t^m  de pr^hihifiinr 
qiiam  ad  refpondehdumf  retoma^eriint  quod  nunquam  tempore 
tegis  nuiic  atiqtiod '  breVe  eis  dire^um  fuit^  et  quod  li^ 
if^tj^imem  captam  fupcr  homines  didi  epifcopi  fine  exher^a- 
Honedbihhii'ftii  dehberatre  non  poflfuM  eo  quod  iple  Wil<^ 
lielmus  et  s^ntece(rores  fui  a  tempore  qno,  4rc.  bocufquc 
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fsififi  fuerunt  detbeolonio  hominamjdifit  epi((U>pi^  &  pre-" 
^ecefibruin  fuorum,  non  obQante  cartft  domini  tkg\s  Henrict " 
prsdidi.     Ei  quia  retonrnm  pf^di^hm  fonat  in  amtemphim  * 
domini  regi;;  et  didi  ^pifcopi  et   homintim  faorum  pre-' 
dtdorttm^iifpendiufny  ideo  prflcceptum  efto  vicecomiti  quod' 
attachiet  cos,  &c."  That  therefore  was  dearly  a  criminal  aN  • 
tachment;  and  an  arbitrary  proceeding  it  was ;  for  there  was 
tf'good  legal  return  to  it.  Then  let  tis  fee  whether  there  be  not ' 
femething  further,  wbkh  fliews  that  that  wasfiot  an  adbn^at ' 
leaft  "by  the  per fons  grieved.  The  perfons  grieved  were  the  bi-  / 
Ihop  oiChichtfter  or  his  men:  but  no  precedent  can  be  found  to ' 
fhew  that  alia perfins  tenant i^sis  fuch,can  ftand  in  judgment  in - 
a  Court  of  Law.  And  if  any  adion  had  been  brought  in  that' 
cafeyit  muft  have  been  by  the  bifliop  or  the  perfon  whofe  goods 
wer^  aAually  feifed.    Atid  therefore  though  civil  proceedings 
xnay  be  inftituted  on  a  writ  founded  originally  on  the  ppohibr- 
tbry  writ,  y<t  that  writ,  whatever  it  be,  which  brings  the  par- 
lies into  Court,  muft  be  confidered  as  the  original  writ  in  the 
caufe  ;  it  mu(V  be  founded  on  damage  adtially^done  and  muft 
be  fucd  out  by  the  party  aQually  grieved.     It  is  ftated  in  the 
books  that  the  attachment,  fucd  out  by  the  party  grieved, 
is  that  writ ;  the  foundation  of  the  adion,  on  that  the  Plain- 
frffs  proceed  ;  and  count,  according  to  FHzherhert,     Then 
it  was  contended,  that  tiic  party  may  have  this  writ4jeforc 
diflrefs,  for  which  a  marginal  note  in  FitzAerherff  321  was 
reired  on :  but  thofe  marginal  notes  <fo  not  deferve  much 
attention  ;  they  were  not  made  by  Fstzierbert ;  and  in  the 
Offd  editions  ihofc  notes  are  not  added.     But  even  fuppofing 
that  the  writ  of  monjlraifferunt  might  have  been  fucd  out  be- 
fore diftrefs^  it  does  not  follow  tiiat  this  writ  may«     The 
Counfel  for  the  Defendants  in  error  then  relied  on  Coif's 
comment  on  Littleton  \   but  on  examination  it  will  not  be 
found  to  apply.     The  text  in  Littleton,  on  which  Lord  Coia; 
wa»  commenting,  is  this ;  **  and  if  he  (the  lord)  doth  not 
acquit  htm  (the  tenant),  but  fnfferethhim  to  be  dijiraimd^  iic} 
he  (had  have  againft  his  lord  a  writ  of  mcfne,  and  fhall  re- 
/cover  againft  him  his  damages.  Arc"  the  text  therefore  is 
confined  to  a  writ  of  mefnc,  and  to  the  cafe  of  a  diftrefs. 
hord  Coke  does  not  comment  on  the  feSion  at  large ;  but 
he  comments,  in  his  ufMal  manner,  ftrft  on  one  part  of  it^ 
and  then  6n  another.     In  the  courfe  of  his  note  on  the  writ 
qi  mefnc,    he  enumerates  other  writs  of  prevention,  of. 

which 


•liq  arq  b|QM94  to  givCL {^  51WW 1 '  W4fe  gnftlBt  hMOs 
rf^aped  tt>«^  atteotiop  itf  i!)e:!Qai|afitl.%  Mie  f^f^tcf  l^iMp,* 
lu>irvcry^«Mieriatui/irAtJii«k»       T^rfMMiffpvt^C- 

^f-«v«,  b  Which  i(  if^X^^l^hfk'^mmmv^  wi  beii^ 

a  (rcemaR  <pf  boiidw  I .  liicoiKHiR^ 
ipbabiunt  of  Ix)fi4oA9  ii^ibi^h J^  bfi^fm 
he  inhabit  avt  oF  LoiK|eq»:|^  iMi^iiQ^-  h9  eawoaptddLirwi 
priiage  €^^0  far  th^  wbm  if^pvit^  iiM  lo^fkMi.^^  Tht 
antwer,  whicib  the  Q>pn(el  tor  theZ^efrnriants  in  erior  hava 
given  to  this  objcAi^^y  is,  thai  th.ia  1$.  a  queftioii  of  CaQ, 
>vbicb  th«  Jury  havf  dcterniinfd:  but  I  think  It  iovolvei 
in;  it  a  queflioo  of  law  as  well  a$  of  fad,  Tlie  objedioo 
arife^s  on  the  record  y  for  it  is  pontended  bj  the  Gouafel  fos 
tjie  City,  (bat  the  word  sitit^nu  ipcludefrall  freenieOf  whfihec 
rffKkfft  9r  not :.  if  it  do,  fiKb  a  cuflom  cannot  -exift  19  poini 
of  laviu  ^BuJfir.  I  l^hfipf.  Ejitr.*  30a.  30  i^r  ^'/ik  i^  a|k| 
AJiinJfinv.  MarJbsILC.  A  lately.  If  fiffsb  a  om^ixb^  oouM 
beCupppr^ed,  it  might  b^attemkd  wi$h  the  nioft  ferious 
coofequences ;  finc<  it  .^oul<4  bf  in  the  power  of  ibe  CitJ 
of  Londoi^  which  is.O!nf  of  the  oldeft  corpor^ions  in  tbf : 
Kingdom,  to  (til  tbc)  privil^es  of  every  Qth^  eofpofai* 
tion.^  ,1  ••'••. 

Cftps^y  J. -<n^f^r  the  very  elaborate  dlfcufUor]  o(  tbU 
aaCt^  I  oi'ight  excufe  n^yfetf  fromgoiEi^  through  it  aGtiia: 
bvLVa^  \.  have  conceived  a  ftrong  opinion  mfavoyr  of  the 
jpiaintifs  in  error,  I  will  jufr  itif ntion  ihe  general  grooedf 
of  it*  .The  princlp^t.queftippip^  Whether  or  not  fulficiffii 
•  i^)pear  on  tho  cou^r^  to«;nabk  the  Flaimifft  to  rorovof  a 
judgmfintB  New  that-  coikHit,  s^s  it  hm  liecu  Dbfurveij  al- 
rcady^^UodlKmbted^  :(laf<i  n9  damsfc,  np  ipecific  iiijory  10 
^ny  p^rfop.  wboiiirp^ii^r.  .  U  i^  thi;polJty  cf  the  law  togive 
Tfdc/lfs  t/O:  ^hqfe  op|yi.wtio  are  grieved :  And  "M  ihe  prtoeo 
d^ts  ifl  9vrbpot;$  (i^teno^>only  th^Mhc  p^ny  cocrfiaiii* 
il^bai^  fuft>\i\ed  atv  \T\\\\\^)  bvit  the  mariner  alfo  m  whidi 
■*■-"*.*■  he 
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he  baa  foiiaimd  it.     The  Ptatnt'iffis  tbeiiifeW«s  in  this  c%Sk^ 
conMtered  that  that  was  necefiary,  becaufe  thof  afledgcii  m^ 
their  count  that  ft  waa  /»  /Ar  damage  of  tie  Ptahiiffs ;  and: 
durv^gcs  were  ctren  given  at  the  trial,  thoufh  they  were  af- 
terwards remitted.    The  atpiments  of  the  Defeifdaats  iii> 
error  are  drawn^    firft/ from  analogy  to  ether  cafes>  and: 
next  from-  the  precedents  /  biM  notfrero  principles  of  reafoa 
or  folicy.     Pi%-  to  the  firflr^  I  tfainic  there  19  a  flrong  anan- 
logy  between  this  writ  and  that  of  mmjlnmerunt.      The- 
latter  WIS  bretight  by  the  tenants  in  ancient  demefne,  in* 
ordtr  (amoagft  other  things)  to  be  quit  of  toll;  and  it  only' 
takes  its  natne  from  one  of  the   Latin  words  nfed  in  the 
writ,     finch  indeed  conAdereNl  this  only  as  %  prohibitory 
writ ;  fn  this  I  difiW  firomf  him ;  I  coiYiider  it  as  a  remedial  as 
well  as  a  prohibitory  writ.     In  the  firfl  inftsnce  it  is  to 
prohibit  the  party  to  take*  the  toll  firom  thofe  who  claim  the 
etemption;  and  on  that  prohibition  not  being  attended  to 
comes  the  attachment,   which  is  the  remedial  part  of  the 
writ ;  and  under  it  thofe  who  have  fuSered  by  the  difobe- 
dienee  of  the  former  wrh  may  recover  damages.     Then  if 
there  be  this  analogy  between  this  writ  and  the  monjirave'^ 
mntj  it  will  appear  from  all  the  writer's  on  this  fubjed  (es«« 
cept  Lord  Coke);  that  ihefe  proceedings  cannot   be  fup^  ; 
ported,      fitzieriefij   commenting  on   the  monjlraveruntf 
fltys,  if'  the  lord  difti^inf  then  the  tenants  may  fue  an  at- 
ta<iHment  and  recover  their  damages  f  and/inpage  34,^lie 
fays,  ^  the  Pla'mtrffs  in  the  writ  of  aHachmcnt  may  coiwe 
feveratfy,  and  recover  feveral  danMiges ;  bot  f hey  maycotmt 
together  in  one\eount,  and  declaie  how  they  were  feveraily 
4ijirained,  &c,"     But  tbroughoutHhc  wholfe  coqfiment  there 
is  not  a.fingM'paff^^  which  does  not  confider  the   pro- 
ceedings upon  the  attachment  as  founded  upon  a  grievance 
adually  fuftained  by  the  party  fuing.     So  in  his  comment 
on  the  writ  de  theohnio^  he  fays,  "  the  party  may  have  ah 
attachment  againft  the  bailiffs,  or  thofe  that  do  grieve  him^ 
ftrc."     The  general  principle  therefore  to  be  colleded   is, 
that  on  hoihthefe  writs  the  party  grieved  may  count.     The 
precedents  too,  which  have  been  cited,  all  agree  with  this  ; 
they  all  (late  an  adual  grievance.     In  one,  which  was  not 
alluded  to  at  the  Bar,  Lib,  Intrat,  gj,  it  is  exprefsly  ftated 
in  the  count  in  monjlraveruntf  that  the  Defendant  diflrinxit ; 
fo  do  thofe  in  Ryhy^  Madox,  and  2  /«/?.     In  that  in  Ryley 
it  is  obfervable^   that  there  was  a  claim  of  exemption  from 
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tfS  tolb ;  aod  yet,  as  the  parties  afterwards  infilled  on  an  ex* 
cfsption  from  fome  in  particular  only^  ;there  was  a  judg- 
tiient  for  thofe  parts.  In  the  one  in  Moihx,  there  was  not 
only  a  diftref?,  but  an  avowry  on  it.  So  alfo  in  2  Inft.  a 
diftrefs  was  dated ;  and  a  judgment  given  for  20  marks, 
And  an  inhibition  to  the  Defendants,  not  to  diftrain  again. 
In  addition  to  thefe  cafes,  which  were  all  cited  on  'the  firft 
argument,  a  paflTage  from  Co.  Lit*  has  been  cited  this  day : 
but,  after  giving  it  the  bed  confideration,  I  continue  of  the 
fame  opinion  that  I  held  before.  Notwithfianding^  Lord 
Cokeys  opinion  is  always  of  confiderable  authority,  yet  it  has 
been  rometinntts  doubted  in  particular  inftances :  and  in  this 
hiscpmment  is  totally  different  from  the  text.  Littleton  was 
only  fpeaking  of  a  diflrefs :  and  if  what  Lord  Coke  fays  re- 
lative to  the  judgment  of  acquittal  were  meant  to  apply  to 
any  other  writ  than  that  of  mefne,  which  was  the  fubjed 
before  him,  he  is  certainly  miflaken ;  it  is  merely  an  opi- 
nion of  his  own,  not  fupported  by  any  authority,  and  it  is 
cojitradided  hy  thofe  of  Finek  and  Fitzherberty  and  by  all  the 
precedents  in  the  la^^  booKs*  On  the  whole,  therefore,  I 
am  of  opinion,  that  the  Plaintiffs  have  not  alledged  any  real 
injtify  in  their  count,  |ind  ccnfequently  cannot  recover  a 
judgment.  1  think  it  is  pot  neceflary  to  give  any  opinion 
on  the  lad  poifit  made  at  the  Bar,  btcaufe  this  is  fuf&cienc 
to  reverfe  the  jgdgmenr  ip  the  Cpipmon  Fleas.  At  the 
fame  time  I  muA  tpajce  pne  obfervation  refpeding  the  claim 
ftated  in  the  declaration..  I  believe  it  h^s  beep  decided  that 
the  word  **  citizjBjQs?*^*  w  termni,  nieajis..f*  refident  citi- 
zens:"  however,  I  do  not^wifh  to  give  my  decided  opit 
nion  on  this  point.     '     -  ^        '       ' 

Judgnonnit  rcverfecl!. 
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PRINCIPAL    MATTERS. 


A 

Appeal  difmiffed   becaufe  previous  coiHjuiont  required  by 
il\t  (latute  were  not  compKed  with,  cannot  be  reheard. 

Page  37 

; —  agaift  an  order  of  rempvali  Juftices  rated  in  either 

parifli  cannot  vote  upon,  — — -  — -         369 

Anicrican  conBfcations  invalid  here  ■  I20 

Apprcntjce,  iniifting  as  aibldier,  ai)d  obtaining  the  bounty- 

roohey,  indiSed  for  a  fraud,  ■    ■  39:^ 

— to  an  infant  gains  fettlement^  -*-  587 

Arreft,  in  the  Palace  Court,  gafe  of,  ■  198 

Arfon,  cafes  of,  *  217,  299,  300,301 

r —-  \o  opnflirule  this  crifne>  the  oflFender  muft  not  be  te- 
nant in  poQcrflion  of  the  hbufe  burnt,  — -  304 
Accepun^,  (vide  Fafltor),  ^  —  290 
Acc^lTary,  cannot  be  indided  for  receiving  monfj  knowing 
'  it  to  be  ftolen,  —  .— «•  3H 
ABt  for  granting  the  additional  Malt  Duty,          -         35^ 

•    ■      ■    ten  per  cent,  on  the  alTeffcd  taxes,        359 

Agent  to  pay  intereft,  — —  — —  270 

Army  half-pay  not  aflignable,       .  — —  —         39 

B. 

B.arring(on,  George,  his  trial,  i 

Bankruptcy  does  not  bar  an  adion  of  covenant,  465 

-— — — —  intereft  allowed  creditors,  274 

Bankrupt,  cafe  of  a  commitment  of  one  by   the  Gomiili** 

oners,  —  — —  -jji^ 

■■  Iming  indorfed  a  b\\\,citid[\iot  cxtvasA  c«cK^>a»^ 

With  tbie  acceptor,  ■  t*"-—  .  "^"^v 


6o4        Imdbz  or  I^RifjCi^Ai^  Matt^uC 

Bttl  ifl  crroTp  four  dear  dajp  aHowed  for  — •  473 
Bill  made  to  a  fi&ttioin  payee  wttUn  the  knowledge  of  the 

acceptors  they  are  bound  10  pay,  — —  474 

Bill  of  Exchange,  bolder  of,  for  whofe  ufe  it  waa  difcoumed, 

but  who  JKd  not  ij^orfe  it|^jiot  lia|l(  on  0^  payment, 

ao5* 

■  <  acceptor  not  bound  to  pay  if  it  afterarards 

appear  that  the  perf^a  fhf^  ii^dorred  it  at  payee,  be  not 
the  real  payee  intended  by  the  drawer,  though  oJF  the 
fame  name,  —  — .  «.  ^g^ 

■  ■ .    .^  mbnd,  have.idiyri|;race|  and  not  fubjdSk 

query  if  the  tender  be  good  before  12  at 


night  on  the  day  it  beconnet  ^ue,         .     •—  58$ 

Burglary,  cafes  of,  -r'.  — •  —       307 

Bond  given  to  the  patron  to  refide  upon  a  living,  or  ielign« 
•- -heM'goed,  ;  '-*-»».  i -^i-  rh^.  »  ^.s^.'.  ..  s^i 
Bantty,  Mploft  hy^  ii:-  L:*r  ,  :y^  •■  .  ,^    .  r  397 


€fohtino:cnt  remainder,  cafe  o^    '  —  ^B  j 

Cbmrnon,  furcharge  of           ^^—  —  370 

Coining,  cafe  rcTann|;  T(),          —  —  73^  4^1 

Court  of  Common  Pleas.  Ki^es  of,  —  ±^6 


fMMi3^  mrolvtnt,  wted  not  affigr  amiy  half  P^  oiKier  the 

S'.'l^ord's  Ad,  .  — i-  —  -'-^  39 

De^tiTe,  to  one  for  Iife7<hen  to  his  iffbc^  and^  in  ^efaufc  c^ 
^  iflbr,  ttien  over,  giv«s  (h<e  foraier  an  eftate-tail^  .  420 
*  »i  wlierc  executor  takeran  cftate  in  kitf  •  '  423 
D^ngarvon,  Lord,  his  ttit?,  *-*-  -^  44^ 

■  -  -    —  :i  t. 

E.   '       " 

Evidence,  hearfay,  how  far  admillible,  -  81 1 

— ~— —  witnefs,  refrefhingkneniory  from  writ  ten* papcri, 

203 

'.  ch'Hd  nadcr  7  years  of  age  m^y  be  fwoto,  if  if 

,' 'jippears  to  have  difcneiiwi,  - —  —  3»^j 

»^'M  dtrmb  man  admkted^  ^-  tbi4J 

■W'      ■         ofpcrfon  HaWe  to  be  rafedj  but  not  raied^  m] 


%Gt,  adrmtted  u^ov\  wi  «^^ik  %\i^^^t\^4  poor's  rMe,  372 


rhe  fuWcr%i\T\%  viv^TOtt^VTii.^%v\d\^ 


Inobx  of  Principjli.  Matters;        6og 

Evidence  of  a  market  toll,  —  43a 

— viva  voce  of  what  pafled  before  the  JuAicef  not 

to  be  taken  in  cafe  of  felony,        —  —  74 

■  -M  of  an  accomplice,  -*        —  f^ 

I.—  of  a  conlpiraior  rejeQecJi  —  fto 

Evans,  Mf«.  cites  her  huAaod  in  the  Confiftory  Qourt  fot 

cruelty,  —  -rrr.  .  -^  .        ^5' 

£x:ecutor  not  intitled  to  his  legacy  mltb  h«  aiSi,  285 

•  omittifig'  to  plead  pl^  adminifiravit^  operate 


admiffion  of  aflets,  —  -^  ail 

^-- indebted  to  the  eftate,  —         -^  271 

Ejcameiu,  cafes  !•♦  —  1T»  A^6>  4M,  42$ 

Erd^inc,  tbe-Hon.  Thomas,  his  argument  on  the  Rigbis  ef 

juries  in  Cafe  of  Libel,  — •  —  51 J 

Earwcft  money  dcpofiicd,  -^  ~    s      26$ 

Examination  taken  before  a  Juftice,  how  far  evidence  of  m 

fettkmcnt,  —  -^  _  gi 

■  F.         ■ 

Fador  accepting  billson  faith  of  co»(ignments,  and  both  he 

and  the  principal  becoming  bankrupt  before  the  cargo 

came  into  the  fa3ors  pofleffion,  the  aiTignees  of  the  prin«>     , 

cipal  may  apply  the  produce  of  the  cargo  to  their  own/ 

fund,  —  —  — «         .—  29C> 

Fonton,  Franc'wj  trial  for  forgery,  — -  ^*i 

Frngory,  cafcsof,  125,  238,  239,  297,  387,  457, 458,  463 

Fraud  conftrued  felony,  —         _        —  ^y 

Feme  Covert,  _  — .  —  262 

Fraudulent  purchafe,  — r  -*-  273 

O. 

Green  Cloth,  board  of  —      '        — ^  199 

H. 

Hard  wicke,  L<ord  Chancellor,  curious  anecdotes  of,         313 

Hufbahd,  not  bound  to  maintain  his  fon-in-law,  ^^71 

Houfe  of  Lords,    Cafe  of  Minet  and  Gibfon  determi;iej 

there,  —  —  —  —  474 

I. 

lofants  at  any  age  may  be  fwornit  iV^^Yv^N^^^V^^itV^i^^ 

the  confequeiices,  •—  •—  V^^ 

/fl/iflc  perfqp  mj^k^  Wcdlci^*  '       *  —  .         '  "^ 


'%o€      'Ikmxoi  PkiirctrAt  MAttZkii 


Letfe  frauduletitly  obttiiiedf  -      —      .  -       ^^^f 

•Lords*  Aa-<rce  Debtor),  —-  -^     '       39 

Ltrceflyy'  to  fteal  wool  growing  on  a4iiiib>       —        591 
Legacy  paid  to  a  fiuber  for  hit  chiUren,        —  274 

tofeventhchiU,  '*^.  "^  ^'i 

>  of  navy  billst ,  —  —  a8a 

^difiriborionofy  -*  ^-  284 

Leafe,  pofwer  of  granting,  — «  113 

Libel,  Mr.  Erikine's  argumenti  coooerning,        «^  -     513 
•— — *  Capt.  Topbam'f  cafe,      —  —  57* 

Limirations,  ftatute  of,  -v  -^ 

Li^ht-houfe  duty  not  payable  by  fliipa  that  do  not  touch 
in  Great  Briiainoir  Ireland^  '  —  '  288 

Leather  not  fearcbed  and  fealed,  penalties  for  may  be  reco- 
vered by  aSion,  —  —  —  40  c 
Land  Tax,  embankment  at  Black-friars  exempted,  432, 433 
London,   Citizens  of,  exempt  from  port  tolb  throogbouc 
England,                 —                 —           —  593 

M. 

Market  toll  in  Mancbefler,  —              —         430 

Maintenance  of  children,  —              — -                  266 

New*s-paper,  proprietor  of,  how  far  confidered  as  publiflier 

of  libel  therein,  —                — -                 572 


Officer's  half  pay,  not  aflignable,  —         -^        39 

Order  of  Council,  difobeying,  indidable,        —  591 

P. 

Parliament,  lift  of,         —  —  ^-  41 

Poor,  maintained  in  a  towofliip  diftind  from  the  paiilh,  29 
Poor's  Rate,  barge  way  rateable  to  at  Hampioiti  44  a 

Prerentation  to  St.  Stephen's  near  St.  Alban's^  cafe  of,     292 
Palace  Court,  writs  of,  •»—  —  199 

Privately  dealing,   if  from  a  drunken  man  die  IndiQmene 
will  not  lie,  -^       —       _  jta 

Prize  money,  cafe  relating  to,  —  241 

Pilot  going  on  board  muft  remain  during  the  quarantine-  S9^ 


Index  of  Principal  Matters.       6&f 
R. 

Replevin,  Judgment  rcfufed  in^  —  aoo 

Rape,  cafe  of,  —  —  —  309 

Rdlgnation,  bond  of,  held  good,  —  375 

Robbery,  extorting  money  by  thrcatcnjng  to  charge  with  an 

unnatural  crime,  con ftrucd  a  robbery,  —         377 

.  Rate  for  paving,  payable  by  ftable  occupied  in  St.  Marylebooe 

by  the  King's  guard,  —  —  33$ 

Receiver,  to  pay  intereft  after  a  year,  —         259 

Remainder,  —  —  — •.  267 

■     S.      ■ 

Settlement,  not  gained  by  an  interrupted  fervice,     —    31 

■  not  gained  by  mortgager  out  of  pofleflion,       34 

■  gained  by  renting  a  dairy  and  warren^     """  '  35 

■  examination  before  a  Juftice  how  tar  evidence 
of,  _  —  _  8£ 

not  gained  when  fervant  was  put  away  a  few  days 


before  'the  year  expired,    and  received  the  whole  yeara 

wages,  —         —  _  _  266 

— —  by  eftate,  —  —  58a 

■  by  apprenticefliip  to  an  infant,  —         587 

not  gained  by  fon  of  a  certificated  man,  who  nU 


terwards  ferved  a  year  in  another  place,  and  then  returned 

before  he  was  21  years  of  age  to  the  certificate  parifli, 

and  ferved  a  year,  —  —  590 

Stamps  for  receipts  coqnterfeited,  a  cafe  concerning  them« 

388 

Statutes,  table  of  thofe  pafled  in  the  lafl  fefllons,  69 

Statutes  explained,  i  Ja.  I.  c.  2  &  21  Ja.  1.  c.  24,   — •    401 

21  Ja.  I.  c.  16.       —      201 

13  &  14  C.  II.  c.  12.      —    29 

3  W.  &  M.  c.^.  &  5  A.  c.  31.    31 1 

4  Anne,  c.  20.       —      285 

9  Geo.  1.  c.  22.     —    300,  384 

5  Geo.  II.  c.  30.       —     385 
1 1  Geo.  II.  c.  19.    —       289 

26  G^o.  II.  c.  6,       —      591 

27  Geo.  II.  c.  13.    —    —   384 
7  Geo.  III.  c.  37.      —      432 

10  Geo.  III.  c.  23        —    436 

14  Geo.  IIJ.  c.  48.     —      100 
23  Geo.  lit  c.  49.    —   -^   -A"^ 


Ship  loft  by  the  htratry  of  the  mafler,            —  3^^ 

Sheriff  not  anfwerable  for  fjiqcitl  bailiflFj            —  472 

Scott,   Sir  Williatn,  Judgment  deliveitd  by  bim  in  the 

Conliftory  Court  in  £f«il^s  oafibt^           •.  «««•   .  i«g 

"       .      T-    ■      . 

Trial  of  George  Barrii|gtoo^  *-^  i—  i 

———— Fonton  for  foq;ery,  —  —  uj 

Low^  tnd  Jo(£ias  for  arfon,  *-  ^ij 

of  WilltaivM,  coniisoflly  called  the  moBOer,    for 

wounding  Icveral  ladtett  -—  -—  o^j 

-^-— —  of  Lord  Dungar¥OB  for  iitfony,  -  ju6 

Townfliip,  by  cuftom  may  Mtntaio  its  own  poor,  29 

Trinity-boufe,  cannot  demand  the  Light-houfe  duty  unlefs 

the  ihipa  toodi  herct  >T*  -*-«-  088 

Threateoing  Letter  ddhnin^initmi  iiS  fimUng  ^nt  con* 

ftuied  not  within  the  ftatnte^         -^^  .      ««         ^S^ 


Veiled  Remainder, 


V. 


w. 


—  —         406 


Wagers  in  certain  cafes  recoverable  by  aAioo,  100 

■  at  a  horfe-race  under  50I.  ftake,  not  recoverable,  359 

Williams,  commonly  called  the  Monfter,  his  trial,  337 

Wool,  ftealing  from  off  the  lamb,  is  laiteny,  391 

Wife,  cafe  of  in  the  Confiftory  Court,  «-i.         ijg 
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